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EXTRACT    FROM     BY-LAWS 

Section  9.  No  book  shall,  at  any  time,  be  taken  from 
the  Library  Room  to  any  other  place  than  to  some  court 
room  of  a  Court  of  Record,  Slate  or  Federal,  in  the  City 
of  San  Francisco,  or  to  the  Chambers  of  a  Judge  of  such 
Court  of  Record,  and  then  only  upon  the  accountable 
receipt  of  some  person  entitled  to  the  use  of  the  Library. 
Every  such  book  so  taken  from  the  Library,  shall  be 
returned  on  the  same  day,  and  in  default  of  such  return 
the  party  taking  the  same  shall  be  suspended  from  all 
use  and  privileges  of  the  Library  until  the  return  of  the 
book  or  full  compensation  is  made  therefor  to  the  satis- 
faction of  the  Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down, 
or  be  marked,  dog-eared,  or  otherwise  soiled,  defaced  or 
injured.  Any  party  violating  this  provision,  shall  be 
liable  to  pay  a  sum  not  exceeding  the  value  of  the  book, 
or  to  replace  the  volume  by  a  new  one,  at  the  discretion 
of  the  Trustees  or  Executive  Committee,  and  shall  be 
liable  to  be  suspended  from  all  use  of  the  Library  till 
any  order  of  the  Ti-ustees  or  Executive  Committee  in 
the  i)remises  shall  be  fully  comt)lied  with  to  the  satisfac- 
tion of  such   Trustees  or   Executive  Committee. 
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In  the  District    Court  for  the   District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS,  GEORGE  MEYERS, 

Plaintiff  and  Defendant  in  Error, 

vs. 

MICHAEL  GEORGE, 

Defendant  and  Plaintiff  in  Error. 

Names  and  Addresses  of  Attorneys  of  Record. 
GUNNISON  &  ROBERTSON,  Juneau,  Alaska, 

Attorneys  for  Plaintiff  in  Error. 
A.    H.  ZIEGLER  and   Z.  R.    CHENEY,    Juneau, 
Alaska, 

Attorneys  for  Defendant  in  Error. 


In  the  District  Court   for   the   District  of  Alaska, 
Division  Number  One  at  Juneau. 

CASE  NUMBER  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Complaint. 

Comes    now    plaintiff    and    for   cause    of   action 
against  defendant  herein  alleges: 

I. 
That  plaintiff  and  defendant  are  residents  and  in- 
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habitants   of   the   towu   of   Douglas,    Territory   of 
Alaska. 

11. 

That  between  October  18, 1909,  and  December  21st, 
1911,  the  plaintiff,  at  defendant's  special  instance 
and  request,  performed  services  for  defendant ;  that 
defendant  agreed  to  pay  plaintiff  a  reasonable  com- 
pensation for  said  services;  that  said  services  so 
rendered  to  defendant  by  plaintiff  consisted  of  cook- 
ing for  defendant,  attending  to  his  room,  doing  his 
laundry  work,  sewing,  and  in  performing  the  duties 
of  a  general  housekeeper  for  defendant. 

III. 

That  said  services  so  performed  by  plaintiff  for 
defendant  were  reasonably  worth  the  sum  of  $390.00. 

IV. 

That  defendant  has  not  paid  the  said  sum  of 
^90.00,  nor  any  part  thereof,  with  the  exception  of 
the  sum  of  $72.50,  and  that  there  is  now  due  and 
owing  plaintiff  the  sum  of  $317.50,  together  with  in- 
terest thereon  from  December  21st,  1911,  at  the  rate 
of  S%  per  annum.     [1*] 

For  a  second  cause  of  action  against  defendant, 
plaintiff  alleges: 

I. 

That  on  October  18,  1909,  one  George  Meyers,  the 
husband  of  plaintiff,  and  defendant  entered  into  a 
partnership  agreement,  whereby  they  agreed  to  con- 
duct a  general  mercantile  establishment  in  the  town 
of  Douglas,  Alaska;  that  said  George  Meyers  was 
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then  the  owner  of  a  store  suitable  for  said  business, 
and  agreed  and  stipulated  with  defendant  to  use  said 
store  for  their  partnership  business,  in  consideration 
of  which  defendant  agreed  and  promised  to  pay  to 
said  George  Meyers,  as  defendant's  portion  of  the 
rental  of  said  building,  the  sum  of  $15.00  on  the  18th 
day  of  each  and  every  month  during  the  continuance 
of  said  partnership  business ;  that  under  and  pursu- 
ant to  the  above  agreement  defendant  occupied  said 
building  for  a  term  of  26  months;  that  defendant's 
share  of  the  rental  for  said  store  under  and  pur- 
suant to  said  agreement  above  mentioned  amounted 
to  the  sum  of  $390.00 ;  that  at  the  time  of  final  settle- 
ment of  said  partnership  business,  to  wit:  On  De- 
cember 21st,  1911,  it  was  agreed  and  ascertained  by 
and  between  George  Meyers  and  defendant,  that 
defendant's  portion  of  the  rental  for  said  building 
amounted  to  the  sum  of  $390.00;  that  defendant  at 
said  time  promised  and  agreed  to  pay  said  amount 
as  his  share  of  the  rental  of  said  store ;  but  that  ever 
since  said  December  21st,  1911,  defendant  refused, 
failed  and  neglected  to  pay  said  smn  of  $390.00,  and 
has  not  paid  the  same,  nor  any  part  thereof,  with 
the  exception  of  the  sum  of  $45.00. 

II. 

That  there  is  now  due  and  owing  said  George 
Meyers  from  defendant  the  sum  of  $345.00,  together 
with  interest  thereon  from  December  21st,  1911,  at 
the  rate  of  8%  per  annum. 

III. 

That  on  the  7th  day  of  May,  1915,  said  George 
Meyers,  for  good  and  valuable  consideration,  did 
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assign,  set  over  and  transfer  unto  [2]  plaintiff 
the  above  demand,  amounting  to  the  sum  of  $345.00, 
together  with  interest  thereon  from  December  21st, 
1911,  at  the  rate  of  8%  per  annum,  and  that  plaintiff 
is  now  the  lawful  owner  and  holder  of  said  claim. 

WHEREFORE:  Plaintiff  prays  for  judgment 
against  defendant: 

FIRST:  For  the  sum  of  $317.50,  together  with 
interest  thereon  from  December  21st,  1911,  at  the 
rate  of  8%  per  annum. 

SECOND :  For  the  sum  of  $3'45.00,  together  with 
interest  thereon  from  Decemljer  21st,  1911,  at  the 
rate  of  S%  per  annum. 

THIRD:  For  plaintiff's  costs  and  disbursements 
herein  expended. 

Z.  R.  CHENEY  and 
A.  H.  ZIEGLER, 
Attorneys  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Mrs.  George  Meyers,  being  first  duly  sworn,  on 
oath  deposes  and  says: 

I  am  the  plaintiff  in  the  above-entitled  action, 
have  read  the  foregoing  complaint,  know  the  con- 
tents thereof  and  the  same  is  true  as  I  verily  believe. 

MRS.  MYERS. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  May,  A.  D.  1915. 

[Notarial  Seal]  A.  H.  ZIEGLER, 

Notary  Public  for  Alaska. 
My  commission  expires  July  3, 1917. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  17,  1915.  J.  W.  Bell,  Clerk. 
By  J.  J.  Clarke,  Deputy.     [3] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Answer. 

Comes  now  the  above-named  plaintiff,  and,  for 
answer  to  plaintiff's  complaint,  alleges,  admits  and 
denies  as  follows,  to  wit:  Answering  plaintiff's  first 
cause  of  action, 

I. 

Defendant  admits  paragraph  I  of  plaintiff's  first 
cause  of  action. 

II. 

Defendant  denies  paragraphs  II,  III,  and  IV,  of 
plaintiff's  first  cause  of  action,  and  each  and  every 
allegation  contained  in  each  of  said  paragraphs. 

Answering  plaintiff's  second  cause  of  action, 

I. 

Defendant  denies  paragraph  I  of  plaintiff's  sec- 
ond cause  of  action,  and  each  and  every  allegation 
therein  contained,  save  and  except  defendant  admits 
that  he  and  one  George  Meyers,  the  husband  of  plain- 
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tiff,  on  or  about  November  1,  1909,  entered  into  a 
partnership  agreement  whereby  they  agreed  to  eon- 
duct  a  general  merchandise  establishment  in  the  town 
of  Douglas,  Alaska. 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained [4]  in  paragraph  III  of  plaintiff's  second 
cause  of  action. 

And  as  a  further  separate  and  affirmative  defense 
and  counterclaim  defendant  alleges, 

I. 

That  between  the  1st  day  of  January,  1912,  and 
the  1st  day  of  March,  1915,  defendant,  at  the  special 
instance  and  request  of  plaintiff,  and  in  the  City  of 
Douglas,  Territory  of  Alaska,  advanced  to  and 
loaned  plaintiff  the  following  sums  of  money,  to  wit: 

$50.00  on  or  about  July  15,  1912,  $150.00  on  or 
about  January  20,  1915,  and  $175.00  on  or  about 
February  1st,  1915,  making  a  total  of  $375.00; 

II. 

That  jjlaintiff  has  not  paid  the  same  nor  any  part 
thereof,  and  that  the  whole  thereof  is  now  due  and 
owing  and  unpaid  to  defendant  from  plaintiff. 

WHEREFORE,  defendant  prays  that  plaintiff 
take  nothing  by  her  action;  that  defendant  have 
judgment  against  the  plaintiff  for  the  sum  of  Three 
Hundred  Seventy-five  ($375.00)  Dollars,  with  inter- 
est at  the  rate  of  eight  (S%)  per  cent  per  annum 
from  the  1st  day  of  March,  1915,  and  for  his  costs 
and  disbursements  in  this  action  incurred. 

GUNNISON  &  ROBERTSON, 
Attorneys  for  Defendant. 
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United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

Michael  George,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  he  is  the  defendant  in 
the  above-entitled  action ;  that  the  foregoing  answer 
has  been  read  to  him  and  he  knows  the  contents 
thereof ;  that  the  same  is  true  as  he  verily  believes. 

M.  GEORaE. 

Subscribed  and  sworn  to  before  me  this  12  day  of 
July,  1915. 

[Notarial  Seal]  R.  E.  ROBERTSON, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  June  19, 1917.     [5] 
Receipt  of  copy  and  due  service  of  the  within  an- 
swer admitted  this  13  day  of  July,  1915. 

Z.  R.  CHENEY, 
Attorneys  for  Plff. 
Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Jul.  13,  1915.     J.  W.  Bell,  Clerk. 

By ,  Deputy. 

[Endorsed]  :  No.  1277-A.  In  the  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1.  Mrs. 
George  Meyers,  Plaintiff,  vs.  Michael  George,  De- 
fendant. Answer.  Gunnison  &  Robertson,  Attor- 
neys for  Defendant,  101-105  Decker  Building,  Ju- 
neau, Alaska.     [6] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

CASE  NUMBER  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MIKE  GEORGE, 


Plaintiff, 


Defendant. 


Reply. 
Comes   now   plaintiff,    ])y   her   attornej^s,    Z.    R. 
Cheney  and  A.  H.  Ziegler,  and  for  reply  to  defend- 
ant's answer,  herein  alleges: 

I. 
Replying  to  defendant's  affirmative  defense  and 
counterclaim,  plaintiff  denies  that  between  the  1st 
day  of  January,  1912,  and  the  1st  day  of  March,  1915, 
defendant  at  the  special  instance  and  request  of 
plaintiff,  advanced  and  loaned  to  plaintiff  the  sum  of 
$375.00,  or  any  other  sum  or  amount  whatsoever,  ex- 
cept the  sum  of  $200.00,  which  amount  defendant 
loaned  to  plaintiff*  on  or  about  the  20th  day  of  Janu- 
ary, 1915 ;  that  on  April  12th,  1915,  plaintiff  repaid 
said  sum  of  $200.00  to  defendant. 

WHEREFORE  plaintiff"  prays  for  judgment  as  in 
her  complaint  prayed  for. 

Z.  R.  CHENEY  and 
A.  H.  ZIEGLER, 
Attorneys  for  Plaintiff. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

Mrs.  George  Meyers,  being  first  duly  sworn,  on 
oath  deposes  and  says:  I  am  the  plaintiff  in  the 
above-entitled  action,  have  heard  read  the  foregoing 
reply,  know  the  contents  thereof  and  the  same  is  true 
as  I  verily  believe. 

MRS.  MEYERS. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  August,  A.  D.  1915. 

[Notarial  Seal]  JOHN  HENSON, 

Notary  Public  for  Alaska. 
My  commission  expires  May  8,  1916. 
Copy  received  and  service  admitted  this  26th  day 
of  August,  1915. 

R.  E.  ROBERTSON, 
Attorney  for  Defendant. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Aug.  26,  1915.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy.     [7] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  12'T7-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 
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Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  and  assess  the  amount  of  her  recovery 
at  $418.35. 

FRANKLIN  W.  BUTTERS, 

Foreman. 
Entered  Court  Journal  No.  L,  page  230. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  9, 1915.  J.  W.  Bell,  Clerk.  By 
,  Deputy.     [8] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  12'77-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 

MICHAEL  GEORGE, 

Defendant. 

Decision  on  Motion  for  New  Trial. 

In  this  case  defendant  has  moved  for  a  nev^  trial 
on  the  following  grounds : 

1.  Misconduct  of  the  prevailing  party  and  her 
counsel. 

I  am  entirely  unable  to  see  that  there  was  any  mis- 
conduct justifying  a  new  trial.  It  is  true  that  it  was 
brought  out,  perhaps  needlessly,  that  in  1911  the 
plaintiff  had  two  children  burned  to  death  in  a  fire, 
but  it  is  not  reasonable  to  suppose  that  sympathy  for 
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her  on  that  account  had  anything  to  do  with  the  ren- 
dition, four  years  later,  of  a  verdict  in  an  action  in 
no  wise  connected  with  that  lamentable  occurrence— 
especially  where  the  verdict  could  not  possibly  lessen 
the  weight  of  such  a  blow  as  the  loss  of  the  children 
to  the  mother. 

The  prefacing  of  questions  to  witnesses,  who  had 
been  excluded  from  the  courtroom  under  the  rule,  by 
a  recital  of  the  substance  of  testimony  given  by  other 
witnesses  also  under  the  rule,  might  have  been  grave 
misconduct  if  it  had  occurred  in  the  examination  in 
chief,  but  I  think  that  on  rebuttal  it  is  permissible  to 
call  attention  to  the  specific  testimony  to  which  the 
rebuttal  is  directed. 

Persistence  in  the  pernicious  practice  of  asking 
leading  questions  was  not  more  marked  in  this  case 
than  in  dozens  of  [9]  other  cases  tried  here;  and, 
too,  whenever  objection  was  made  said  questions  were 
not  allowed. 

The  asking  of  Maloof  if  he  did  not  conduct  a  gam- 
bling house  was  proper;  and  besides,  as  the  witness 
answered  ''no"  and  the  matter  was  pursued  no  fur- 
ther, it  is  difficult  to  see  how  any  prejudice  could 
have  resulted  to  the  defendant. 

The  argument  to  the  jury  did  not  transcend  the 
legitimate  limits;  the  statement  that  the  defendant 
w^as  the  "foxiest  Syrian  on  Douglas  Island,"  and  the 
picture  of  the  interview  between  defendant  and  Mr. 
Hellenthal  were  not,  it  is  true,  sustained  by  the  evi- 
dence, but  it  was  not  pretended  that  they  were  based 
on  the  evidence,  and  they  were  easily  understood  to 
be  exaggerations  and  figments  of  the  imagination. 
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The  comment  on  the  appearance  and  manner  of 
testifying  of  Maloof  was  a  legitimate  subject  of  com- 
ment to  the  jury.  While  violent,  indiscriminate  and 
unjustifiable  abuse  may  and  ought  to  be  checked,  yet 
ridicule  and  sarcasm  are  not  within  the  rule. 

If  any  evidence  was  misstated,  the  time  to  call  at- 
tention to  it  and  seek  correction  was  at  the  time  of 
making  the  misstatements. 

2.  Surprise  and  variance,  as  to  stated  account. 
As  to  this  it  is  sufficient  to  say  that  no  claim  was 

made  at  the  trial  of  any  surprise  or  variance,  and  it 
is  too  late  to  urge  any  now. 

3.  Newly  discovered  evidence. 

The  newly  discovered  evidence  relied  upon  is  en- 
tirely cumulative.  The  issue  in  the  case  was  whether 
or  not  the  plaintiff  performed  the  services ;  she  pro- 
duced witnesses  to  show  that  she  had — the  defendant 
produced  witnesses  to  show  that  she  had  not.  A  new 
trial  will  not  be  granted  merely  because  witnesses  are 
later  found  who  will  testify  to  sporadic  details  which 
are  in  no  wise  inconsistent  with  the  evidence  upon 
which  the  verdict  must  have  been  founded.     [10] 

4.  Insufficiency  of  the  evidence  to  justify  the 
verdict. 

The  ground  relied  on  here  is  not  that  there  was 
no  evidence  for  the  plaintiff,  but  that  the  plaintiff 
did  not  have  a  preponderance  of  the  evidence. 
Plaintiff  had  witnesses  as  to  the  truth  of  all  the 
material  allegations  of  her  complaint,  and  the  de- 
fendant had  witnesses  denying  the  truth  of  those 
allegations,  and  all  said  testimony  went  to  the  jury. 
It  was  a  simple  case.    There  was  nothing  in  it  but 
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the  credibility  of  witnesses.  It  is  made  the  duty 
of  the  Court  to  instruct  the  jury  that  they  are  the 
sole  judges  of  the  credibility  of  the  witnesses  and 
the  weight  to  be  attached  to  their  testimony,  and 
that  they  should  weigh  the  evidence  and  not  count 
the  number  of  witnesses,  and  that  they  should 
render  a  verdict  in  accordance  with  what  they  find 
to  be  the  preponderance  of  the  testimony.  This  is 
the  law,  and  it  would  be  idle  to  so  instruct  the  jury 
if  the  Court  is  itself  to  override  their  judgment 
in  any  case  where  there  is  substantial  evidence  to 
support  that  verdict. 

5.  That  the  verdict  is  against  the  law. 

Under  this  heading  attention  is  called  to  the  $200 
item  admitted  in  the  pleadings  to  have  been  bor- 
rowed, but  alleged  therein  to  have  been  repaid. 
The  testimony  shows  that  this  $200  was  not  the 
$150  and  the  $175  spoken  of  by  the  defendant,  but 
was  the  $200  for  which  the  defendant  gave  his  check, 
which  check  was  endorsed  by  the  plaintiff  and 
George  Meyers,  and  afterwards  repaid  in  full. 

6.  Errors  of  law. 

Under  this  heading  are  mentioned  a  large  number 
of  rulings  on  questions.  I  have  examined  them  all, 
and  I  fail  to  find  any  error  which  is  substantial  or 
which  was  not  cured. 

The  motion  for  a  new  trial  is  denied. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  3,  1916.  J.  W.  Bell,  Clerk. 
By  John  T.  Reed,  Deputy.     [11] 
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In  the  District  Court  for  the  Territorj/  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEO.  MEYERS, 

Plaintiff, 
vs. 

MICHAEL  GEORGE, 

Defendant. 

Judgment. 
This  cause  came  roi2:ularly  on  for  trial  on  the  7 
day  of  December,  1915,  before  the  Court  and  a  jury 
of  12  citizens,  duly  empaneled  and  sworn  to  try  the 
cause;  the  plaintiff  appeared  in  person  and  by  her 
attorneys,  Messrs.  Cheney  &  Zie^ler;  defendant  also 
appeared  in  person  and  by  his  attorneys,  Messrs. 
Gunnison  &  Robertson;  all  parties  announcing  their 
readiness  for  trial,  the  plaintiff  introduced  evidence 
on  her  behalf;  defendant  then  introduced  his  evi- 
dence, both  as  to  the  defense  and  as  to  the  counter- 
claim and  the  plaintiff  evidence  in  rebuttal;  where- 
upon each  side  having  rested,  after  arguments  of 
counsel  the  Court  instructed  the  jury,  and  the  jury 
retired  to  deliberate  upon  their  verdict;  thereafter 
the  jury  returned  into  court  with  the  following  ver- 
dict: 


Mrs.  George  Meyers.  15 


^^In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEO.  MEYERS, 

Plaintiff, 
vs. 

MICHAEL  GEORGE, 

Defendant. 
Verdict. 

We,  the  jury  in  the  above-entitled  cause  find  for 

the  plaintiff,  and  assess  the  amount  of  her  recovery 

at  $418.35. 

FRANKLIN  W.  BUTTERS, 

Foreman. ' ' 

• — which  said  verdict  was  received  and  filed  in  open 

court;  thereafter  defendant  filed  a  motion  for  a 

new  trial,  which  said  motion,  after  argument,  was 

denied;     [12] 

Now,  therefore,  the  Court  being  fully  advised  in 
the  premises. 

It  is  ordered,  adjudged  and  decreed  that  Mrs.  Geo. 
Meyers,  the  plaintiff  in  this  cause,  do  have  and  re- 
cover of  Michael  George,  the  defendant  herein,  the 
sum  of  $418.35,  with  interest  thereon  at  the  rate  of 
8%  per  annum  from  December  9,  1915; 

It  is  further  ordered  that  plaintiff  recover  of  and 
from  the  defendant  her  costs  and  disbursements 
herein  expended,  to  be  hereinafter  taxed  by  the 
clerk  of  this  court. 
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Execution  stayed  for  60  days  from  this  date  on 
the  furnishing  of  hond  in  double  the  amount  of  judg- 
ment. 

Done  in  open  court  this  4th  day  of  January,  1916. 

ROBERT  W.  JENNINGS, 

Judge. 
Entered  Court  Journal  No.  L,  page  278. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  4,  1916.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [13] 


Ju  the  District   Court   for  the   District   of  Alaska, 
Division  Xu tuber  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Bond  for  Stay  of  Execution. 
WHEREAS,  the  defendant  in  the  above-entitled 
action  is  about  to  sue  out  a  writ  of  error  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  reverse  the  judgment  made  and 
entered  against  him  in  said  action  in  the  above-en- 
titled court,  in  favor  of  plaintiff  herein,  which  said 
judgment  was  made  and  entered  on  the  4th  day  of 
January,  1916,  for  FOUR  HUNDRED  EIGHTEEN 
35/100  ($418.35)  DOLLARS,  and  the  whole  thereof, 
as  well  as  the  proceedings  upon  which  the  same  is 
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based  and  the  refusal  to  grant  the  motion  for  a  new 
trial;  and 

WHEREAS,  the  above-entitled  court  has  by  an 
order  made  and  entered  the  4th  day  of  January, 
1916,  stayed  the  execution  in  said  above-entitled 
cause,  for  a  period  of  sixty  days  conditioned  upon 
the  defendant's  giving  a  good  and  sufficient  bond  in 
double  the  amount  of  said  judgment,  providing  that 
said  defendant  shall  with  due  diligence  sue  out  a 
writ  of  error,  and  answer  all  costs  and  damages 
which  may  be  awarded  against  said  defendant, 
Michael  George,  if  he  fail  to  make  good  his  plea, 
[14]  or  if  the  judgment  of  this  Court  is  affirmed, 
on  any  judgment  of  this  court,  or  said  Appellate 
Court,  or  any  court  to  which  it  may  be  appealed  or 
removed  by  writ  of  error; 

NOW,  THEREFORE,  in  consideration  of  the 
foregoing  and  of  the  premises  and  of  said  stay  of 
execution,  we,  the  undersigned,  do,  jointly  and  sev- 
erally, undertake  and  promise  and  do  acknowledge 
ourselves  jointly  and  severally  bound  unto  said 
plaintiff,  Mrs.  George  Meyers,  in  the  sum  of  One 
Thousand  ($1,000.00)  Dollars,  being  double  the 
amount  of  said  judgment,  that  the  said  defendant 
shall  with  due  diligence  sue  out  his  writ  of  error, 
and  will  pay  all  damages  and  costs  which  may  be 
awarded  against  said  defendant,  Michael  George,  if 
he  fail  to  make  good  his  plea  or  if  the  judgment  of 
this  court  is  affirmed,  on  any  judgment  of  this  court, 
or  said  Appellate  Court,  or  any  court  to  which  it 
may  be  appealed  or  removed  by  writ  of  error;  other- 
wise, this  bond  to  be  null  and  void  and  of  no  effect. 
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Sealed  with  our  seals  and  dated  this  4th  day  of 
January,  1916. 

aUY  McNAUGHTON. 
E.  J.  McKANNA.     [15] 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

Guy  McNaughton  and  E.  J.  McKanna  each  being 
first  duly  sworn  on  oath,  each  for  himself  and  not 
one  for  the  other,  deposes  and  says:  that  I  am  the 
surety  on  the  foregoing  bond;  am  a  resident  of  the 
District  of  Alaska,  but  not  an  attorney  at  law,  mar- 
shal, clerk  of  any  court,  or  other  officer  of  any  court, 
and  am  qualified  to  be  bail,  and  am  worth  the  sum 
of  ONE  THOUSAND  ($1,000.00)  DOLLARS,  ex- 
clusive of  property  exempt  from  execution  and  over 
and  above  all  just  debts  and  liabilities. 

GUY  McNAUGHTON. 

E.  J.  McKANNA. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
January,  A.  D.  1916. 

[Notarial  Seal]  R.  E.  ROBERTSON, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  June  19,  1917. 
The  foregoing  bond  and  sureties  thereon  exam- 
ined and  approved. 

Done  in  open  court  this  4th  day  of  January,  1916. 
ROBERT  W.  JENNINGS, 
Judge  of  the  District  Court. 
Copy  of  within  bond  received  January  4,  1916. 

A.  H.  ZIEGLER, 
Of  Counsel  for  Plfe. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  4,  1916.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy. 

[Endorsed]:  In  the  District  Court  for  the  Ter- 
ritory of  Alaska,  Division  No.  1.  Mrs.  George 
Meyers,  Plaintiff,  vs.  Michael  George,  Defendant. 
Bond  for  Stay  of  Execution.  Gunnison  &  Robert- 
son, Attorneys  for  Defendant,  101-105  Decker  Build- 
ing, Juneau,  Alaska.     [16] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Order  Extending  Time  30  Days  from  March  4,  1916, 
to  Prepare  Bill  of  Exceptions,  etc. 

Now,  on  this  day  this  matter  coming  on  for  hear- 
ing upon  the  oral  motion  of  defendant,  by  his  at- 
torneys, Gunnison  &  Robertson,  for  further  time  in 
which  to  prepare,  settle,  allow  and  file  his  bill  of 
exceptions  herein;  and  the  plaintiff,  by  her  attor- 
neys, Cheney  &  Ziegler,  consenting  thereto;  and  the 
Court  being  fully  advised  in  the  premises, 

IT  IS  ORDERED  that  defendant  be,  and  he  here- 
by is,  given  thirty  days  from  the  date  hereof  in 
which  to  prepare,  settle,  allow  and  file  his  bill  of  ex- 


20  Michael  George  vs. 

ceptions  herein,  and  it  is  further  ordered  that  execu- 
tion be  stayed  thirty  days  from  the  date  hereof. 
Done  in  open  court  at  Juneau,  March  4,  1916. 
ROBERT  W.  JENNINGS, 

Judge. 
Entered  Court  Journal  No.  L,  page  359. 
O.  K.— CHENEY  and  ZEIGLER, 
By  A.  H.  ZEIGLER, 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Mar.  4,  1916.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy.     [17] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

vs. 

MICHAEL  GEORGE, 

Order  Extending  Time  to  April  10,  1916,  to  File 
Bill  of  Exceptions,  etc. 
On  request  of  R.  A.  Gunnison,  Esquire,  of  coun- 
sel for  defendant,  and  plaintiff's  counsel  consenting 
thereto,  the  defendant  is  given  until  the  10th  day  of 
April,  1916,  in  which  to  file  and  present  for  settle- 
ment a  bill  of  exceptions  herein. 
Dated  March  28,  1916. 

ROBERT  W.  JENNINGS, 

District  Judge.     [18] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Order  Extending  Time  to  April  17, 1916,  to  File  Bill 
of  Exceptions,  etc. 

Now,  on  this  day  this  matter  coming  on  for  hear- 
ing on  the  motion  of  the  defendant  by  his  attorneys 
for  further  time  in  which  to  have  allowed  and  set- 
tled the  bill  of  exceptions,  and  to  file  the  same;  and 
the  plaintiff  being  present  in  court  by  her  attorneys 
and  consenting  thereto, 

IT  IS  ORDERED,  that  defendant  be  and  he  here- 
by is  allowed  seven  days  from  the  date  hereof  in 
which  to  present  his  bill  of  exceptions,  and  in  which 
to  have  the  same  allow^ed,  settled  and  filed. 

It  is  further  ordered  that  execution  be  stayed  for 
a  further  period  of  seven  days  from  the  date  hereof. 

Done  in  open  court  this  10th  day  of  April,  1916. 
ROBERT  W.  JENNINGS, 

Judge. 

Entered  Court  Journal  No.  M,  page  11. 

Filed  in  the  District  Court,  District  of  Alaska, 
Eirst  Division.  Apr.  10,  1916.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy.     [19] 
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In  the  District  Court  for  the  District  of  Alaska, 

Division  Number  One,  at  Juneau. 

No.  1277-A. 


MRS.  GEORGE  MEYERS, 

vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Order  Extending  Time  to  April  27,  1916,  to  Prepare 
Bill  of  Exceptions,  etc. 

Now,  on  this  day  this  matter  coming  on  regularly 
for  hearing  on  the  motion  of  the  defendant,  by  his 
attorneys,  Messrs.  Gunnison  &  Robertson,  for  fur- 
ther time  in  which  to  prepare,  present,  and  have 
allowed  and  filed,  the  bill  of  exceptions  herein;  and 
the  plaintiff,  by  her  attorneys,  Messrs.  Cheney  & 
Ziegler,  consenting  in  open  court  thereto;  and  the 
Court  being  fully  advised  in  the  premises; 

IT  IS  ORDERED,  that  the  defendant  be,  and  he 
hereby  is,  allowed  further  extension  of  time  of  ten 
days  from  the  date  hereof  in  which  to  prepare  and 
present  and  to  have  allowed  and  to  file  his  Bill  of 
Exceptions  herein. 

It  is  further  ordered  that  execution  be  stayed  for 
a  further  period  of  ten  days  from  the  date  hereof. 

Done  in  open  court  this  17th  day  of  April,  1916. 
ROBERT  W.  JENNINGS, 
Judge  of  the  District  Court. 

Entered  Court  Journal  No.  M,  page  21-22. 


Mrs.  George  Meyers.  23 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  17,  1916.  J.  W.  Bell.  Clerk. 
By  C.  Z.  Denny,  Deputy.     [20] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGIE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  heretofore  and  on 
the  15th  day  of  June,  1915,  the  defendant  herein, 
duly  and  regularly  filed  with  the  clerk  of  the  above- 
entitled  court,  the  following  motion: 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 
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Motion  to  Require  Plaintiff  to  Make  Complaint 
More  Definite,  etc. 

Comes  now  the  above-named  defendant  and  moves 
this  Honorable  Court: 

I.  That  plaintiff  be  required  to  make  her  com- 
plaint herein  more  definite  and  certain  in  this :  that 
she  be  required  to  show  in  paragraph  II  of  her  first 
cause  of  action  the  place  at  which  said  services  are 
alleged  to  have  been  performed  for  defendant. 

II.  That  plaintiff  be  required  to  make  her  com- 
plaint herein  more  definite  and  certain  in  this:  that 
she  be  required  to  show  in  paragraph  I  of  her  second 
cause  of  action  (a)  the  place  at  which  said  store 
therein  referred  to  was  situated;  (b)  between  what 
days  and  dates  the  term  of  26  months  therein  re- 
ferred to  extended,  and  the  days,  months  and  years 
covered  by  said  alleged  term  of  26  months;  (c)  in 
hues  16  and  [21]'  17  thereof,  what  rental  is  re- 
ferred to  and  for  what  purpose;  (d)  to  whom  de- 
fendant promised  and  agreed  to  pay  said  amount 
therein  referred  to  as  his  share  of  the  rental  of  said 
store. 

III.  That  paragraph  II  of  plaintiff's  second  cause 
of  action  be  stricken  on  the  ground  that  it  is  a  con- 
clusion of  law. 

This  motion  is  based  on  the  records  and  files 
herein. 

(Signed)     GUNNISON  &  ROBERTSON, 

Attorneys  for  Defendants. 
BE  IT  FURTHER  REMEMBERED  that  there- 
after and  on  said  15th  day  of  June,  1915,  the  said 
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defendant  herein  duly  and  regularly  filed  with  the 
clerk  of  the  above-entitled  court  the  following  de- 
mand: 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


Plaintiff, 


vs. 
MICHAEL  GEORGE, 


Defendant. 

Demand  for  Bill  of  Particulars. 
To  the  Above-named  Plaintiff,  and  to  Z.  R.  Cheney, 
Esq.,  and  A.  H.  Zeigier,  Esq.,  Her  Attorneys: 
Comes  now  the  above-named  defendant  and 
makes  demand  upon  you  that  you  furnish  him 
within  five  days  of  the  service  of  a  copy  of  this  de- 
mand upon  you,  with  an  itemized  statement  or  bill 
of  particulars,  duly  verified,  of  the  account  for  ser- 
vices referred  to  in  paragraph  II  set  forth  in  the 
first  cause  of  action  of  plaintiff's  complaint.  This 
demand  is  based  upon  the  records  and  files  herein 
and  upon  Section  906  of  the  Compiled  Laws  of 
Alaska. 

(Signed)     GUNNISON  &  ROBERTSON, 

Attorneys  for  Defendant. 

BE  IT  FURTHER  REMEMBERED,  that  there- 
after and  after  the  due  service  of  said  demand  on  the 
plaintiff  herein,  and  on  the  21st  day  of  June,  1915, 
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plaintiff  filed  with  the  clerk  of  the  above-entitled 
court  her  bill  of  particulars,  as  follows;     [22] 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

CASE  NUMBER  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Bill  of  Particulars  Covering  Items  in  First  Cause  of 

Action. 

Michael  George  to  Mrs.  George  Meyers,  Dr. 
To  services  rendered,  consisting  of  cooking, 
attending  to  bedroom,  laundry  work, 
sewing  and  duties  as  a  general  house- 
keeper, for  Michael  George,  from  Octo- 
ber 18,  1909,  to  December  18,  1911,  at 

$15.00  per  month $390.00 

I,  A.  H.  Zeigler,  one  of  the  attorneys  for  plaintiff 
in  the  above-entitled  action,  do  hereby  certify  that 
the  foregoing  is  a  full,  true  and  correct  account,  or 
bill  of  particulars,  upon  which  plaintiff's  first  cause 
of  action  is  based  in  this  cause. 

(Signed)    A.  H.  ZEIGLER, 
Attorney  for  Plaintiff. 

BE  IT  FURTHER  REMEMBERED  that  there- 
after and  on  the  3d  day  of  July,  1915,  the  defendant 
herein  duly  and  regularly  filed  with  the  clerk  of  the 
above-entitled  court  the  following  motion : 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  12T7-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Motion  to  Make  Bill  of  Particulars  More  Certain 

and  Definite. 

Comes  now  the  above-named  defendant,  and  re- 
spectfully moves  this  Honorable  Court  that  the 
plaintiff  be  required  to  make  her  bill  of  particulars 
more  definite  and  certain,  on  the  ground  that  the  bill 
of  particulars  furnished  is  defective  in  that  it  does 
not  in  any  way  itemize  the  account  which  it  alleged 
in  the  complaint.  This  motion  is  based  on  the  rec- 
ords and  files  herein. 

GUNNISON  &  ROBERTSON, 
Attorneys  for  Defendant.     [23] 

BE  IT  FURTHER  REMEMBERED  that  there- 
after and  on  the  7th  day  of  July,  1915,  the  said  Court 
entered  the  following  order : 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 
No.  1277-A. 
MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Order  Granting  Motion  to  Strike  Certain  Portions 
from  Complaint,  etc. 

This  cause  comes  on  regularly  for  hearing  at  this 
time  upon  the  motion  by  defendant  that  the  plaintiff 
be  required  to  make  her  complaint  more  definite  and 
certain  in  those  respects  particularly  set  forth  in 
paragraph  one  and  two  of  the  motion,  and  to  have 
paragraph  two  of  her  second  cause  of  action  stricken 
on  the  ground  that  it  is  a  conclusion  of  law,  R.  E. 
Robertson,  Esq.,  appears  in  support  of  the  motion, 
and  A.  H.  Zeigler,  Esq.,  in  opposition  thereto ;  after 
hearing  argument  of  respective  counsel  the  motion 
to  strike  was  granted  and  the  other  part  of  the  mo- 
tion is  denied;  and  thereupon  Mr.  Robertson  states 
that  he  has  exceptions  to  the  bill  of  particulars  filed 
by  plaintiff  in  response  to  defendant 's  request,  on  the 
ground  that  the  same  are  not  definite  and  certain 
and  asks  that  he  be  allowed  to  state  his  exceptions  at 
this  time  and  argue  the  same,  which  request  is  al- 
lowed; and  thereupon  after  hearing  argument  of 
Mr.  Robertson,  the  exceptions  are  disallowed  and 
defendant  is  given  7  days  from  this  date  in  which  to 


Mrs.  George  Meyers.  29 

plead  to  the  complaint.     (Entered  in  Court  Journal 

K,  page  472,  on  July  7,  1915.) 

To  which  order  denying  defendant's  motion 
and  refusing  to  allow  defendant's  motion  to 
make  the  bill  of  particulars  more  definite  and 
certain,  defendant  excepts  and  exception  is  al- 
lowed.    [24] 

BE  IT  FURTHER  REMEMBERED  that  there- 
after and  on  the  7th  day  of  December,  1915,  this 
cause  came  on  regularly  for  hearing  before  a  jury  of 
twelve  men,  duly  empaneled,  sworn  and  charged  to 
hear  and  determine  the  same,  the  Honorable  Robert 
W.  Jennings,  presiding,  at  the  regular  October,  1915, 
term  of  said  court,  and  the  parties  being  present  in 
court,  in  person  and  by  counsel,  the  following  pro- 
ceedings were  had :     [25] 

Testimony  of  Mrs.  G-eorge  Meyers,  in  Her  Own 

Behalf. 

Whereupon  plaintiff,  to  prove  the  issues  of  her 
case,  called  the  witness,  Mrs.  GEORGE  MEYERS, 
the  plaintiff,  who  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

My  name  is  Mrs.  George  Meyers ;  I  am  the  wife  of 
George  Meyers.  I  am  the  plaintiff  in  this  suit 
against  Mike  George.  Mike  George,  the  defendant, 
lived  in  my  house,  which  was  upstairs,  the  store  be- 
ing downstairs.  The  house  was  in  Douglas.  Mike 
George  and  George  Meyers  were  in  partnership  to- 
gether in  the  store.  Mike  George  came  out  in  Octo- 
ber, 1909,  and  he  stayed  at  my  house  two  years  and 
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two  months.  I  cooked  for  Mike  George ;  I  attended 
his  room,  washed  his  clothes.  I  do  the  work  in  the 
house  there,  and  Mike  George  come  and  eat  with  us. 
Mike  George  was  not  married  at  that  time,  and  he 
did  not  have  a  wife  or  any  family  in  Douglas.  He 
come  all  alone  in  my  house.  He  got  children  back 
east  in  Pawtucket.  Mike  George  had  a  room  of  his 
own  in  my  house  at  that  time — I  got  two  rooms  up- 
stairs ;  I  sleep — my  husband  and  myself,  in  one  room, 
and  he  sleep  in  one  room ;  the  time  the  house  burned 
upstairs  we  moved  downstairs ;  he  moved  downstairs 
and  he  stayed  next  to  the  store  in  another  room,  and 
we  all  eat  in  my  house;  he  ain't  got  no  stove  in  his 
room,  and  cannot  cook  for  himself,  and  he  eats  in  my 
house;  after  the  house  burned  upstairs,  no  more 
house  upstairs.  There  was  a  fire  upstairs  and 
burned  the  upper  part  of  the  building,  and  my  chil- 
dren were  burned  up;  and  my  husband  was  down 
below  in  Seattle,  and  me  and  Mike  was  all.  After 
the  fire,  I  moved  downstairs ;  this  house  belongs  to  us 
downstairs,  and  I  go  down ;  I  got  no  money,  and  he 
got  nothing ;  he  was  in  partnership  with  my  husband. 
He  had  a  room  downstairs.  I  do  work  for  Mike 
George  and  furnish  him  meals  until  the  time  he  fin- 
ish partnership  with  my  husband  in  December,  1911. 
He  paid  me  something  for  the  work  I  did — he  paid 
me — sometimes  I  asked  for  money,  and  sometimes  he 
paid  me — three  months,  $15.00  a  month,  and  the 
[26]  last  month,  I  don't  exactly  remember,  $12.00 
or  $7.00;  I  got  it  marked  on  the  book;  I  bring  the 
money  all  the  time  and  told  my  husband  to  mark  it 


Mrs.  George  Meyers.  31 

(Testimony  of  Mrs.  George  Meyers.) 
in  the  book;  I  cannot  write  myself,  and  he  can't,  so 
he  told  my  husband  to  put  it  down.  When  he  paid 
me  I  had  my  husband  put  it  down  in  the  book  in  my 
language,  Syriac.  I  don't  remember  how  much  each 
payment  was ;  my  husband  has  got  it,  I  think,  $72.50 
he  paid  me.  I  would  know  the  book  (counsel  exhib- 
its witness  book) ,  that  is  the  book  and  he  know  it  too ; 
that  is  the  book  I  had  my  husband  put  it  down  in 
when  he  paid.  Because  of  the  work,  that  is  all,  I 
charged  him  $15.00;  he  say:  "You  do  that  work  for 
me,  and  I  pay  you  what  it  is  worth,"  and  I  charged 
him  $15.00  a  month,  and  he  never  paid  me  anything 
except  what  is  in  this  book — about  $75.00 — $72.50  is 
in  the  book.  I  did  his  washing  for  him,  I  did  the 
laundry,  cleaning,  sewing  and  everything,  and  cooked 
for  him.  He  stayed  there  all  the  time  while  my  hus- 
band was  away ;  some  time  my  husband  was  down  be- 
low, and  we  eat  altogether,  me  and  him.  This  book 
is  in  Mr.  Meyer's  writing,  because  my  husband  do 
writing  himself;  I  cannot  write  at  all,  and  he  cannot 
write,  he  cannot  write  his  name.  I  saw  Mr.  Meyers 
write  it  in  the  book ;  I  told  him  what  to  put  down,  at 
the  time  I  got  the  money,  he  put  it  down,  my  hus- 
band and  me ;  Mike  was  there  too.  I  cannot  tell  the 
page,  and  I  cannot  read  it.  This  is  the  book,  and  he 
knows  it  too ;  my  husband,  he  told  him  to  put  it  in. 
Mike  cannot  read,  but  George  can  read  in  his  own 
language. 

Whereupon,   page   3   of   the   book  was   marked 
Plaintiff's  Exhibit  ''A"  for  Identification. 

Whereupon,  said  witness  testified  further  as  fol- 
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(Testimony  of  Mrs.  George  Meyers.) 
lows :  George  Meyers  and  Mike  George  were  in  part- 
nership in  running  this  store  there  in  1909  to  1911, 
September,  1911;  the  building  belonged  to  us,  be- 
longed to  my  husband;  w^hen  Mike  come  from  the 
east,  he  got  nothing ;  he  come  and  stayed  in  my  house ; 
that  belonged  to  us.  I  know  about  the  agreement 
Mike  George  and  George  Meyers  had  about  the  rent 
for  the  store  building  that  George  Meyers  owned ;  my 
husband  tell  me ;  [27]  both  to  pay  $30.00  a  month ; 
Mike  George's  half  of  that  was  half  of  $30.00  a 
month.  At  the  time  he  finished  partnership  with  my 
husband  he  moved  some  goods,  and  he  said:  "I  am 
going  to  pay  rent  and  make  a  new  store;  I  ain't  got 
much  money  to  pay  now;  after  while  I  pay  you." 
He  talk  like  that  to  my  husband  three  or  four  times ; 
he  come  to  my  house,  and  he  say:  ''Ain't  got  no 
money  now;  I  am  going  to  start  and  make  a  new 
store."  I  don't  think  he  paid  nothing  for  the  rent 
of  the  store;  he  said  he  would  pay  after  while:  "I 
am  going  to  start  up  my  own  store  now ;  I  am  going 
to  pay  the  rent  after  while,  because  I  ain't  got  much 
money  now."  Mike  George  didn't  have  any  store 
before  that — before  he  quit  the  business  with  my  hus- 
band he  didn't  run  any  store  only  with  my  husband; 
the  first  day  he  come  in,  he  sleep  in  my  house,  and 
the  next  day  he  start  partnership  with  my  husband, 
and  he  stayed  all  the  time  until  they  finished  the 
partnership  in  December,  1911.  Mr.  Meyers  as- 
signed over  to  me  this  account  for  rent  in  this  case. 
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Cross-examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

I  don't  linow  what  relation  Mike  George  and 
George  Meyers  are;  they  are  not  cousins.  I  have 
known  Mike  since  October,  1909,  since  he  come  in 
partnership  with  my  husband  I  know  him.  I  don't 
know  what  date  he  come ;  I  know  just  October,  1909, 
that  is  all  I  know.  I  didn't  see  Mike  in  Pawtucket 
before  that;  I  don't  know  him;  he  come  in  and 
started  partnership  with  my  husband  and  I  don't 
know  him  before  that;  I  don't  know  if  my  husband 
know  him  before.  I  was  living  in  my  house  in  Doug- 
las in  the  store,  right  above  the  store  at  the  time  Mike 
came  to  Douglas;  the  store  downstairs,  and  two 
rooms  upstairs,  and  I  lived  upstairs ;  he  got  one  room, 
and  me  and  my  husband  and  my  children  sleep  in  one 
room.  Mike  stayed  in  my  house  altogether  two 
years  and  two  months.  There  were  two  rooms  al- 
together upstairs,  the  kitchen  and  another  room,  and 
he  slept  in  the  kitchen,  and  I  bought  a  bed ;  he  slept 
in  the  kitchen  until  the  house  burned  down,  when 
he  moved  downstairs.  I  don't  remember  when  the 
house  burned.  [28]  I  haven't  marked  it  in  a  book ; 
I  don 't  know  exactly  what  month.  Mike  George  was 
sleeping  in  the  kitchen  at  the  time  the  house  burned 
and  me  and  my  children  were  sleeping  in  the  other 
room,  and  my  husband  was  down  below.  I  did  not 
buy  my  groceries  of  Mike  O'Connor  but  in  my  store, 
and  I  do  the  cooking  and  washing,  and  wash  the 
sheets  for  his  bed.  I  wash  the  sheets  on  Mike 's  bed 
and  his  underclothes  every  week.     He  sent  his  white 
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shirt  to  the  laundry;  I  didn't  wash  it.  Mike  had  2 
sheets,  1  blanket  and  1  quilt  on  his  bed ;  I  never  wash 
the  blanket.  I  always  do  all  the  washing  myself,  and 
sometimes  I  work  in  the  store  after  that.  I  had 
three  babies  in  1909.  Mike  paid  me  some,  about 
$72.50,  and  I  got  it  marked  down  in  the  book.  My 
husband  marked  it  in  the  book  at  the  time  I  got  the 
money,  I  told  him  to  put  it  in  the  book.  Since  then 
I  asked  him  three  or  four  times,  and  he  say,  "I  ain't 
got  much  money. ' '  After  that  I  go  down  below,  and 
after  I  go  below  my  husband  send  for  me  for  that 
case,  and  at  that  time  I  had  trouble,  and  I  ain't 
talked  to  him  since,  and  I  didn't  say  anything  to 
Mike  about  this  last  spring  on  April  12th.  I  never 
speak  to  Mike,  and  I  didn't  borrow  $200.00  last 
spring  from  Mike.  I  don't  know  who  did  borrow  the 
$200.00.  I  didn't  swear  in  my  reply  that  I  borrowed 
$200.00.  I  never  asked  Mike  for  the  money  at  all 
after  I  come  back,  but  think  my  husband  asked  him, 
and  I  never  asked  Mike  for  money  on  April  12,  1915. 

Whereupon,  court  adjourned  until  1:30  P.  M.,  at 
which  time  said  witness  testified  further  as  follows : 

I  saw  Mike  George  back  East  in  Pawtucket  when 
I  passed  through  there.  I  don't  know  what  he  was 
doing  there;  I  didn't  see  no  business  or  store  that  he 
had.  He  was  living  in  a  house,  and  I  didn't  stay  at 
his  house  at  all.  I  did  Mike's  washing  and  every- 
body's every  Saturday  for  26  [29]  months,  and 
he  slept  in  the  kitchen  all  the  time  until  the  house 
burned.  At  the  time  it  burned  he  sleep  downstairs 
in  a  room  and  I  and  my  husband  and  he  eat  alto- 
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gether.     I  don't  know  what  time  we  bought  a  cabin 
from  Mike  O'Connor;  we  bought  the  store,  myself 
and  my  husband,  before  Mike  come,  from  an  old 
Indian  woman.     My  husband  bought  a  cabin  from 
Mike  O'Connor  and  Mike  George  didn't  have  any- 
thing to  do  with  the  buying  of  it.     When  the  house 
burned  we  moved  across  the  road.     The  store  be- 
longed to  me  and  the  upstairs  burned  and  left  the 
downstairs  and  Mike  slept  in  a  room  next  to  the 
store,  and  w^e  moved  across  the  street.     I  used  to  go 
across  to  the  house  every  day  and  clean  up  his  room, 
about  6  o'clock  when  he  got  up.     Mike  didn't  have 
any  furniture  and  so  I  bought  the  bed  myself  for  him 
and  I  put  the  carpet  down;  there  is  a  second-hand 
stove  down  below,  and  I  bought  it  myself,  and  Mike 
used  to  go  across  the  street  to  eat.     In  September, 
1911,  they  finished  and  Mike  didn't  have  no  more 
eats  in  my  house.     In  October,  1909,  that  time  he 
started  partnership  with  my  husband,  he  told  me, 
*^You  do  that  work,  and  I  pay  you  what  it  is  worth, 
cooking,  do  my  laundry,  fix  my  room,  and  I  pa}^  you 
what  it  is  worth."     I  tell  him,  ''I  charge  you  for  my 
work,  that  is  all,  $15.00."     Me  and  my  husband  and 
Mike  were  present  at  that  time  and  the  conversation 
took  place  in  the  store  or  in  my  room,  and  my  hus- 
band write  it  all  down.     I  don't  know  the  time  he 
give  me  the  money,  three  months  $15.00,  last  month, 
I  think,  $12.00,  the  other  is  marked  in  the  book. 
And  my  husband  wrote  it  down  in  the  book  with  the 
same  pencil. 
Whereupon  the  following  proceedings  took  place : 
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",Q.  How  much  did  you  pay  your  husband,  Mrs. 
Meyers,  for  this  account  that  he  has  got  against  Mike 
George?" 

''Mr.  CHENEY.— I  object  to  that,  if  the  Court 
please,  because  they  have  raised  no  question  about  its 
being  an  assignment;  it  [30]  isn't  necessary  un- 
der the  law  that  she  pay  him  anything — it  is  assigned 
for  the  purpose  of  collection  in  this  suit. ' ' 

"The  COURT.— Objection  sustained." 

To  which  defendant  excepts,  and  an  exception  was 
allowed. 

"Q.  Was  the  assignment  in  writing,  Mrs.  Mey- 


ers?" 


a  I 


The  COURT. — She  doesn't  know  what  assign- 
ment means. ' ' 

Whereupon,  said  witness  testified  further  as  fol- 
lows: 

My  husband  wrote  in  the  book  about  the  rent,  the 
time  he  give  me  that  money  he  write  that  is  all,  and  he 
paid  me  three,  that  four  months,  and  he  put  it  in  the 
book;  the  rest  I  asked  him,  "Do  you  want  to  pay 
me?"  He  said,  "You  wait  a  short  time;  I  ain't  got 
enough  money  to  pay  the  rest,"  that  is  the  working 
I  am  talking  about.  He  didn't  pay  nothing  about 
the  rent  and  my  husband  asked  him  twice,  and  he 
sent  him  a  notice  from  Mr.  Cobb,  and  he  didn't  an- 
swer it  at  all;  I  don't  know  anything  about  the  rent 
— and  he  didn  't  pay  him  anything  at  all  for  the  rent 
of  the  store — I  know  he  didn't  pay  him;  I  hear  my 
husband  tell  it.  I  saw  my  husband  write  it  in  the 
book,  but  I  don't  know  what  book  or  where  he  got  it 


Mrs.  George  Meyers.  37 

(Testimony  of  Mrs.  George  Meyers.) 
from,  and  I  don't  know  the  kind  of  pencil,  what  color 
it  was.     I  don't  know  how  long  my  husband  stayed 
down  below,  and  he  didn't  come  back  on  the  same 
boat  he  went  down  on. 

Whereupon  the  following  proceedings  took  place ; 

''Q.  About  the  rent  in  there,  did  your  husband 
write  down  in  this  book  about  the  rent  too?" 

''Mr.  CHENEY.— This  witness  hasn't  testified  to 
this  book  regarding  the  rent  that  was  due  to  George 
Meyers;  she  has  confined  her  testimony  to  this  ac- 
count which  she  says  her  husband  wrote  down  for 
Mike  George  and  her  for  this  work  which  she  did — 
this  is  not  cross-examination. ' ' 

*'The  COURT.— Objection  sustained." 

To  which  defendant  excepts,  and  an  exception  was 
allowed.     [31] 

Testimony  of  Greorge  Meyers,  for  Plaintiff. 

Whereupon  plaintiff,  in  further  proof  of  her  case, 
called  the  witness,  GEOEGE  MEYERS,  who,  first 
being  duly  sworn,  testified  as  follows: 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

My  name  is  George  Meyers.  I  have  lived  in  Doug- 
las for  20  years,  with  the  exception  of  4  years  when 
I  went  to  the  old  country.  I  run  a  store  in  Douglas. 
That  is  my  book  (referring  to  Plaintiff's  Exhibit 
"A")  which  I  have  had  in  the  store  for  seven  or 
eight  years. 

And  thereupon  the  following  proceedings  took 
place : 
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'*Q.  Now,  Mr.  Meyers,  Mrs.  Meyers  has  been  tes- 
tifying about  an  account  that  she  has  against  Mike 
George  for  washing  and  cooking  and  taking  care  of 
his  room  and  things  of  that  kind,  and  she  has  testi- 
fied about  a  certain  amount  of  money  she  claims  was 
paid  by  Mike  George  to  her,  and  she  says  it  was  writ- 
ten in  the  book — now,  can  you  identify  page  3  of  this 
book — what  is  this  on  page  3,  Mr,  Meyers?" 

'*A.  Well,  this  time  George  he  come  in  from  the 
East  here,  the  first  year  I  seen  him  down  at  Paw- 
tucket." 

**Q.  And  Mike  came  out  to  Alaska  and  went  into 
business  with  you,  is  that  right?"        *'A.  Yes." 

*'Q.  When  was  that?" 

*^A.  1909;  the  18th  of  October,  the  time  when  he 
came  here." 

''Q.  That  is  the  time  you  started  in  business  to- 
gether?"       "A.  Yes." 

'*Q.  Now,  let  us  confine  this  testimony  to  the  en- 
tries in  that  book — is  that  in  your  handwriting." 

''A.  Yes,  my  handwriting." 

**Q.  Who  asked  you  to  make  those  entries  in  there 
[32]  — that  is,  who  asked  you  to  write  in  there  in 
that  book?"        "A.  My  wife." 

' '  Q.  And  what  is  shown  there  by  those  payments  ? ' ' 

^'A.  What  does  it  say?" 

'*Q.  Yes,  just  explain  it  to  the  jury — what  does 
that  say?" 

*'A.  Why,  it  says,  'Mr.  George  to  give  my  wife 
$15.00  a  month  for  washing  and  cooking  and  fixing 
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his  clothes  and  bed,  and  working  in  the  house  for 

him.'" 

'*Q.  That  is  what  it  says  in  there?"        "A.  Yes." 

*'Q.  What  are  those  entries  where  the  figures 
arer' 

*'A.  He  paid  first  $15.00,  another  time  $15.00,  for 
three  or  four  months ;  we  got  here  $72.50  from  here 
to  here  (indicating),  $72.50." 

"Q.  What  is  this  here  that  looks  like  a  ten?" 

'*A.  That,  in  the  old  country  where  I  come  from, 
means  $15.00,  because  it  is  a  different  figure. ' ' 

''Q.  Hold  the  book  up  in  front  of  the  jury  and  ex- 
plain what  the  figures  mean — what  is  that  that  looks 
like  a  ten?" 

*'A.  This  is  15,  this  is  10  and  this  is  5  (indicat- 
ing)." 

^^Q.  Now,  I  call  your  attention  to  this  page  here, 
and  the  first  month,  and  the  first  line  shown,  there  is 
a  payment  endorsed  here?" 

''A.  Fifteen  dollars." 

'*Q.  What  is  that  first  payment?" 

'^A.  Fifteen  dollars." 

"Q.  What  is  the  second  one?" 

**A.  Fifteen  dollars,  October,  just  the  same." 

''Q.  What  is  that  figure  (indicating)  ?" 

''A.  Fifteen." 

**Q.  What  is  the  third  one?"     [33] 

"A.  Fifteen." 

"Q.  What  is  that  one  (indicating)?" 

*^A.  Fifteen."  .    ; 

'^Q.  What  is  this  last  one?" 
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''A.  Twelve  dollars  and  a  half." 

'*Q.  That  is  $72.50  (indicating)." 

"A.  Seventy-two  and  a  half,  that  is  what  we  got 
from  him. ' ' 

*'Q.  Was  Mike  there  in  the  store  at  the  time  you 
put  these  figures  in  the  book — ^was  Mike  in  the 
store?"        ''A.  Yes." 

''Q.  You  were  in  business  together?" 

''A.  In  business  together." 

*'Q.  Lived  in  the  same  house!" 

"A.  Lived  in  the  same  house." 

**Q.  And  always  friends,  were  you?" 

"A.  Yes,  pretty  good  friends." 

'*Q.  What  is  the  date  of  the  $12.50— what  is  that, 
George  ?  "        "  A.  It  is  in  March. ' ' 

*'Q.  March,  Avhat  year,  do  you  know?" 

*'A.  I  don't  know  the  year,  just  March,  from  one 
month  to  another,  because  it  runs  from  one  month 
to  another." 

**Q.  Now,  what  years  are  these  first  entries?" 

''A.  This  one,  $15.00,  starting  from  September." 

"Q.  I  mean  what  year — what  year?" 

^'A.  The  summer,  1909." 

"Q.  What  is  the  last  one — ^what  year  is  the  last 
one?"        ''A.  That  is  March." 

"Q.  March  isn't  a  year — what  year — was  it  the 
same  year  or  the  next  year,  1910?"  ''A.  1910." 
[34] 

"Q.  This  is  1910  (indicating)." 

^'A.  This  is  1910." 
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*'Q.  From  this  mark  here,  this  parallel  mark 
here?" 

*'A.  Yes,  $15.00  starting  September,  $12.50,  in 
1910." 

''Q.  The   rest  of  it  was  in   1909?" 

'^A.  The  rest  of  it  was  in  1909." 

**Q.  I  understand,  then,  George,  that  the  last  two 
entries  that  you  have  here  are  1910?" 

*^A.  Yes,  1910." 

**Q.  The  first,  you  say — does  it  say  you  entered 
Into  business  in  1909?"        "A.  Yes." 

' '  Q.  In  what  month  ?  "        ' '  A.  October. ' ' 

^Q.  Then,  what  is  the  first  entry  down  here — did 
you  say  that  was  September  or  October ;  you  say  up 
here  it  says  something  about  'Mike's  account  with 
Mrs.  Meyers,  and  you  say  this  is  1909  (indicating). 
Now,  in  October  you  say  you  went  into  business." 

"A.  Well,  I  marked  here  in  the  book." 

"Q.  What  is  the  entry — what  is  it,  October  or 
November?" 

"Mr.  ROBERTSON.— We  object  to  that  as  lead- 
ing, let  him  state." 

'^The  COURT.— Yes,  don't  lead  him." 

"A.  This  is  the  last  month." 

*'Q.  The  last  month  in  the  year,  is  it  December?" 

"A.  In  December." 

**Q.  December,  what  year?"        "A.  1909." 

**Q.  Now,  you  say  this  is  in  1909,  this  entry  here 
(indicating),  $15.00?"     [35]         ''A.  Yes." 

*'Q.  You  say  that  this  first  entry  is  in  1909?" 

*'A.  Yes." 
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''Q.  Now,  you  say  that  the  last  two  are  in  1910?" 

''A.  Yes." 

''Q.  I  am  not  asking  you  about  this,  I  am  asking 
you  about  this  (indicating)  ;  what  month  of  the  year 
of  1910  is  that — did  you  say  that  was  the  last  month 
in  the  year?" 

"Mr.  EOBERTSON.— I  object  to  that  as  leading 
and  suggestive." 

"The  COURT.— Now,  Mr.  Cheney,  take  that  book 
and  have  him  read  in  English  what  you  have  got 
there  about  the  entries. ' ' 

"The  WITNESS.— $15.00— I  didn't  put  his 
name,  I  have  $15.00." 

"The  COURT.— What  date  is  that— what  date 
does  that  show?" 

"A.  I  cannot  make  that  month  out,  the  last 
month." 

"The  COURT.— Does  it  give  the  date  there? 
Does  it  say  what  date  it  is,  the  first  $15.00?" 

"A.  I  cannot  make  it  out  myself." 

"Q.  Do  you  know  of  your  own  knowledge  with- 
out looking  at  this,  do  you  know  what  date  it  was?" 

"A.  The  last  month,  what  is  the  name  of  that 
month,  you  say?" 

"Q.  Do  you  mean  the  last  month  in  the  year?" 

"A.  We  got  $15.00  in  December  from  him." 

"Q.  Now,  the  next  one?" 

"A.  This  month,  November,  $15.00." 

"Q.  Let  me  ask  you  a  question — what  kind  of  a 
calendar  do  you  have,  Assyrian;  you  have  the  old 
kind  of  calendar  or  do  you  have  the  kind  we  have?" 
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'*A.  Yes,  the  same;  we  call  them  years  just  the 
same."     [36] 

"Q.  What  do  you  call  December — do  you  call  that 
the  last  month?" 

*'A.  No,  don't  call  it  the  last  month." 

'^Q.  What  do  you  call  it?" 

''A.  I  call  it  this  month,  I  say  last  month." 

"The  COURT.— November,  last  month?" 

"A.  December." 

"Q.  What  is  the  second  line  you  have  got  there — 
what  month  is  that  and  what  year  is  that?" 

"A.  This  is  1909,  just  the  same,  January  this 
month. ' ' 

"Q.  What  month  is  that?" 

"The  COURT,— I  think  that  you  should  have  an 
interpreter  for  this  man  for  the  reading  of  those 
entries." 

"Mr.  CHENEY.— We  will  call  Louis  Saloum." 

"Mr.  ROBERTSON.— We  object  to  Louis  Sal- 
oum interpreting. ' ' 

' '  The  COURT. — Wait  until  he  comes  in  here  and 
then  interrogate  him." 

To  which  defendant  excepts  and  an  exception  al- 
lowed. 

"Judge  GUNNISON.— I  submit,  your  Honor, 
that  if  that  exhibit  were  handed  to  someone  who 
could  make  a  translation  of  it  we  could  save  a  lot 
of  time. ' ' 

(Whereupon  LOUIS  SALOUM  was  called  and 
interrogated  as  follows:) 
(Questions  by  the  COURT.) 

"Q.  Are  you  a  countryman  of  this  man?" 
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**A.  Yes,  sir." 

*  ^  Q.  How  long  have  you  been  in  Alaska  ?  "  . 

'*A.  About  5  years." 

*'Q.  What  business  are  you  in?" 

''A.  I  have  a  store." 

''Q.  Whereabouts?"        ''A.  Douglas." 

'*Q.  Are  you  related  to  these  people  in  any  way?" 

''A.  Yes,  they  are  related  to  me."     [37] 

*'Q.  Are  you  interested  in  this  case,  financially  or 
in  any  w^ay — if  Mrs.  Meyers  gets  a  judgment  against 
this  man  does  any  part  of  that  money  go  to  you?" 

^'A.  No." 

"Q.  Are  you  interested  in  any  way  whatever?" 

"A.  No,  I  have  nothing  to  do  with  it,  nothing  goes 
to  me." 

"The  COURT.— Very  well." 

''Mr.  ROBERTSON.— Now,  if  the  Court  please, 
this  man,  Louis  Saloum,  is  one  of  the  main  witnesses 
of  this  man  George  Meyers,  and  we  have  got  to  ask 
if  Louis  Saloum  is  going  to  interpret  that  we  be  per- 
mitted to  call  one  of  our  witnesses  in  here  to  see  that 
this  man  testifies  to  the  truth. ' ' 

"Mr.  CHENEY.— I  think  Mr.  Meyers  has  ex- 
plained as  fully  as  I  want  him  to  explain  it;  he  ex- 
plained it,  and  I  am  not  going  to  waste  any  more 
time  on  it  unless  you  insist  on  it;  he  has  explained 
it." 

"The  COURT.— If  the  jury  and  the  Court  cannot 
understand  the  rest  of  the  testimony  any  more  than 
they  understand  that,  we  will  have  to  have  an  inter- 
preter. ' ' 
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''Mr.  ROBERTSON.— I  would  like  to  call  some- 
one to  interpret  with  him  as  we  may  desire  to  show 
that  this  man  Saloum  prepared  the  book." 

"Mr.  CHENEY. — We  are  not  asking  for  an  in- 
terpreter. ' ' 

"The  COURT.— Very  well,  Mr.  Robertson,  call 
your  interpreter." 

(Whereupon  Jake  Saloum  was  called  to  interpret 
for  the  defendant.  And  Louis  Saloum  was  sworn  as 
interpreter.) 

To  which  defendant  excepts  and  exception  al- 
lowed. 

"Mr.  ROBERTSON.— Will  your  Honor  swear 
this  man  also?" 

"The  COURT.— No." 

"Mr.  ROBERTSON.— We  would  like  to  be  in  a 
position  to  contradict  this  man  Louis  Saloum  later 


on." 


To  which  defendant  excepts  and  exception  al- 
lowed. 

"The  COURT. — You  can  put  him  on  the  witness- 
stand  any     [38]     time  you  want  to,  and  if  it  be- 
come necessary  to  take  his  testimony  you  can  have 
him  sworn." 
(Questions  by  Mr.  CHENEY.) 

"Mr.  Saloum,  if  you  can  read  this  writing  here 
in  Assyrian  language  to  the  jury,  do  it — read  it  in 
English." 

"Mr.  ROBERTSON.— Do  I  understand  that  he  is 
going  to  read  the  entries  in  the  book,  or  acting  as  in- 
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terpreter  for  George  Meyers'?" 

*'The  COURT. — I  understood  you  to  say  you 
were  through  on  that  question  with  Mr.  Meyers. ' ' 

*^Mr.  CHENEY.— Yes." 

"The  COURT. — Ask  him  some  other  question, 
then,  and  this  man  will  interpret  it  and  put  the  an- 
swer to  the  jury." 

"Mr.  CHENEY.— Does  the  Court  suggest  that 
we  have  to  use  an  interpreter  for  all  of  his  testi- 
mony ? ' ' 

"The  COURT.— Yes,  proceed." 

"Mr.  CHENEY.— I  will  ask  him  to  read  this,  then, 
as  long  as  he  is  here. ' ' 

"Mr.  ROBERTSON.— If  the  Court  please,  we  ob- 
ject to  Louis  Saloum  acting  as  a  witness ;  he  is  now 
acting  as  interpreter,  and  he  cannot  act  as  transla- 
tor." 

"Mr.  CHENEY, — If  he  can  read  those  entries,  I 
don't  see  why  he  has  to  be  sworn." 

"The  COURT. — Swear  him  to  read  that  cor- 
rectly." 

(Whereupon  said  Louis  Saloum  was  duly  sworn 
to  read  correctly  the  entries  appearing  upon  Plain- 
tiff's Exhibit  "A.") 

To  which  defendant  excepts  and  exception  al- 
lowed. 

"Mr.  ROBERTSON.— If  the  Court  please,  may 
we  have  this  man  follow  the  reading  of  the  book.'* 

"The  COURT.— Certainly,  he  can  follow  it." 

"Mr.  CHENEY.— If  the  Court  please,  I  object  to 
that,  we  have  our  own  witnesses,  and  they  are  going 
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on  to  deny  all  of  this  afterwards."     [39] 

"The  COURT.— Proceed." 

"The  WITNESS  SALOUM.— "I  received  from 
Mike  George  rent  for  board  and  eating  and  board 
and  washing  clothes  on  every  month,  $15.00;  on  No- 
vember 18th,  received  $15.00;  on  December  18th, 
$15.00;  on  January  18th,  $15.00;  on  February  18th, 
1910,  $15.00;  on  March  18th,  $12.50;  $72.50." 

"Q.  The  last  one  in  March  and  the  other  one  be- 
fore that  is  February?" 

"A.  Yes,  because  from  one  month  after  another." 

"Q.  Is  that  right?" 

"A.  I  guess  it  is  right;  that  is  what  they  said 
here." 

"The  COURT. — Are  you  going  to  have  any  more 
figures?" 

"Mr.  CHENEY.— No." 

"The  COURT. — Then,  you  can  leave  the  room 
both  of  you." 

(Whereupon  said  Louis  Saloum  and  Jake  Saloum 
left  the  courtroom.) 

And  thereupon  said  witness  testified  further  as 
f  ollow^s : 

The  first  day  Mike  George  came  here  from  the 
East  I  met  him  at  the  boat  and  he  stayed  at  my 
house.  We  had  two  big  rooms  upstairs,  we  lived  in 
one  and  Mike  lived  in  the  other  for  two  years  and 
two  months.  Mike  ate  with  us  and  my  wife  did  his 
washing  and  took  care  of  his  room. 

And  thereupon  the  following  proceedings  took 
place : 
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"Q.  He  did  eat  with  you?" 

''Mr.  ROBERTSON.— Now,  may  it  please  the 
Court,  I  realize  that  when  we  are  dealing  with  for- 
eigners it  is  difficult  to  ask  questions,  but,  of  course, 
this  man  is  a  ready  and  willing  witness,  and  to  pro- 
pound questions  to  him  that  are  so  leading  and  sug- 
gestive, it  seems  to  me  to  be  improper;  I  object  to 
that  question  and  I  object  to  any  further  examina- 
tion of  that  character."     [40] 

"The  COURT. — Don't  lead  the  witness  any  more 
than  is  absolutely  necessary — don't  lead  him  at  all." 

And  thereupon  said  witness  testified  further  as 
follows  : 

Mike  didn't  pay  me  any  money — every  time  he 
paid  the  money  to  Mrs.  Meyers,  and  she  would  tell 
me  and  I  marked  it  down  each  time.  My  wife  re- 
ceived the  money  that  is  marked  down  in  the  book. 
The  next  year  after  Mike  and  I  started  in  business,  I 
went  to  Seattle  to  buy  goods,  that  was  in  1910.  I  left 
Mike  and  my  wife  and  I  told  him,  ' '  She  is  here,  and 
she  attends  to  the  work";  I  left  Douglas  Island  on 
the  boat  but  before  I  reached  Seattle  I  received  a 
telegram  that  my  house  was  burned  and  my  children, 
and  I  came  back  on  the  same  boat.  After  I  came 
back  from  Seattle  and  the  house  was  burned,  we 
moved  across  the  street  in  a  two-room  house.  We 
used  one  room  to  sleep  in  and  one  to  cook  and  eat  in, 
and  Mike  had  a  little  room  next  to  the  store.  Mike 
had  a  small  heating  stove  in  his  room.  My  wife  and 
I  were  always  good  friends  with  Mike.  I  owned  the 
building  myself — I  did  not  sell  half  to  Mike — and 
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charged  Mike  $15.00  a  month  for  his  share.  I  had 
an  agreement  with  Mike  about  paying  his  share. 
When  we  started  in  to  figure  how  much  stock  I  had 
down  there  he  said,  "I  don't  want  to  stay  for  noth- 
ing, George";  he  said,  "I  don't  want  to  stay  for 
nothing,  I  put  something  in";  I  told  him  all  right, 
$15.00  a  month ;  if  you  think  that  is  too  much  I  will 
charge  you  less.  He  said,  * '  That  is  all  right ;  we  go 
on  $15.00."  I  received  the  rent  for  two  or  three 
months  from  him  but  after  that  the  store  did  not 
pay  very  well,  and  he  had  to  send  some  money  to  his 
children  so  he  took  $100.00,  and  I  took  $100.00  which 
I  used  for  board  and  to  buy  meat  and  stuff  for  the 
house.  I  bought  the  meat  myself  uptown  at  the 
butcher-shop  for  the  house.  Mike  agreed  to  pay 
$15.00  a  month  rent  for  his  share  of  the  store  build- 
ing. Mike  paid  me  $45.00  for  [41]  rent  and 
after  that  I  had  to  wait  as  there  was  no  money  left. 
I  entered  that  in  the  book  at  the  time  he  paid  me.  I 
write  it  in  the  book.  He  sent  four  or  live  hundred 
dollars  to  his  four  children  in  Pawtucket.  His  wife 
was  dead  at  that  time.  I  marked  on  the  second  page 
of  the  book  when  Mike  paid  me  the  $45.00  for  rent. 
I  have  had  this  book  seven  or  eight  years. 

(Whereupon  page  2  was  marked  Plaintiff's  Ex- 
hibit ''B"  for  identification.) 

And  thereupon  said  witness  testified  further  as 
follows : 

The  three  entries  on  page  2  are  $15.00  each.  Mike 
George  had  never  paid  me  only  $45.00  for  rent.  He 
quit  my  store  in  December,  1911.  He  moved  to  an- 
other house,  I  let  have  him  one  month  more  until 
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he  find  another  house,  so  he  moved  to  another  house 
and  fixed  it  up  and  moved.     He  still  owes  me  the 
balance  for  rent. 

On  Cross-examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

Mike  George  and  I  are  cousins.  At  this  time  he 
owes  me  $345.00  for  rent,  and  owes  $317.50  to  my 
wife.  He  owes  me  for  twenty-six  months  at  $15.00 
per  month  and  we  figured  this  up  before  he  left  the 
store.  He  paid  me  $45.00,  and  paid  my  wife  $72.50. 
I  asked  him  lots  of  times  about  this  money  he  owed 
me,  but  we  were  friendly  and  I  said,  ' '  I  will  get  Mr. 
Henson  down  here,"  and  he  took  the  stock  out  of 
my  store,  and  I  take  some  down  here;  we  take  some 
out  of  the  business,  and  we  figure  up  26  months  he 
stayed  at  the  time  he  left  my  store.  I  figured  this 
up  myself,  this  was  before  I  went  to  talk  with  Mr. 
Cheney  and  Mr.  Zeigler  and  Mr.  Cobb.  That  was 
the  first  time  I  went  to  see  Mr.  Cobb.  I  told  Mike 
if  he  didn't  pay  it  I  would  have  to  see  an  attorney. 
This  happened  last  spring.  Since  December  23, 
1909.  ![42]  I  have  paid  Mike  $242.50  on  a  judg- 
ment. I  also  paid  back  $200.00  which  I  borrowed 
from  him  last  winter.  I  told  him  lots  of  times  about 
the  money  he  owed  me  but  he  didn't  settle  it.  Mike 
had  $242.50  after  we  dissolved  partnership,  on  De- 
cember 21,  1911,  with  board  and  house  rent  besides ; 
we  have  Louis  Saloum  here  and  he  fixed  the  books 
between  me  and  Mike,  and  Mike  he  got  the  book  in 
the  house,  and  I  didn't  say  anything  about  rent,  or 
anything  about  work  in  the  house;  at  that  time  it 
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was  settled  between  the  business.  We  thought  after 
while  he  would  get  fixed  in  his  store.  While  my 
wife  had  gone  down  to  Seattle,  Mike  asked  me  for 
the  $242.50  and  he  attached  my  store  for  that 
amount.  I  don't  remember  of  telling  any  one  that 
Mike  owed  me  $345.00.  I  had  to  pay  the  $242.50 
because  he  closed  my  store  up.  We  dissolved  part- 
nership on  December  21,  1911,  and  at  that  time 
Mike  owed  me  $345.00.  Mike  said  he  had  to  move, 
and  Louis  Saloum  was  fixing  the  books,  and  he  was 
looking  at  the  time,  and  fixing  the  stove.  On  De- 
cember 21,  1911,  all  bills  and  accounts  and  all  dif- 
ferences were  settled  between  Mike  and  myself,  and 
were  all  paid,  but  the  money  was  not  settled.  I  have 
money  still  coming  to  me  for  rent,  board  and  work ; 
he  had  $242.50  coming  to  him  for  this  business. 

(Whereupon  Defendant's  Exhibit  No.  1  was 
marked  for  identification.) 

Whereupon  the  following  question  was  pro- 
pounded : 

"Q.  Now,  Mr.  Meyers,  I  want  you  to  think  closely, 
because  I  am  not  trying  to  take  advantage  of  you, 
but  I  want  you  to  tell  if  these  were  not  all  paid  up, 
why  was  it  that  on  December  22,  1912,  you  signed 
this  before  Newark  L.  Burton,  a  Notary  Public,  this 
paper,  wherein  you  state,  'That  on  or  about  the  21st 
day  of  December,  1911,  the  partnership  which  had 
theretofore  existed  between  the  plaintiff  and  defend- 
ant and  which  said  partnership  was  designated  and 
[43]  known  under  the  firm  name  and  style  of 
George  Meyers  &  Company  was  by  said  plaintiff  and 
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defendant  herein  mutually  dissolved  and  at  the  time 
of  such  dissolution,  all  the  bills,  accounts,  choses  in 
action,  and  any  and  all  differences  between  defend- 
ant and  plaintiff  were  taken  into  consideration  and 
fully  settled' — ^why  did  you  sign  such  a  paper  if  they 
were  not  fully  settled?" 

And  thereupon  the  witness  testified  as  follows:  I 
signed  this  paper  but  it  don't  say  anything  about 
the  rent  or  board  or  housework.  The  cabin  that  I 
had  my  store  in  at  Douglas,  I  bought  from  an  Indian 
woman.  First  I  bought  the  house,  there  was  only 
one  board  all  around,  and  only  one  window^  and  just 
a  small  door.  I  bought  the  house  for  $265.00.  I 
wrote  to  Mike  to  come  to  Alaska  and  go  in  partner- 
ship with  me  in  the  store. 

And  thereupon  the  following  proceedings  took 
place: 

"Q.  (By  Mr.  ROBERTSON.)  At  the  time  he 
went  into  partnership  with  you,  George,  he  had  ad- 
vanced quite  a  bit  of  money  on  goods  back  in  the 
east? 

"A.  We  both  had  some;  I  had  some  and  he  had 
some. 

*'Q.  Then  it  isn't  true  that  Mike  didn't  have  any 
money  when  he  went  into  partnership  with  you  is  it  f 

*'A.  He  had  $417.00. 

"Q.  $417.00? 

''Mr.  CHENEY.— That,  it  seems  to  me,  is  all  im- 
material in  this  case. 

"The  COURT. — It  is  not  cross-examination — ob- 
jection sustained. 
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To  which  defendant  excepts  and  exception  al- 
lowed. 

And  thereupon  said  witness  testified  further  as 
follows:  I  made  the  book  up  when  Mike  first  came 
in  my  store.  That  is  my  writing  in  the  book  (refer- 
ring to  Plaintiff's  Exhibits  ''A"  and  "B.") 

And  thereupon  the  following  proceedings  took 
place : 

'*Q.  (By  Mr.  ROBERTSON.)  Just  read  what 
that  writing  says  (referring  to  Plaintiff's  Exhibit 

**A.  I  cannot.     [44] 

*'Q.  Do  the  best  you  can,  Oeorge. 

"A.  Read  it  in  English? 

*'Q.  Yes,  I  cannot  understand  Assyrian. 

"A.  We  agree — 

"Mr.  CHENEY.— I  object  to  that  for  the  reason 
that  when  I  was  trying  to  get  him  to  read  it  the 
Court  said  he  would  [441/2]  have  to  have  an  in- 
terpreter. ' ' 

"Mr.  ROBERTSON.— He  never  read  that  page." 

"The  COURT. — The  w^hole  thing  is  incompetent, 
irrelevant  and  immaterial  at  this  time,  because  all 
that  he  has  done  is  simply  that  this  man  has  iden- 
tified that  page;  he  simply  says  that  is  his  writing." 
To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

I  marked  those  items  when  Mike  first  came  in 
1909,  but  not  all  at  one  time.     I  marked  each  month 
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as  it  was  due,  whenever  my  wife  call  me  and  say  that 
he  gave  me  $15.00  and  I  marked  it  down.  Louis 
Saloum  was  not  present  at  that  time,  as  he  was  in 
Seattle.  He  never  worked  for  me,  but  worked  for 
Mike.  When  I  bought  the  house  from  the  Indian 
woman  there  were  no  rooms  upstairs  at  all,  but  I 
had  it  fixed  up  into  rooms  and  it  cost  me  $300.00. 
There  were  two  rooms  up  stairs.  The  kitchen  is  a 
great  big  room  and  Mike  slept  there  until  the  house 
burned,  which  was  in  March,  1910.  I  made  two 
trips  down  to  Seattle,  one  before  the  fire  and  I  re- 
ceived a  telegram  the  house  had  burned  so  I  came 
back  on  the  same  boat,  then  after  that  I  made  an- 
other trip  down.  After  the  house  burned  my  wife 
and  I  moved  across  the  street  in  the  house  which  we 
boughU  from  Mike  O'Connor.  Mike  slept  in  the 
room  off  the  store  until  we  dissolved  partnership. 
I  didn't  fix  up  the  upstairs  of  the  store  again. 

And  thereupon  the  following  proceedings  took 
place: 

"Q.  When  did  you  buy  the  cabin  from  Mike 
O'Connor,  you  and  Mike  George,  when  did  you  buy 
the  cabin  from  Mike  0 'Connor  T'     [45] 

"Mr.  CHENEY. — I  object  to  any  testimony  in 
regard  to  this  cabin  that  was  bought  from  Mike 
O'Connor,  because  we  are  suing  for  one-half  the 
rental  value  of  that  store,  which  he  says  was  $30.00 
a  month,  and  Mike  was  to  pay  $15.00  a  month,  be- 
cause George  Meyers  owned  the  store;  the  witness 
has  testified  that  all  he  is  charging  for  is  the  store,, 
and  any  testimony  in  regard  to  the  cabin  is  imma- 
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terial  on  that  score,  and  it  cannot  be  material  on 
Mrs.  Meyers  having  done  his  washing  or  things  of 
that  kind;  it  don't  make  any  difference  if  he  slept 
in  the  addition  or  where  he  lived — if  she  did  the 
work,  she  is  entitled  to  the  money." 

"The  COURT. — He  isn't  suing  for  a  reasonable 
value  of  the  store,  he  is  suing  for  an  agreed  sum, 
which  was  to  be  $30.00  a  month,  and  his  share  of  it 
was  to  be  $15.00.     Objection  sustained." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 
.  And  thereupon  said  witness  testified  further  as 
follows : 

Since  December  21, 1911, 1  have  paid  Mike  George 
$242.50,  also  $200.00  which  I  borrowed  from  him. 

On  Redirect  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

About  a  year  after  the  dissolution  Mike  George 
sued  me  for  $242.50  and  I  paid  it,  as  I  did  not  want 
my  store  closed  up  by  the  attachment.  This  $200.00 
was  a  different  amount.  At  the  time  I  got  the 
$200.00  from  him  I  told  him  about  the  rent;  ''That 
is  all  right,"  he  said.  My  wife  was  sick  and  wanted 
to  go  below,  but  I  told  her  she  could  not  go,  because 
we  were  short  of  money,  and  she  said,  "I  will  have 
to  borrow  a  little  money,  because  I  am  short  of 
money  myself."  Mike  was  friendly  with  us,  and 
sometimes  ate  with  us,  and  so  I  borrowed  [46]' 
the  $200.00  from  him.  I  am  not  charging  Mike  for 
where  he  stayed,  but  for  half  of  the  rent  of  the  store 
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where  the  goods    were    and  where   we    made    the 
money.    It  was  a  large  building  I  bought  from  the 
Indian  woman,  a  story  and  a  half  house. 

And  thereupon  the  following  proceedings  took 
place  in  said  testimony : 

"Q.  Now,  when  you  went  up  there  to  Henson  at 
Douglas  and  settled  about  the  property,  was  there 
any  papers  made  out?" 

"A.  Yes,  sir,  we  had  a  paper." 

"Mr.  ROBERTSON.— I  object  to  that  as  not 
proper  redirect  examination." 

"The  COURT.— Objection  is  overruled." 

To  which  defendant  excepts,  and  an   excep- 
tion was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

This  is  the  paper  Mr.  Henson  drew  up  for  Mike 
and  I  at  the  time  we  dissolved  partnership,  at  the 
time  Louis  Saloum  fixed  the  book.  There  were  two 
rooms  upstairs  and  Mike  slept  up  there  until  the 
fire.    After  the  fire  Mike  slept  downstairs.     [47] 

Testimony  of  Louis  Saloum,  for  Plaintiff. 
Whereupon  plaintiff,  in  further  proof  of  her  case, 
called  the  witness,  Louis  Saloum,  who,  first   being 
duly  sworn,  testified  as  follows: 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

My  name  is  Louis  Saloum.  I  have  lived  in  Doug- 
las about  five  years.  I  came  up  here  in  May,  1910. 
Mike  George  and  George  Meyers  were  in  partner- 
ship when  I  came  up  here. 
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And  thereupon  the  following  proceedings  took 
place: 

"Q.  There  has  been  something  said  here  in  regard 
to  the  store  that  George  had  there  that  he  and  Mike 
were  doing  business  in — I  will  just  ask  you  to  state 
the  approximate  size  of  that  building  to  the  jury,  if 
you  know." 

"Mr.  ROBERTSON.— If  the  Court  please,  we 
think  that  is  immaterial." 

"The  COURT. — It  may  be  preliminary;  I  don't 
see  the  materiality  of  it  now,  but  it  cannot  hurt  you 
one  way  or  the  other — objection  overruled." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

It  was  a  good-sized  building,  about  half  the  size 
of  the  courtroom.  They  had  a  large  stock  of  goods 
in  there.  Mike  was  staying  there  with  Oeorge  at 
that  time  and  he  stayed  there  until  the  time  they 
dissolved  partnership.  I  remember  the  settlement 
they  had  in  the  store  in  December,  1911, — I  was 
present — that  was  the  time  they  dissolved  partner- 
ship. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Now,  state  to  the  jury,  what,  if  anything,  was 
said  between  the  parties,  between  George  and  Mike, 
at  that  time  regarding  the  account  of  rent."     [48] 

"A.  Rent  of  what r' 

"Q.  For  the  store — that  is,  Mike's  part   of  the 
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rent  for  the  store?" 

"A.  Well,  you  see  when  they  settled  the  partner- 
ship they  only  settled  the  goods." 

"Mr.  ROBERTSON.— I  object  to  that  as  not  re- 
sponsive— he  is  beginning  to  relate  the  circum- 
stances." 

"The  COURT. — He  hasn't  gotten  far  enough  to 
tell  whether  it  is  responsive  or  not — just  tell  what 
was  said." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 
"Q.  What  do  you  want  me  to  say  then?" 
"The  OOURT.— Just  state  what  was  said  there 
between  Mike  George  and  George  Meyers." 

"A.  At  the  time  they  settled — of  course,  I  started 
to  tell  you  and  you  cut  me  off." 

"Q.  (By  Mr.  CHENEY.)  All  right,  what  did 
they  do — what  was  it  they  said?" 

"Mr.  ROBERTSON.— We  object  to  that,  what 
they  did  in  the  way  of  a  settlement — what  they  said, 
we  have  no  objection  to." 

"The  COURT.— What  they  did  and  what  they 
said  are  both  competent,  if  he  knows." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 
"A.  They  said  some  rent  for  Meyers  and    some 
work  for  Mrs.  Meyers;  they  didn't  settle  everything 
there,  they  settled  the  goods  and  part  of  the  prop- 
erty. ' ' 

"Judge  GUNNISON.— I  object  to  that  as  not  re- 
sponsive and  we  move  to  strike  it." 
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"The  COURT.— What  was  said  about  the  rent 
and  the  board,  and  who  said  if?" 

To  which  defendant   excepts,  and  an  excep- 
tion was  allowed.     [49] 

''A.  They  said  they  settle  that  afterwards." 

''The  COURT.— Who  said  thatf 

''A.  Both  of  them." 

And  thereupon  said  witness  testified  further  as 
follows: 

When  they  had  finished,  there  was  due  to  Mike 
George  $242.50'  for  goods,  and  George  had  left  to  him 
$15.00  a  month  rent,  and  work  and  board  for  Mrs. 
Meyers,  $15.00  a  month.  Mike  and  George  talked 
this  over  and  agreed  to  settle  this  afterwards,  as 
they  both  expected  to  start  a  store  and  they  didn't 
have  much  money.  They  agreed  that  Mike  owed 
rent  for  two  years  and  two  months  at  $15.00  a 
month,  and  that  George  owed  Mike  $242.50. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  (By  Mr.  CHENEY.)  The  question  I  asked 
you  now  was,  Louis,  what  they  did  in  regard  to  the 
property." 

''Judge  GUNNISON.— We  object  to  what  they 
did;  what  was  said  with  reference  to  it,  we  have  no 
objection  to." 

"The  COURT.— And  what  they  did  with  refer- 
ence to  it  is  equally  competent,  if  he  knows." 

To  which  defendant  excepts,   and  an   excep- 
tion was  allowed. 
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And  thereupon  said  witness  testified  further  as 

follows : 

I  was  a  friend  of  both  parties  and  we  talked  it 
over  altogether,  and  I  made  the  figures  for  them. 
They  had  a  large  amount  of  goods  in  the  store,  thir- 
teen or  fourteen  hundred  dollars  worth  and  they 
had  property  outside  and  alongside  the  store  build- 
ing but  not  the  store  building.  When  they  settled 
I  figured  everything  for  the;  I  figured  that,  and 
Mike  and  George  agreed  all  about  the  goods  and  the 
part  of  the  property  that  belonged  to  the  store, 
alongside  of  the  store;  so  it  was  agreed  to  that,  and 
there  was  left  $242.50  to  Mike;  that  has  nothing  to 
do  with  the  property  on  the  other  side,  never  [50] 
mentioned  that;  they  never  said  anything  about 
that,  they  said  to  leave  that  until  afterwards.  They 
owned  some  property  between  them,  that  they 
bought  in  partnership,  but  they  only  settled  about 
the  store  and  goods.  I  was  there  all  of  the  time 
until  the  whole  transaction  was  finished,  and  Mr. 
George  he  moved  two  blocks  up  toward  Treadwell, 
and  Mike  George  moved  his  stock  from  the  store  to 
the  beach  and  started  a  store  of  his  own.  They 
agreed  to  pay  the  rent  Mike  owed  George. 

On  Cross-examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  Louis  Saloum.  I  married  George 
Meyer's  sister,  and  Mike  George's  mother  is  a  sis- 
ter to  my  grandmother.  I  have  a  lawsuit  against 
Mike  now  pending,  it  hasn't  been  tried.  I  came  to 
Douglas  in  May,  1910,  and  don't  know  what  hap- 
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pened  before  that  time.  At  the  time  they  had  the 
settlement  Mike  said  he  would  pay  $15.00  a  month 
rent,  but  I  never  heard  anything  about  $20.00  a 
month.  I  remember  being  a  witness  one  time  in  the 
Commissioner's  Court  for  Mike  George.  I  do  not 
remember  saying  at  that  time  that  Mike  George  had 
an  agreement  to  pay  George  Meyers  $345.00,  but 
nobody  asked  me  about  that.  George  Meyers 
didn't  pay  Mike  George  the  $242.50  until  about  a 
year  after.  I  didn't  say  anything  about  the  $345.00 
to  anyone.  At  that  time  I  testified  that  all  that  was 
owing  between  these  parties  was  that  George  Mey- 
ers owed  Mike  George  $242.50.  They  had  the  set- 
tlement in  December,  1911,  and  Mike  said  he  would 
settle  for  the  board  afterwards.  He  said,  ''Because 
we  have  got  the  property  between  us,"  and  Mr. 
George  said  to  Meyers,  "You  owe  me  $242.50,"  and 
he  said,  "Because  I  got  no  money  to  pay  you  and 
you  got  no  money  to  pay  me,  we  leave  that  matter 
go  until  afterwards."  George  said,  "All  right,  we 
will  fix  it  after";  they  then  went  to  Henson  and 
made  up  an  agreement  and  Mike  bought  the  goods 
and  Meyers  bought  the  property.  I  don't  remem- 
ber ever  hearing  George  Meyers  say  to  Mike  George, 
"Well,  George,  you  have  [51]  done  a  lot  of  work 
on  this  store,  and  I  am  going  to  allow  you  $250.00  for 
your  services  on  the  store." 

And  thereupon  the  following   proceedings    took 
place: 

"Q.  Well,  Louis,  if  George  Meyers  said  at  that 
time  he  agreed  to  give  Mike  $250.00  on  account  of 
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Mike's  services  for  helping  build  up  this  store  and 
make  it  into  this  large  building  you  are  talking 
about,  if  George  Meyers  said  that,  then  you  didn't 
hear  all  the  conversation?" 

"A.  Yes,  if  George  Meyers  said  that." 

'*Q.  You  didn't  hear  him  say  that?" 

*'A.  No." 

'*Q.  Then,  if  he  did  say  it  you  didn't  hear  all  the 
conversation  ? ' ' 

"A.  I  didn't  hear  him  say  that;  I  don't  know 
whether  he  did  say  it  or  not." 

*'Q.  Then,  if  he  did  say  it  you  didn't  hear  all  of 
the  conversation?" 

''A.  I  didn't  hear  him  say  it." 

"Mr.  CHENEY.— That  is  a  matter  of  argument." 

"The  COURT.— Yes." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

I  was  in  Seattle  at  the  time  the  store  burned,  and 
when  I  came  to  Douglas  the  Meyers'  lived  across  the 
street  in  the  O'Connor  house  in  the  house  that 
George  Meyers  and  Mike  George  bought  from 
0  'Connor. 

Redirect  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

Mike  sued  me  for  work  I  did  for  him.  In  inter- 
preted for  him  and  spent  a  great  deal  of  time  going 
over  to  court.  [52]  I  was  a  witness  in  the  case 
that  Mr.  Robertson  questioned  me  about,  and  I  an- 
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swered  the  questions  Mike  Greorge's  lawyer  asked 
me  in  that  case.  He  asked  me  in  regard  to  the 
$242.50,  but  said  nothing  about  the  $345.00.  Mike 
and  George  had  been  talking  these  matters  over  for 
about  two  weeks.  George  Meyers  owned  the  build- 
ing. They  had  decided  on  the  $15.00  a  month  rent 
before  I  came  here,  each  to  pay  $15.00  a  month,  and 
Mike  said,  ''You  have  got  no  money,  and  I  have  got 
no  money,  and  we  will  settle  that  afterwards." 

Thereupon  the  following  proceedings  took  place 
in  said  testimony: 

"Q.  Now,  what  I  want  to  get  at,  what  do  you 
mean  by  the  word  settling — do  you  mean  they  pay 
afterwards;  was  there  anything  more  said  about 
them  settling — 

"Mr.  ROBERTSON.— I  object  to  his  leading  the 
witness." 

"The  COURT. — Objection  overruled,  answer  the 
question." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

"Q.  About  the  rent,  I  am  speaking  of." 

"A.  They  said  they  would  pay  it  afterwards — set- 
tle it  afterwards — fix  it  afterwards." 

"Q.  You  say  they  would  pay  it  afterwards,  is  that 
what  you  mean?" 

"A.  That  is  what  they  mean;  they  would  settle, 
fix  it  up  afterwards." 

And  thereupon  said  witness  testified  further  as 
follows : 
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Recross-examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

Meyers  owned  the  store  and  so  did  not  have  to  pay 
the  $15.00,  but  he  wanted  to  get  the    $15.00   from 

Mike 

And  thereupon  the  following  proceedings  took 
place :     [53] 

''Q.  Louis,  in  that  case  you  were  talking  about  a 
moment  ago  in  the  Commissioner's  Court,  wasn't 
George  Meyers  asked  whether  or  not  Mike  George 
owed  him  any  money '? " 

"Mr.  CHENEY.— I  object  to  that  asking  what 
Meyers  asked — that  is  not  competent." 

''The  COURT.— Objection  sustained." 

To  which   defendant   excepts,  and  an  excep- 
tion was  allowed. 

Whereupon  plaintiff  rested  her  case  in  chief. 
[54] 

Defendant's  Case. 

Testimony  of  Mike  G-eorge,  in  His  Own  Behalf. 

Whereupon  defendant,  in  proof  of  his  case,  pro- 
duced the  witness,  MIKE  GEORGE,  the  defendant, 
who,  first  being  duly  sworn,  testified  as  follows : 

On  Direct  Examination. 
(Questions  propounded  by  Mr.  ROBERTSON.) 

My  name  is  Michael  George.  I  am  a  cousin  to 
George  Meyers.  I  have  been  living  in  Douglas 
over  six  years  now  and  I  have  a  store  there.  I 
have  been  engaged  in  the  merchandise  business 
since  I  have  been  here.     I  used  to  live  in  Pawtucket, 
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Rhode  Island,  and  George  Meyers  came  over  from 
the  old  country  and  told  me  he  was  my  cousin. 
I  used  to  run  a  store  down  there,  and  I  loaned 
George  Meyers  $500.00,  and  he  stayed  two  or  three 
months  with  me  there,  and  eat  and  sleep  there  for 
nothing.  He  wanted  me  to  go  to  Alaska,  but  I  told 
him  to  go  first  and  I  said,  "I  come  after  you,"  and 
he  came  here  with  his  wife  and  Mary  Anderson 
and  he  only  had  $500.00  which  I  loaned  him.  Every 
week  he  wrote  for  me  to  come,  and  so  I  came  and 
went  into  business  with  Meyers.  At  that  time  they 
lived  in  the  house  they  bought  from  the  Indian 
woman,  and  I  lived  upstairs.  It  was  a  very  small 
shack,  the  store  downstairs  and  two  rooms  up- 
stairs, and  I  slept  in  the  kitchen  until  it  got  too 
cold  then  I  moved  into  the  room  with  the  Meyers 
and  we  put  up  a  partition  between  the  beds.  Meyers 
had  three  children,  one  about  three  or  four  months, 
one  about  four  or  five  and  one  about  three.  I 
slept  in  the  kitchen  three  nights  and  then  slept  in 
the  Meyers'  room  about  three  months,  and  then 
moved  down  in  the  store  and  slept  on  a  mattress, 
which  I  bought  from  an  Indian  woman,  for  about 
$10.00.  I  put  the  mattress  on  the  counter  at  night, 
and  in  the  daytime  I  put  it  under  the  counter,  and 
I  put  a  sheet  up  to  the  window.  [55]  At  the  time 
I  slept  upstairs  with  the  Meyers',  I  made  a  bed 
out  of  some  boards  and  put  the  mattress  on  it,  but 
I  could  not  sleep  there.  I  took  care  of  this  bed 
myself.  Mrs.  Meyers  didn't  take  care  of  it,  and 
I  had  no  sheets,  just  a  blanket  and  a  quilt  on  top. 
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Mrs.  Meyers  did  my  washing  for  three  months  but 
I  was  not  satisfied  with  it  as  she  got  children,  and 
altogether  live  in  room,  so  I  gave  it  to  someone 
else  after  that  time.  After  I  moved  down  in  the 
store,  I  did  my  own  cooking  and  eat  in  the  store — 
Mrs.  Meyers  didn't  do  any  cooking  for  me  after 
I  moved  downstairs.  I  slept  on  the  counter  for 
three  or  four  months,  and  then  Meyers  and  I  bought 
the  O'Connor  cabin  with  partnership  money. 
About  1910  we  connected  this  cabin  with  the  store 
and  cut  a  door  through  and  I  slept  in  this  room. 
I  had  a  cooking  stove,  a  bed  and  a  few  dishes,  and 
I  took  care  of  the  room  myself.  I  usually  did  my 
own  cooking  but  sometimes  when  I  was  busy  George 
Meyers  did  it  for  me.  Mrs.  Meyers  did  not  do  any 
cooking  for  me  as  I  could  not  eat  the  things  she 
cooked.  Mary  Martin  and  Sarah  Johnson  did  my 
washing  for  me  at  this  time.  George  Meyers  and  I 
had  a  store  for  about  two  years  or  a  little  more,  we 
had.  groceries  and  dry  goods. 

And  thereupon  the  following  proceedings  took 
place : 

''Q.  What  kind  of  a  store  was  it?" 

"A.  It  was  small,  you  know." 

"Q.  Was  it  as  big  as  the  store  George  Meyers  has 
got  there  now?"        "A.  No,  just  the  side." 

"Q.  Just  part  of  it?" 

"A.  Yes,  just  part  of  it;  and  I  built  part  of  that 
myself,  and  fixed  it  up ;  I  cannot  stand  it ;  I  put  new 
ship  lap  on,  and  then  we  start  about  two  feet  down 
and  it  was     [56]     cold  weather,  and  I  went  to  the 
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saw-mill  and  got  flooring  and  got  2x8  and  put  them 
down,  and  fixed  the  shelf  and  spent  more  than  what 
the  house  was  worth  then  and  fixed  it  up;  yes,  sir.'^ 

''Mr.  CHENEiY.— I  object  to  that  as  immaterial." 

"The  COURT.— Objection  sustained." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

I  never  made  any  arrangement  with  George 
Meyers  about  the  rent  at  any  time,  and  never  heard 
about  it  until  10  months  ago.  He  never  asked 
me  for  money  for  rent  and  I  didn  't  owe  him  $345.00, 
but  he  owed  me  mone}^  I  never  said  to  George 
Meyers;  "I  haven't  got  the  money  to  pay  the  rent, 
but  I  will  pay  it  later  on."  I  had  money  all  the 
time.  The  arrangement  we  had,  I  take  the  stock — 
you  know  w-e  make  w^hole  business  how  much  a 
month,  and  how  much  stock  w^e  got,  and  the  prop- 
erty, the  property  across  the  street — how  much 
that  was  and  how  much  stock  we  got,  how  much 
owing,  so  we  divided  all  the  business  and  I  got 
$242.50  left  that  George  owed  me.  There  was  no 
balance  struck  between  $343.00  and  $242.00.  George 
Meyers  has  borrowed  monej^  from  me  since  that 
time  and  paid  it  back,  and  he  never  said  anything 
that  I  owed  him  $345.00  or  any  other  amount.  The 
first  time  that  I  heard  that  Mrs.  Meyers  claimed 
I  ow-ed  her  money,  w^as  about  seven  or  eight  months 
ago.  At  that  time  Mr.  Zeigler  brought  a  paper 
over  to  the  store  and  said  I  owed  $650.00.     Since 
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December  21,  1911,  Mrs.  Meyers  has  borrowed 
$30.00  from  me.  She  said,  "Mike,  I  am  short  for 
bill  I  want  to  pay,  lend  me  $30.00,"  but  she  paid 
that  back.  At  the  time  she  wanted  to  go  below  in 
the  summer  of  1912,  she  borrowed  $50.00  from 
me.  [57]  I  met  her  on  the  city  wharf,  and  she 
told  me,  *' George,  I  ain't  got  but  five  cents."  While 
she  was  there  she  asked  me  for  the  money.  She 
never  paid  this  back.  Sometime  near  January 
20th  I  loaned  her  $150.00.  She  came  in  my  store, 
and  George  Maloof  and  she  and  I  were  there,  and 
she  said,  "Don't  let  anybody  know  I  need  that 
$150.00;  let  me  have  it  and  help  me  out,"  so  I 
gave  it  to  her  in  gold.  iShe  never  paid  this  back. 
Two  or  three  days  after  I  let  her  have  the  $150.00 
she  came  in  the  store  again  and  I  let  her  have 
$175.00,  at  this  time  George  Maloof  and  Fanny, 
the  Indian  woman,  and  Mrs.  Meyers  and  myself 
were  there.  Mrs.  Meyers  has  never  paid  this  back 
and  she  said,  "Now,  we  will  fix  you."  She  never 
said  anything  to  me  at  this  time  about  owing  her 
for  housekeeping,  etc.  I  never  saw  that  book 
(referring  to  Plaintiff's  Exhibit  "A"  and  "B") 
before  it  came  up  in  this  case  and  I  never  saw 
George  Meyers  or  Louis  Saloum  or  Mrs.  Meyers 
make  any  of  those  entries.  I  never  at  any  time 
agreed  to  pay  Mrs.  Meyers  for  anything  she  did  for 
me,  or  I  never  agreed  to  pay  George  any  rent,  or 
to  pay  Mrs.  Meyers  any  money  for  any  alleged  ser- 
vices, and  I  never  paid  them  $45.00  and  $72.00. 
On  December  21,  1911,  Meyers  owed  me  the  $242.50 
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and  also  $250.00'  for  the  property  across  the  street, 

as  we  had  sold  it  for  $500.00  and  he  kept  $258.00, 

and  sued  me  for  the  property  and  took  my  interest, 

$250.00. 

On  Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

Mrs.  Meyers  only  did  my  washing  and  took  care 
of  my  room  for  three  months,  after  that  I  moved 
downstairs  and  slept  on  the  counter,  and  as  soon  as 
we  connected  the  two  buildings,  I  slept  in  the  room 
and  took  care  of  it  myself.  I  was  sleeping  in  that 
room  before  the  fire,  and  when  George  [58] 
Meyers  w^ent  below  we  w^ere  cooking  and  eating 
together  in  my  room.  I  only  lived  upstairs  about 
three  months  and  after  that  I  lived  downstairs. 
We  have  no  deed  for  the  property  but  have  a 
receipt  for  $250.00,  that  is  the  cabin  next  to  the 
store,  but  we  have  a  deed  for  the  property  across 
the  street.  We  got  this  in  July,  1910.  At  the  time 
of  the  fire  the  receipt  and  all  the  papers  got  wet. 
There  was  about  a  foot  of  water  downstairs,  and  it 
cost  something  to  fix  up  the  store  again.  After 
we  fixed  up  the  store  building  it  was  about  30x40, 
and  I  got  800  feet  of  fiooring  for  it.  The  little  cabin 
was  about  10  feet.  I  never  heard  anything  about 
my  owing  this  money  for  the  rent  and  board  until 
Mr.  Zeigler  came  over  there,  and  the  time  I  was  in 
the  office  and  you  said,  "I  am  going  to  sue  you, 
Mike,"  and  I  said,  "What  for?"  and  you  said, 
**For  the  amount  of  the  rent — for  the  board  and  fEe 
rent."    At  that  time  George  said  to  me  no  rent  at 
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all  because  we  were  going  to  fix  the  house — the 
house,  we  were  going  to  fix  it  all  up,  and  it  be  all 
right,  just  the  same.  I  sued  George  Meyers  and 
Louis  down  in  the  Commissioner's  Court.  At  that 
time  he  owed  me  $242.00  I  later  brought  suit  for 
$571.00  for  the  property. 

Whereupon  Court  took  a  recess  until  1:30  P.  M., 
at  which  time  said  witness  testified  further  as  fol- 
lows: 

I  signed  the  complaint  in  the  Commissioner's 
Office,  dated  August  7,  1912,  G.  C.  Winn,  Commis- 
sioner. I  slept  upstairs  in  Mrs.  Meyers'  room  for 
three  or  four  months  and  she  cooked  for  me  and 
everything,  and  then  I  moved  downstairs  and  slept 
on  the  counter  for  three  or  four  months,  and  then 
we  bought  the  O'Connor  cabin  and  I  moved  into  it 
as  soon  as  it  was  fixed  up.  I  went  into  partner- 
ship with  George  about  the  18th  of  October,  1909. 
[59]  I  think  the  fire  occurred  the  first  part  of 
1910,  but  I  did  not  have  it  marked  down,  I  cannot 
read  or  write  the  English  language,  but  know  my 
own  language.  At  the  time  of  the  fire  George 
Meyers  had  gone  to  Seattle  and  Mrs.  Meyers  was  up- 
stairs and  I  was  downstairs.  I  don't  remember 
wdiether  the  fire  occurred  in  1909  or  1910. 

And  thereupon  the  following  proceedings  took 
place  in  said  testimony. 

"Q.  And  at  the  time  of  that  fire  there  were  two  of 
her  cMdren  burned  up?"        "A.  Yes,  sir." 

'^Mr.  ROBERTSON.— We  object  to  that  as  im- 
material. ' ' 
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"Q.  And  that  didn't  make  any  impression  on 
your  mind  so  you  can  tell  this  jury  when  that  hap- 
pened— those  two  children,  and  lots  of  the  goods 
that  were  in  the  building  lost,  and  still  you  don't 
remember  when  that  fire  occured?" 

**Mr.  ROBERTSON.— We  object  to  that  as  argu- 
mentative. ' ' 

''The  COURT. — It  is  cross-examination." 

To  which  defendant  excepts,  and  an  exception 
w^as  allowed. 

And  thereupon  said  witness  testified  further  as  fol- 
lows: 

The  fire  took  place  sometime  between  the  last  of 
1909  and  1910,  but  don't  remember  the  exact  day 
of  the  month.  There  was  lots  of  excitement  when 
the  children  were  burned.  The  steps  were  broken 
and  so  the  children  were  burned.  I  have  been  in 
the  mercantile  business  about  twenty-four  or  five 
years  and  I  have  quite  a  large  store  at  Douglas. 
I  have  a  pretty  good  memory  concerning  business 
matters,  and  if  I  don't  remember  the  trade,  I  know 
them  when  I  see  them.  I  loaned  Mrs.  Meyers  $50.00 
about  July  15,  1912,  and  I  loaned  her  $150.00  in 
January,  1915,  I  never  marked  it  down  because  I 
trust  her,  because  she  is  a  [60]  good  woman,  and 
I  want  to  help  her  out;  you  know  T  know  she  is 
short  of  money,  and  that  is  why  she  was  coming  to 
me.  Three  or  four  days  after  I  loaned  Mrs. 
Meyers  the  $150.00,  I  loaned  her  $175.00,  in  all 
$375.00,  without  a  note  or  anything,  as  neither  she 
nor  I  can  write.     At  one  time  I  loaned  her  $30.00 
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and  she  brought  that  back.  I  gave  George  Meyers 
a  check  for  $200.00  and  he  gave  me  a  note,  and  I 
put  the  note  in  Behrends  Bank  and  they  paid  it 
back.  Mrs.  Meyers  was  there  at  the  time.  George 
came  to  me  and  said,  "I  need  that  money  pretty 
bad;  I  want  to  send  my  wife  away,"  that  is  what 
he  told  me.  She  come  with  her  husband.  I  said, 
"Come,  we  go  to  Hubbard's  and  make  note  down 
there."  She  was  there  and  her  husband,  I  don't 
know  who  got  the  money;  I  make  the  check  to 
George.  George  came  to  me  and  said,  "Please  let 
me  have  $500.00  and  go  to  Hubbard  and  make  note ' ' ; 
I  say,  ' '  George,  I  cannot  do  it " ;  but  he  needed  the 
money  so  we  went  to  Hubbards  and  I  gave  him  a 
check  for  $200.00  and  Hubbard  made  the  note. 

And  thereupon  the  following  proceedings  took 
place : 

"Q'.  You  know  who  cashed  the  check  that  you 
gave  for  $200.00?"        "A.  I  don't  know." 

"Judge  GUN'NISON. — I  object  to  that  as  incom- 
petent, irrelevant  and  immaterial;  it  doesn't  mat- 
ter who  cashed  the  check;  if  he  gave  it  to  George 
Meyers  that  is  all  there  is  in  the  case." 

"The  COURT. — The  mere  fact  of  who  cashed  the 
check  is  not  material — the  question  as  to  who  got 
the  money  might  be." 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

"Q.  Don't  you  know  that  Mrs.  Meyers  cashed  that 
check     [61]     and  got  the  money?" 

"A.  I  gave  the  check  to  George." 
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''Judge  GUNNISON.— We  concede  it  might  be 
material  as  to  who  got  the  money  from  this  man,  but 
who  got  the  money  from  the  check,  it  seems  to  me, 
wouldn't  be  material." 

''The  COURT. — If  it  is  immaterial  it  cannot  pos- 
sibly hurt  you —  if  it  is  material  it  is  admissable ;  if 
it  is  immaterial  it  cannot  hurt  you." 

' '  Judge  GUNNISON.— Exception. ' ' 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

"Q.  Don't  you  know  and  didn't  you  know  at  the 
time  that  you  gave  that  check  for  the  $200.00,  that 
Mrs.  Meyers  was  the  one  that  went  to  the  bank  and 
got  the  money  on  the  check  ? ' ' 

"Mr.  EOBERTSON.— That  is  objected  to  for  the 


same  reason." 


"The  COURT. — Objection  overruled,  answer  the 
question,  if  you  can." 

' '  Judge  GUNNISON.— Etxception. ' ' 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

"A.  I  made  the  check  out  to  Mr.  Meyers.  I 
don't  know  who  cashed  it.  I  don't  know  who  got  the 
money.  George  Meyers  said  he  wanted  that  money. 
Mrs.  Meyers  never  talked  to  me  about  that  $200.00. 

Whereupon  the  following  proceedings  took  place : 

Q.  "Now,  please  tell  this  jury  why  it  was  that 
you  had  loaned  Mrs.  Meyers  $50.00  without  any  wit- 
ness or  note  or  anything,  and  then  loaned  her,  two 
or  three  days  right  after  that,  $175.00,  and  didn't 
take  any  note  or  anything  of  the  kind,  and  then  when 
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they  wanted  $200.00  from  you  you  insisted  on  going 
up  to  Mr.  Hubbard's  office  and  getting  a  note  for  it, 
why  was  that?"     [62] 

"Judge  GUNNISON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial;  it  doesn't 
make  any  difference  why  he  loaned  this  woman 
money  or  why  she  borrowed  money  from  him;  it  is 
simply  a  question  of  whether  or  not  she  did  borrow 
money  from  him." 

"The  COURT. — Yes,  but  this  is  cross-examination 
— objection  overruled." 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

I  trusted  Mrs.  Meyers  and  wanted  to  help  her  out 
all  I  could,  but  I  had  some  trouble  with  Meyers 
and  could  not  trust  him.  I  have  lent  money  to  lots 
of  people,  I  help  the  people  out.  When  George 
came  to  my  store  and  wanted  the  $200.00,  I  said, 
"Come  with  George  Maloof  and  me  to  Mr.  Hub- 
bard." Mrs.  Meyers  did  not  go  to  Hubbards  with 
us.  I  didn't  talk  to  Mrs.  Meyers  about  the  note. 
Meyers  said  to  Mr.  Hubbard,  "I  want  to  give  that 
money  to  my  wife."  I  don't  know  what  he  is  go- 
ing to  do  with  the  money.  I  had  some  trouble 
with  George,  three  or  four  cases  about  the  property, 
and  he  said,  "No,  we  no  divide  it,  the  property";  and 
I  trust  him  no  more.  We  had  trouble  about  the 
property  across  the  road  and  he  claimed  it  belonged 
to  him  and  he  wanted  the  rent  for  it  himself,  so  we 
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went  to  court  and  I  got  $250.00  interest  in  the  prop- 
erty. 

And  thereupon  the  Ifollowdng  (proceedings  fwere 
had: 

^'Q.  Now,  I  am  talking  about  this  rent  for  the 
store  that  you  and  George  occupied  there  in  Doug- 
las, from  October,  1909,  [63]  to  the  time  you  dis- 
solved partnership  in  December,  1911 ;  that  is  a  little 
over  two  years — two  years  and  two  months? 

A.  Yes. 

Q.  Now,  you  tell  this  jury  that  you  never  heard 
anything  about  that  renf?        A.  No,  sir. 

Q.  There  was  no  talk  between  you  and  George  ever 
about  it?        A.  No,  sir. 

Q.  How  much  you  should  pay  or  how  much  he 
should  pay? 

A.  Nothing  w^as  said  about  the  rent  at  all. 

Q.  Now,  listen — when  you  came  from  the  East 
and  went  into  business  with  George,  you  knew 
George  owTied  the  building?        A.  Yes,  sir. 

Q.  You  moved  your  goods  all  in  there,  and  you 
were  going  into  an  equal  partnership — ^you  under- 
stand that,  don't  you?        A.  Yes,  sir. 

Q.  And  still  you  tell  this  jury  there  was  nothing 
said  about  whether  you  should  pay  your  part  of  the 
rent,  because  the  building  belonged  to  George? 

A.  Belonged  to  George?    Because  w^e  fixed  it  up. 

Q.  Was  there  anything  said  about  the  rent,  be- 
tw^een  you  and  George? 

A.  No,  sir;  everything  is  fixed  up  now;  we  paid 
the  money  for  the  house  at  that  time,  and  I  paid  too. 
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Q.  George  owned  the  building  a  good  many  years 
before  you  came,  didn't  he? 

A.  No,  sir;  maybe  six  months,  maybe  one  year, 
and  I  paid  one-half  myself ;  that  time  it  was  partner- 
ship, you  know,  and  he  paid  so  much  and  I  paid  so 
much ;  the  time  of  the  business  we  had  arrangement 
between  me  and  him  that  we  own  the  property  and 
the  amount  belonged  to  me,  $250.00;  this  building 
it  was  $500.00,  $250.00  to  him  and  $250.00  to  me, 
[64]  and  he  took  the  property  besides  the  other 
property  across  the  street. 

Q.  Now,  listen  to  my  questions.  You  never  heard 
anything  about  that  rent,  and  you  never  agreed  to 
pay  for  that  store — if  that  is  true,  I  will  ask  you  why 
it  was  a  little  while  ago  when  you  were  talking 
about  when  you  started  in  business  there,  you  said 
the  rent  won't  be  very  much  between  George  and 
you,  and  you  will  go  in  together"? 

A.  George  can't  say  nothing. 

Q.  You  didn't  say  that?        A.  No. 

Q.  I  will  ask  you  if  you  didn't  say  just  now  when 
you  were  testifjdng  that  when  you  went  in  business 
over  there  George  said,  "Well,  I  will  let  that  go  for 
your  half  of  the  rent  ? ' ' 

A.  No,  sir ;  I  never  said  that. 

Q.  You  didn't  say  that?        A.  No.  sir. 

Q.  Didn't  say  anything  like  that?        A.  No,  sir. 

Q.  I  will  ask  you  now  if  George  did  say,  when  you 
went  into  business — 

A.  No,  sir ;  there  was  nothing  said  at  all. 

Q.  I  will  ask  you  now  if  George  did  say,  when 
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you  and  he  went  into  business,  and  he  owned  the 
store  and  you  didn't  own  any  of  it,  that  he  would  let 
you  have  the  rent  for  nothing? 

A.  That  time  the  agreement,  he  said  we  fix  it  up, 
and  I  pay  so  much  and  he  pay  so  much,  and  every- 
thing belonged  to  us.     [65] 

Q.  He  did  say,  then,  that  he  would  let  the  rent  go 
for  nothing? 

A.  No ;  he  didn't  say  nothing,  no  rent  at  all. 

Q.  Did  he  say  he  would  not  charge  you  anything 
at  that  time. 

A.  He  didn't  say  anything  except  we  fix  it  up. 

Q.  Didn't  say  anything  about  he  thought  you 
ought  to  pay  something  on  that  account? 

A.  No,  sir ;  never  say  nothing  at  all. ' ' 

And  thereupon  said  witness  testified  further  as 
follows : 

George  and  I  never  had  any  agreement  as  to  rent 
for  the  store.  He  owned  the  store  which  was  worth 
$500.00  and  I  bought  half  of  it.  At  the  time  we  had 
the  agreement  he  said,  we  fix  store  up  and  I  paid 
one-half  myself  and  he  paid  so  much  and  I  paid  so 
much.  The  time  of  the  business  w^e  had  arrange- 
ment between  me  and  him  that  we  own  the  property. 
At  the  time  Mr.  Robertson  [66]  was  judge  he  al- 
lowed me  $242.00. 

And  thereupon  the  following  proceedings  took 
place  in  said  testimony : 

"A.  Yes,  the  judgment  allow^ed  me  $242.00 — that 
is  what  he  allowed  me  that  time — it  was  $500.00  and 
something." 
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^'Q.  I  am  not  talking  about  that  at  all — do  you 
want  to  answer  the  question  fairly?" 

"A.  (Judge  GUNNISON.)  We  submit  that 
question  isn't  fair  to  the  witness,  and  I  don't  think 
that  is  the  proper  way  to  examine  a  witness. ' ' 

"The  COURT. — Are  you  trying  to  get  at  the  facts 
in  this  case,  or  are  you  trying  to  make  a  good  im- 
pression? One  way  or  the  other,  we  want  to  get 
at  the  facts  and  get  them  before  the  jury;  neither 
the  jury  nor  the  Court  care  a  picayune  who  is  the 
best  lawyer  in  the  case — we  want  the  facts.  Ask  the 
witness  about  the  facts  in  the  case." 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

We  had  a  settlement  at  the  time  we  dissolved 
partnership  but  it  was  not  finished,  as  he  didn't  pay 
me  any  money.  I  sued  George  and  the  Court  al- 
lowed me  $242.00.  I  sued  him  for  $571.00,  the  prop- 
erty across  the  street,  and  I  got  judgment  for  $242.00. 
I  lent  Mrs.  Meyers  the  $150.00  some  time  in  Janu- 
ary, perhaps  the  17th  or  20th,  after  we  had  quit  the 
business,  and  then  the  $175.00  three  or  four  days 
afterward.  Mrs.  Meyers  came  to  my  store  crying 
and  said  she  had  lost  the  $150.00,  and  I  give  her 
$175.00  and  give  George  Maloof  to  give  to  her  the 
money.  In  May,  1915,  Mrs.  Meyers  sued  me  for 
about  $045.00.  I  asked  her  about  that  money  and 
she  said,  [67]  "All  right,  I  am  going  to  fix  you.'* 
It  is  not  so  that  I  put  in  a  counterclaim  of  $375.00 
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against  her  to  offset  her  claim  of  $390.00.  She  say, 
**I  fix  you  pretty  soon,  all  right."  I  tell  her  I  want 
that  money  because  I  was  going  away,  I  want  that 
money,  and  she  say  that.  I  told  the  lawyer  what 
to  put  in  the  paper. 

And  thereupon  the  following  proceedings  took 
place : 

''Q.  This  paper  says,  January  20th,  1915,  $150.00; 
February  1st,  1915,  $175.00." 

"Judge  GUNNISON.— We  object  to  the  question 
as  not  a  fair  statement  to  the  witness;  the  answer 
says  on  or  about." 

"The  COURT. — The  answer  says  on  or  about 
January  20th  he  loaned  her  $150.00,  and  it  says  on 
or  about  February  1st — that  is  not  a  fair  question." 

And  thereupon  said  witness  testified  further  as 
follows : 

I  was  friendly  with  Mrs.  Meyers  at  the  time  I 
loaned  her  the  $50.00  in  1912,  but  we  had  trouble  af- 
ter that. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Did  anything  happen  to  make  you  unfriendly 
before  you  loaned  her  the  $150.00,  and  the  $200.00?" 

"A.  We  were  friendly  at  that  time,  too." 

"Judge  GUNNISON.— We  object  to  the  inference 
that  this  man  has  ever  testified  that  he  loaned  Mrs. 
Meyers  $200.00." 

"The  COURT.— The  $200.00  he  has  not  testified 
that  he  loaned  her." 

And  thereupon  said  witness  testified  further  as 
follows : 

After  I  loaned  her  the  $50.00  I  had  some  trouble 
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with  George  and  that  is  why  I  took  the  note  as  I  did 
not  trust  him.  I  considered  Mrs.  Meyers  honest  and 
so  did  not  take  a  note  from  her.     [68] 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Do  you  want  to  tell  this  jury  that  you  were 
in  business  over  there  with  George  Meyers  and  his 
wife  for  two  years,  in  that  store,  in  partnership, 
with  them  and  you  didn't  sleep  there  in  the  same 
house  with  them  all  that  time?"        "A.    No." 

"Q.  And  that  you  didn't  eat  with  them?" 

''A.  Only  three  months,  that  is  all." 

''Judge  GUNNISON.— We  object  to  that  question 
as  placing  in  the  witness'  mouth  something  which 
the  evidence  does  not  show  in  the  case ;  his  wife  was 
not  in  any  partnership." 

"The  COURT. — No,  he  was  not  in  partnership 
with  Mrs.  Meyers." 

And  thereupon  said  witness  testified  further  as 
follows : 

I  am  willing  to  testify  to  the  jury  that  I  went  into 
partnership  with  George  Meyers  in  October,  1909, 
up  to  December,  1911,  over  two  years,  and  that  I 
lived  upstairs  for  the  first  three  months  and  ate 
my  meals  there  and  then  moved  downstairs  and 
cooked  in  the  stove  for  about  or  four  months.  I 
was  friendly  with  them  all  this  time.  They  lived 
upstairs  before  the  fire  and  after  the  fire  moved 
down  in  the  room  next  to  mine  for  about  a  week  and 
then  moved  across  the  street.  I  never  heard  any- 
thing about  this  rent  money  until  Mr.  Zeigler  came 
over  to  the  store.  I  also  had  a  letter  from  Mr.  Cobb 
about  the  rent  before  Zeigler  spoke  to  me,  but  I  did 
not  answer  it — I  told  him  to  go  to  court. 
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And  thereupon  the  following  proceedings  took 
place : 

^^Mr.  CHENEY.— If  the  Court  please,  before  Mr. 
George  is  excused,  I  am  not  quite  sure  whether  I 
asked  Mrs.  Meyers  directly  how  much  these  services 
she  performed  for  Mr.  George  were  worth;  I  think 
I  asked  her  that,  and  I  think  she  said  he  said  he 
would  pay  what  it  was  worth,  and  it  was  worth  $15.00 
a  month.  I  want  to  recall  her  and  ask  her  that  on 
the  [69]  main  case.  I  mention  it  now  so  Mr. 
Robertson  will  have  an  opportunity  to  ask  his  wit- 
nesses about  it,  so  if  he  wants  to  ask  Mr.  George  any- 
thing about  it  he  may  do  so." 

''Mr.  ROBERTSON.— That  is  all  right,  but  she  is 
suing  on  an  agreed  price." 

On  Redirect  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

This  is  the  check  which  I  gave  to  Mr.  Meyers  and 
that  is  my  signature.  Mr.  Hubbard  made  out  the 
check,  also  the  note.  Mr.  Meyers  came  to  the  store 
and  wanted  $500.00  first;  George  Maloof  was  there 
too,  and  I  said,  "I  will  give  you  $200.00  if  you  give 
me  note." 

Defendant's  Exhibit  was  received  and  marked  in 
evidence  as  follows: 
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Defendant's   Exhibit   No.   1 — Check,   January   13, 
1915,  G-eorge  to  Meyers. 
THE  B.  M.  BEHRENDS  BANK.         No.  487. 
Juneau,  Alaska,  Jan.  13,  1915. 

Pay  to  the  order  of  Geo.  Meyers $200.00 

Two  hundred #Dollars 

M.  GEORGE. 
(Stamped  across  face  of  check :) 

' '  The  B.  M.  Behrends  Bank, 

PAID 

Jan.  13,  1915. 
Juneau,  Alaska." 

(Endorsed:) 

Geo.  Meyers. 
Mrs.  Meyers. 

Dft.  Exhibit  No.  1. 

Received  in  evidence  Dec.  8,  1915. 

In  cause  No.  1277-2,  J.  W.  Bell,  Clerk.     [70] 

That  check  was  dated  January  15th,  1915.  After 
the  giving  of  that  check  I  loaned  to  Mrs.  Meyers  the 
$150.00  and  after  that  the  $175.00.  The  time  that 
Mr.  Robertson  w^as  Judge  I  was  allowed  $242.00  but 
it  was  more  than  that.  That  cross  on  the  paper 
called  the  Plaintiff's  Exhibit  "C"  I  have  never  seen 
before.  The  statement  in  the  paper  that,  "The  in- 
terest on  $364.47  being  considered  as  plaintiff's  share 
of  the  rent  owing  and  due  the  defendant  on  account 
of  the  firm  occupying  the  defendant's  place  of  busi- 
ness, together  with  interest  on  $242.50  from  the  time 
of  said  partial  dissolution"  was  for  the  property 
across  the  street.  George  collected  the  rent  and  did 
not  give  me  my  share,  and  I  owned  half  of  the  prop- 
erty.    Then  we  went  to  court  about  it.     The  note 
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for  the  $200.00  I  gave  to  Behrends  Bank  to  collect 
and  they  collected  it  and  gave  me  $5.00  besides  as 
interest.  I  received  Mr.  Cobb's  letter  by  mail  in- 
forming me  that  I  owed  Meyers  for  rent. 

Whereupon  Defendant's  Exhibit  2  was  received 
and  marked  in  evidence  as  follows : 

Defendant's  Exhibit  No.  2— Letter,  April  9,  1915, 
Cobb  to  George. 

John  H.  Cobb, 
Juneau,  Alaska. 

April  9th,  1915. 
Mr.  Michael  George, 
Douglas, 
Alaska. 
Dear  Sir: 

Mrs.  Valanda  Meyer  has  placed  in  my  hands  for 
collection  a  claim  against  you  for  services  in  cooking 
and  washing  for  you  from  October  18th,  1909,  to 
December  21st,  1911,  at  $15.00  per  month,  aggre- 
gating $390.00  upon  which  she  admits  a  credit  of 
$72.50  leaving  a  balance  due  of  $317.50.  I  am  [71] 
instructed  that  if  this  claim  is  not  paid  by  Wednes- 
day, April  13th,  to  bring  suit  upon  it.  Please  let  me 
hear  from  you. 

Very  truly  yours, 

J.  H.  COBB. 

Dft.  Exhibit  No.  2.  Received  in  Evidence.  Dec. 
8, 1915.     In  Cause  No.  1277-A.    J.  W.  Bell,  Clerk. 

And  thereupon  the  witness  testified  further  as 
follows : 

It  was  after  that  time  Mr.  Zeigler  came  to  see  me, 
a  short  time  after.  I  had  several  law  suits  with 
George  Meyers,  and  some  time  around  the  20th  of 
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January  this  year  I  loaned  Mrs.  Meyers  the  $150.00 
and  $175.00. 

On  Recross-examination. 
(Qiuestions  Propounded  by  Mr.  CHENEY.) 
-  The  store  we  are  talking  about  in  this  case  is  the 
only  one  the  partnership  ever  did  business  in.  The 
building  across  the  street  was  a  dwelling-house.  The 
statement  which  I  made  under  oath:  "The  interest 
on  $364.47  being  considered  as  plaintiff's  (my)  share 
of  rent  due  and  owing  to  the  defendant  (Meyers) 
on  account  of  the  firm  occupying  the  defendant's 
place  of  business,"  I  claim  that  was  the  building 
across  the  street,  and  I  sued  him  for  $575.00  and  re- 
ceived judgment  for  $242.00.  We  owned  together 
the  store  that  the  firm  occupied. 

Redirect  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

At  the  time  it  was  settled  in  the  Commissioner's 
Court  he  owed  me  something  over  $500.00  but  I  got 
judgment  for  $242.00.  There  was  no  agreement  that 
I  owed  Greorge  Meyers  anything.     [72] 

Testimony  of  Joe  Witsell,  for  Defendant. 

Whereupon,  defendant  in  further  proof  of  his 
case,  produced  a  witness,  JOE  WITSELL,  who  first 
being  duly  sworn,  testified  as  follows : 

On  Direct  Examination. 
My  name  is  Joe  Witsell  and  I  am  acquainted  with 
Mike  George,  Mrs.  Meyers  and  George  Meyers.  I 
have  known  Mike  George  since  about  1910.  At  that 
time  I  was  living  across  the  street  with  the  Meyers 
people  and  Mike  George  was  living  in  the  room  next 
to  the  store,  where  he  and  George  Meyers  ran  their 
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business.     I  saw  Mike  George  do  cooking  in  the  little 

room  right  off  the  store,  that  was  about  in  1910. 

On  Cross-examination. 
It  was  about  1910  that  I  saw  him  doing  some  cook- 
ing.    I  call  him  to  sell  something,  and  Mike  say, 
^'Wait,  a  minute,  I  am  going  to  cook,  myself."     I 
don't  know  what  day  it  was.     [73] 

Testimony  of  G-eorge  Maloof,  for  Defendant. 

Whereupon,  defendant  in  further  proof  of  his 
case,  called  the  witness,  GEORGE  MALOOF,  who, 
first  being  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  George  Maloof.  I  came  to  Douglas  four 
or  five  days  days  after  the  big  fire.  I  am  acquainted 
with  Mike  George,  Mrs.  Meyers  and  Mr.  Meyers. 
George  Meyers'  family  and  my  family  were  related 
in  the  old  country.  I  am  not  related  to  Mike  George. 
I  had  seen  them  all  in  Pawtucket  before  I  came  out 
here.  I  came  to  Douglas  four  or  five  days  after  the 
big  fire  in  1910.  I  went  to  live  with  Mike  George 
and  the  Meyers  people  when  I  first  came.  I  lived 
in  the  front  room  off  the  store  and  Mike  lived  in  the 
back  room.  I  lived  there  until  Mike  and  Meyers 
quit  partnership.  I  run  a  laundry  for  about  four 
months  and  did  Mike's  washing  and  a  lot  of  single 
fellows'  washing,  also  did  George  Meyer's  washing 
some  of  the  time.  At  that  time  Mike  used  to  eat  in 
his  room,  and  Mr.  and  Mrs.  Meyers  used  to  eat  across 
the  street.  I  never  saw  Mrs.  Meyers  do  any  wash- 
ing or  cooking  for  Mike,  and  never  saw  her  in  Mike 's 
room,  and  I  was  around  the  store  quite  a  bit  and 
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sometimes  helped  them  in  the  store.  Louis  Saloum 
and  I  have  been  a  witness  before  for  Mike.  I  was 
in  the  store  about  11  months  ago  when  George  Meyers 
came  in  and  said  to  me,  "Tell  Mike  to  give  him 
$200.00  and  he  give  him  the  goods,"  and  I  told  Mike 
and  he  said,  "I  want  good  stuff;  he  give  me  nothing; 
I  want  to  take  good  stuff,"  and  I  go  back  and  tell 
Mike  George  that  George  Meyers  give  him  anything 
he  want,  and  he  said,  "No,"  and  George  Meyers  said, 
"No,  I  don't  give  him  good  stuff;  I  give  him  any- 
thing I  want."  George  Meyers  said,  "Give  me 
$200.00  for  two  months,  and  before  you  go  to  Ship 
Creek  I  give  you  the  money  back. "  [74]  I  was  go- 
ing to  Anchorage  and  did  not  want  to  let  him  have 
the  money  for  more  than  two  months,  so  Mike, 
George  and  myself  went  up  to  see  Hubbard.  I  was 
going  to  make  the  check  and  George  Meyers  said, 
"Give  me  three  months,"  and  I  told  Mike,  "You 
don't  put  my  name  three  months;  I  want  two 
months."  I  cannot  read  or  write.  Two  or  three 
days  after  the  $200.00  transaction,  after  George 
Meyers  took  the  check  with  him  to  Juneau  and  go 
to  Grover  Winn's  office  and  Mrs.  Meyers  was  come 
to  Mr.  Winn's  for  divorce.  Four  or  five  days  after 
that  Mrs.  Meyers  came  into  Mike's  store  and  asked 
for  $150.00  and  Mike  said,  "What  are  you  going  to 
do  with  $150.00'?"  I  counted  out  the  money  myself 
and  gave  it  to  Mrs.  Meyers  and  she  put  it  in  a  white 
handkerchief  and  put  it  in  her  pocket  and  go  in  her 
house.  There  was  nobody  in  the  store  but  Mi-s. 
Meyers,  Mike  George  and  me.  I  waited  for  her  and 
we  went  to  the  Treadwell  wharf  and  took  the  1:30 
ferry.    After  the  ferry  had  gone  about  100  feet  she 
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said,  '^Maloof,  I  lose  my  money."  I  say,  "Where 
you  lose  it?"  and  she  say,  ''I  don't  know,"  and  I 
said,  "I  keep  away  from  you,  you  think  I  got  it." 
I  called  the  conductor  and  said, ' '  Stop !  This  woman 
lose  $150.00."  The  conductor  looked  and  did  not 
find  it  and  so  she  got  off  the  boat.  About  four  or 
five  days  Mrs.  Meyers  came  into  Mike's  store  again 
and  said,  ''I  lose  $150.00;  please  help  me;  my  man 
bothers  me  all  the  time;  please  help  me."  He  gave 
her  $175.00  and  at  that  time  there  was  Mike,  Mrs. 
Meyers,  an  Indian  woman  and  myself  in  the  store. 
Mrs.  Meyers  put  the  $175.00  in  her  pocket-book  and 
went  home.     I  never  touched  the  money  myself. 

On  Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

I  never  run  a  gambling  game  over  there  in  Mike 's 
place  in  Douglas  or  we  never  had  a  room  to  play 
cards  in.  I  work  for  a  living.  I  have  been  a  wit- 
ness for  Mike  several  times  before  in  the  Commis- 
sioner's Court.  He  couldn't  lose  a  case  where  I 
was  a  witness.  Mike  has  not  taken  care  of  me,  I 
have  been  working  in  the  store  for  Mike.     [75] 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Do  you  know  anything  about  a  case  that  Mike 
George  is  interested  in  with  Mrs.  George  Meyers, 
entitled  W.  G.  Hills  against  George  Meyers?" 

"Mr.  ROBERTSON.— We  object  to  that  as  imma- 
terial, incompetent  and  irrelevant;  besides,  the  suit 
itself  would  be  the  best  evidence — it  is  on  the  records 
of  this  court,  and  if  they  want  to  put  it  in,  they  can 
put  it  in  in  the  right  way." 

The  COURT. — I  don't  know  anything  about  it, 
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whether  it  is  going  to  be  relevant  or  not. ' ' 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 
**Q.  Do  you  know  about  a  case  from  Seattle  that 
Mike  George  is  interested  in,  where  they  claim  that 
George  Meyers  got  8  cases  of  goods  at  Seattle?" 
''A.  I  know  about  that  case." 
"Judge  GUNNISON.— We  object  to  that,  if  the 
Court  please,  as  incompetent,  irrelevant  and  imma- 
terial. ' ' 

"Mr.   CHENEY.— It  is  preliminary  to  another 
question ;  it  is  testing  his  credibility. ' ' 

"The  COURT. — You  may  ask  him  whether  or  not 
Mr.  George  paid  his  expenses  down  here." 

To  which  defendant  excepts,  and  an  exception 
was  allowed . 
And  thereupon  said  witness  testified  as  follows : 
I  got  broke  while  up  to  the  westward,  and  I  had 
$600.00,  and  Mike  sent  me  my  money,  not  his  money. 
And   thereupon  the   following  proceedings   took 
place : 

"Q.  Answer  the  question — did  Mike  write  you  a 
letter  and  tell  you  that  he  wanted  you  to  come  down 
here  and  testify  against  George  Meyers  in  a  case 
about  8  cases  of  goods  from     [76]     Seattle?" 

"Judge  GUNNISON.— We  object,  if  the  Court 
please. ' ' 

"The  COURT.— Ask  him  the  question— Is  Mr. 
Mike  George  paying  your  expenses  while  you  are 
here  V 

"The  WITNESS.— No." 

"The  COURT. — Did  Mike  George  send  you  any 
money  to  come  here  ?  " 
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''A.  Send  me  money  to  come  back;  he  sent  my 
money." 

"The  COURT. — He  never  sent  you  any  money  to 
come  here?" 

And  thereupon  said  witness  testified  further  as 
follows : 

When  I  was  in  Anchorage  Mike  sent  me  a  ticket  to 
come  down  here  but  did  not  send  me  any  money.  He 
did  not  say  anything  about  the  8  cases  of  goods  or 
about  my  being  a  witness.  I  have  been  a  witness 
for  Mike  George  before  but  I  don't  know  how  many 
times.  When  Mike  George  gave  the  $150.00  to  Mrs. 
Meyers  he  gave  it  to  me  first  to  count  over.  He  said, 
"Maloof,  count  it  and  give  it  to  Mrs.  Meyers." 

And  thereupon  the  following  proceedings  took 
place  in  said  testimony: 

"Q'.  Now,  why  did  he  not  give  you  the  $175.00?" 

"Judge  GUNNISON.— That  is  objected  to  as  in- 
competent, irrelevant  and  immaterial,  and  calling 
for  a  conclusion  of  the  witness." 

"A.  I  don't  know." 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

When  Mrs.  Meyers  borrowed  the  $150.00  she  put 
it  in  a  white  handkerchief.  Mike  counted  the 
money  and  then  gave  [77]  it  to  me  and  I  counted 
it  and  gave  it  to  Mrs.  Meyers.  Mike  said,  "Maloof, 
here  is  $150.00,  give  it  to  Mrs.  Meyers."  There  was 
no  one  else  in  the  store.  Mike  and  I  were  behind  the 
counter  and  Mrs.  Meyers  was  on  the  outside  of  the 
counter.  She  talked  for  about  5  minutes  and  then 
went  away. 
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And  thereupon  the  following  proceedings  took 
place : 

"Q.  What  did  you  have  to  do  with  that  when 
Mike  loaned  George  $200.00?" 

"Judge  GUNNISON.— We  object  to  that  as  im- 
material. ' ' 

"The  COURT.— Objection  overruled." 

To  which   defendant  excepts,  and  an  excep- 
tion was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

When  Mike  loaned  the  $200.00  to  George  Meyers, 
that  was  my  money  and  I  objected  to  him  having  it 
for  90  days,  as  60  days  was  enough,  as  I  expected  to 
go  to  Anchorage.  I  worked  in  the  300  Mill  for  two 
years  and  three  months,  but  when  I  came  back  from 
Seattle  I  had  rheumatism  and  I  did  not  work  there 
anymore.  In  1915  I  worked  in  Mike's  store.  Mike 
has  a  boy  working  in  the  store,  also.  He  has  three 
small  boys  and  one  large  one  16  years  old,  and  he 
has  a  wife. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Where  do  you  sleep?" 

"Judge  GUNNISON.— I  object  to  that  as  incom- 
petent, irrelevant  and  immaterial." 

"The  COURT.— Unless  he  wants  to  show  he  lived 
with  Mike  George." 

To  w^hich  defendant  excepts,  and  an  excep- 
tion was  allowed. 

I  lived  in  the  big  house  with  Mike  George,  but  we 
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never  run  any  card  games.  I  was  subpoenaed  here 
as  a  [78]  witness.  I  don't  know  who  gave  me 
the  subpoena  to  come  over  here.  I  did  not  talk 
with  Mike  about  this  case  before  I  came  over.  He 
talked  to  me  going  as  a  witness,  that  was  all.  I  am 
not  related  to  Mike  George  but  am  related  to  George 
Meyers.  I  had  a  laundry  for  four  months  in  George 
Meyer's  store  building,  in  the  front  room  off  the 
store,  that  was  in  1910,  and  I  did  Mike's  washing 
and  everybody's  on  the  beach,  all  single  men,  and  I 
got  a  sign,  "Socks  free."  I  was  in  Seattle  when 
George  Meyer's  store  burned  and  I  started  the 
laundry  after  I  came  back,  that  was  in  the  winter 
time.  Mike's  children  were  in  Pawtucket  when  I 
was  running  the  laundry.' 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

I  went  back  east  to  Pawtucket  and  brought  Mike's 
children  for  him  and  came  back  to  Douglas  after  the 
Meyers'  store  had  burned,  and  started  the  laundry. 
I  talked  to  you  in  your  office  about  this  case  in  the 
presence  of  other  people,  but  I  did  not  talk  to  Mike 
about  it  in  the  store. 

And  thereupon  the  following  proceedings  took 
place: 

"Q.  Did  you  mean  to  tell  Mr.  Cheney  you  never 
talked  about  the  case  in  that  way  I" 

''Mr.  CHENEY.— I  object  to  that,  suggesting  an 
answer  to  the  witness." 

"Judge  GUNNISON.— I  think  we  have  a  right  to 
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show  that  the  witness  don't  understand  what   Mr. 

Cheney  said." 

"The  COURT.— Objection  sustained." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

And  thereupon  the  witness  testified  further  as  fol- 
lows: 

I  have  been  in  Ship  Creek  two  months,  in  Una- 
laska  one  [79]  month.  I  could  not  let  George 
Meyers  have  the  $200.00'  for  three  months  as  I  ex- 
pected to  go  to  Anchorage,  so  Mike  let  him  have  it 
for  three  months.  I  talked  to  Judge  Gunnison 
about  this  suit.  You  wrote  me  a  letter  and  told  me 
to  come  down  and  I  talked  with  Judge  Gunnison  on 
the  boat  going  to  Anchorage.  Mike  George  did  not 
bring  that  other  suit  but  some  people  in  Seattle  and 
I  was  subpoenaed  by  the  Marshal.  At  the  time 
Mrs.  Meyers  borrowed  the  $175.00  I  was  in  the  store 
and  I  saw  it.  It  was  all  in  gold.  At  the  time  Mrs. 
Meyers  borrowed  the  $150.00'  she  asked  me  to  go 
to  Juneau  with  her  as  she  was  going  to  see  Mr. 
Winn  as  she  wanted  to  get  a  divorce,  and  she  gave 
me  $3.00.  At  the  time  Mike  gave  the  $175.00  to 
Mrs.  Meyers  I  saw  Mike  count  it  and  he  gave  it  to 
her.     [80] 
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Whereupon,  defendant  in  further  proof  of  his  case 
produced  a  witness,  MARY  MARTIN,  who  first  be- 
ing duly  sworn,  testified  as  follows: 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  Mrs.  Martin  and  I  am  the  wife  of  the 
man  that  has  the  ranch  down  at  the  end  of  Douglas 
Island.     I  have  lived  in  Douglas  about  seven  years. 
I  am  an  Assyrian.     I  know  Mrs.  Meyers  and  Mike 
George,  we  came  on  the  same  boat   from   the   old 
country;  I  used  to  work  for  Mrs.  Meyers  in  the  old 
country.     We  stopped  at  the  same  house,  Mrs.  Mey- 
ers, George  and  me,  and  he  had  two  little  childs.     I 
have  a  little  boy  about  six  years  old.     I  remember 
that  Mike  George  came  to  Douglas  about  1909,  and 
I  did  his  work,  every  two  weeks  I  come  down  and 
get  his  clothes.     I  did  his  work  for  about  a  year. 
My  little  boy  was  about  a  year  old.     Sometimes  his 
clothes  not  ready  and  I  go  in  his  room,  and  some- 
times Mike  no  got  ready,  and  my   husband   go    to 
work  in  Treadwell,  and  he  stop  down  there  and  get 
them  for  me.     Mike  was  living  at  that  time  in  the 
room  off  the  store.    Yes,  I   have   been   in    Mike's 
room  lots  of   times.     Sometimes    he    call,    ''Come, 
Mary,  and  have  a  cup  of  coffee  with  me"  or  some- 
times call  me  and  I  say,  "No,  thank  you,  Mike,  I  had 
some  coffee."     Mike  paid  me  for  my  work,  I  took 
some  stuff  for  my  work,  I  don't  get  no  money. 
Mike  had  a  little  bed  and  a  cook   stove,    and  a 
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couple  of  chairs,  and  that  is  all  he  had;  I  guess  he 

had  two  old  plates,  and  two  cups,  that  is  all. 

On  Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

I  did  washing  for  Mike  when  he  come  back  from 
the  East,  he  was  alone,  he  had  no  children.     I  came 
over  from  the  old  country  when  George  Meyers  did 
and  I  went  there  to  live  with  them.     Before  Mike 
came  out  here  from  the  East  I  got     [81]     married 
to  a  man  named  Dutchy  Martin,  and  left  there.    We 
got  a  ranch  about  9  miles  from  Juneau,  and  some- 
time we  live  on  the  ranch,  and  sometime  we  got   a 
house  in  Douglas.     I  didn't  live  out  on  the  ranch. 
I  got  three  houses  in  town,  and  when  I  got  married 
I  had  a  house  down  on  the  beach;  we  live  in  one,  and 
we  move  there  after  we  sell  the  house  on  the  beach, 
and  we  bought  another  place.     I  cannot  tell  where 
it  was — just  a  little  place,  upon  the  hill,  off  by  the 
cemetery  in  the  northeast  part  of  town.     My  hus- 
band, he  stay  two  years  on  the  ranch,  and  I  never  go 
with  him,  I  stay  at  home,  he  do  the  work,  and  I  work 
in  town;  I  work  by  hour  for  three  or  four  families 
in  town,  and  I  been  only  two  years  on  the  ranch.     I 
never  washed  for  Mike  then.     I  remember  I  was 
washing  for  Mike  just  at  the  time  he   come   back 
from  the  East,  because  we  know  Mike,  and  we  stop 
at  his  house   in   Pawtucket;  he   had   a   nice   little 
woman,    too,    and     when    I    come    from    the     old 
country  she  done  lots  of  sewing  for  me  and  every- 
thing, and  so  when  Mike  come  I  work  for  him,  I  re- 
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member  that  time;  he  was  cooking  in  his  room.  I 
did  Mike's  washing  for  him  right  after  he  came 
from  the  East,  I  guess  in  1909,  I  remember  I  done 
his  washing  for  him  for  one  year.  He  was  living  up- 
stairs with  the  Meyers.  I  remember  it ;  every  time 
I  bring  clothes  he  was  kicking,  and  I  says,  ''What  is 
the  matter,  Mike?"  He  said,  "Mary,  you  charge 
me  too  much."  I  said,  "Well,  you  are  rich."  Yes, 
he  was  living  upstairs  about  three  months,  and  after 
he  come  down  he  used  to  sleep  downstairs;  I  remem- 
ber he  had  a  little  mattress  and  slept  on  the  counter 
at  night-time,  and  daytime  put  it  away.  Mrs.  Mey- 
ers didn't  do  the  washing,  then,  for  Mike  George 
after  Mike  came  from  back  East  but  I  do  about  one 
year,  yes;  and  after  I  quit  I  don't  know  who  got  it 
after  that.  I  had  no  trouble  with  George  Meyers 
and  Mrs.  Meyers  at  all.  I  give  him  some  money  for 
him,  and  I  asked  him  for  the  money,  and  he  don't 
pay  it,  and  that  is  all  I  can  do,  bring  suit.  Me  and 
Meyers  and  Mrs.  Meyers  [82]  was  good  friends, 
never  trouble.  I  left  George  Meyers'  place  when 
I  got  married,  and  go  to  stay  in  .my  own  house.  I 
used  to  go  to  work  for  Meyers  all  the  time  for  three 
years  in  his  house,  and  we  were  good  friends.  Well, 
he  take  $350.00  from  me,  for  one  year.  The  time 
was  coming,  and  I  asked  him  for  the  money  and  he 
didn't  get  it,  and  next  year  I  change  the  papers 
again,  and  make  it  that  time  three  years.  "Mey- 
ers," I  said,  "I  want  to  build  a  little  house,  I  got  to 
have  a  httle  house  and  stay  in  town  so  I  can  send 
my  boy  to  school."    "I  cannot  get  it,"  he  said,  and 
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he  didn't  care,  and  that  is  all.  I  never  had  any 
trouble  with  Mike  George.  I  have  no  trouble  with 
nobody.  I  like  everybody  just  the  same.  Mike 
George  don't  know  anything  about  this  suit.  I 
come  myself;  I  come  to  Juneau  in  a  gasoline  boat 
and  I  come  here.  Mike  didn't  put  up  a  bond  for 
me,  I  didn't  see  him,  I  do  it  myself,  that  is  all,  so  I 
give  the  money  and  he  don't  know  anything  about 

it. 

Redirect  Examination. 

My  little  boy  was  about  six  years  old  at  this  time. 
[83] 

Testimony  of  Sarah  Johnson,  for  Defendant. 

WHEREUPON,  defendant  in  further  proof  of 
his  case,  produced  a  witness,  SARAH  JOHNSON, 
who  first  being  duly  sworn,  testified  as  follows: 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  Sarah  Johnson  and  I  live  in  Douglas. 
I  am  acquainted  with  Mike  George,  Mrs.  Meyers 
and  Mrs.  Meyer's  husband,  George  Meyers.  About 
five  years  ago  I  started  in  a  hand  laundry  over 
there,  and  that  is  how  I  got  to  know  him.  I 
went  in  the  store  there  and  asked  him  if  he  could 
give  me  his  laundry,  and  he  said  yes.  About 
a  week  after  I  started  the  hand  laundry  I  began  to 
do  Mike's  washing  every  two  weeks,  and  I  did  it  for 
about  two  years.  Sometimes  my  husband  go  there 
when  I  got  no  time,  I  tell  my  husband  to  stop  in  and 
get  his  clothes.  Sometimes  overshirts,  sometimes 
two  pairs  of  socks,  sometimes  pillow-cases,  not  all 
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the  time,  but  I  got  his  underwear,  and  undershirt 

and  pair  of  socks  and  one  pillow-case.     Mike  paid 

me  for  this  work.     I  do  not  do  his  washing  now.     I 

very  seldom  patched  his  clothes;    he   always    had 

good  underwear;  sometimes  button  off  and  I  sew  it 

on. 

Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

At  the  time  I  did  Mike's  washing  he  was  living  in 
a  room  back  of  the  store.  He  lived  there  the  whole 
two  years  that  I  did  his  washing  and  I  commenced 
about  1910.  I  used  to  go  into  the  Meyers'  store,  and 
I  saw  Mr.  Meyers  and  Mrs.  Meyers  in  there.  I  was 
born  in  Juneau  and  then  I  went  away,  I  went  down 
to  Seattle,  and  that  is  the  time,  about  five  years  ago 
I  come  back  from  Seattle,  and  that  is  the  time  I 
start  the  laundry  there.  It  is  going  on  five  years 
since  I  come  to  this  town;  I  come  to  Douglas  the  last 
part  of  July — next  July  it  will  be  five  years.  It  is 
only  a  few  months  until  July,  it  is  going  on  five 
years.     [84] 

Testimony  of  Fanny  Williams,  for  Defendant. 

Whereupon,  defendant  in  further  proof  of  his 
case,  produced  a  witness,  FANNY  WILLIAMS, 
who  first  being  duly  sworn,  testified  as  follows: 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  Fanny  Williams.  I  am  acquainted 
with  Mrs.  Meyers  and  Mike  G-eorge.  I  know  Mike 
Oeorge's  store  over  in  Douglas  and  I  was  in  there. 
I  have  seen  Mrs.  Meyers  in  there  sometime  last  win- 
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ter.     I  saw  Mrs.  Meyers  take  some  money  from  the 
counter  and  put  it  in  her  pocket-book.     I  never  put 
down  anything  about  what  happens. 

And   thereupon   the   following   proceeding   took 
place  in  said  testimony : 

"Q.  Do  you  know  where  the  money  came  from'?'^ 

"A.  Mike  put  the   money   on    the   counter,    and 
Mike  told  me  afterward." 

''Q.  Did  you  see  him  do  that"?" 

"Mr.  CHENEY.— I  object  to  that  and  ask  that  it 
be  stricken  out." 

''The  COURT. — Yes,  it  will  be  stricken,  whatever 
Mike  told  her." 

And  thereupon  said  witness  testified  further  as 
follows : 

Mrs.  Meyers,  Mike,  Maloof  and  myself  were  there 
at  that  time.  They  were  talking  in  their  own  lan- 
guage and  I  did  not  understand  them.  Mrs.  Meyers 
was  in  the  store  when  I  went  in,  and  I  saw  her  take 
the  money  from  the  counter  but  I  didn't  see  who  put 
it  there. 

On  Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

My  name  is  Fanny  Williams.  I  understood  what 
my  lawyer  said  to  me. 

Redirect  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

I  don't  know  what  kind  of  language  these  people 
were  talking  in  at  that  time.  They  were  not  speak- 
ing English.     [85] 
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On  Roeross-examination. 
They  were  not  talking  in  English,  Mike,  George, 
or  any  of  them.  I  don't  know  what  time  this  took 
place.  I  saw  Mrs.  Meyers  take  some  money  off  the 
counter,  but  did  not  see  who  put  it  there.  That  is 
all  I  know  about  it.     [86] 

Testimony  of  Gr.  M.  Bothwell,  for  Defendant. 
Whereupon,  defendant  in  further    proof    of    his 
case,  produced  a  witness,  G.  M.  Bothwell,  who  first 
being  duly  sworn,  testified  as  follows: 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  G.  M.  Bothwell.  I  am  employed  on 
the  ferry-boat  "Alma"  as  purser,  and  have  been  in 
their  employ  for  the  last  18  months.  I  have  seen 
Mrs.  Meyers.and  know  who  she  is.  I  remember  the 
occasion  when  we  were  leaving  Treadwell  and  com- 
ing this  way  toward  Douglas,  and  she  got  on  the 
ferry  at  Treadwell,  and  between  Treadwell  and 
Douglas  she  made  the  cry  or  alarm  about  losing 
$150.00,  and  I  asked  her  how  she  had  it,  whether  it 
was  in  her  purse  or  how  it  was,  and  she  said  no,  she 
had  it  in  her  handkerchief.  She  got  on  the  ferry 
and  went  in  the  after-cabin  and  stayed  on  the  star- 
board side  of  the  ladies'  cabin  over  there;  she  came 
up  in  the  engine-room  or  the  little  cabin  over  the 
engine  and  said  she  had  lost  this  money,  and  I  went 
down  in  the  after-cabin  and  looked  to  see  if  I  could 
find  it,  I  don't  think  there  was  anybody  in  there,  if 
I  remember  right,  but  her  and  some  man  who  got  on 
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with  her;  who  this  man  was  I  don't  know,  I  have 
often  seen  the  man  though.  I  think  I  would  be  able 
to  identify  him  if  he  is  in  the  courtroom.  This  hap- 
pened several  months  ago,  or  perhaps  a  year.  I  am 
not  positive  but  I  think  that  is  the  man  (referring 
to  George  Maloof). 

Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

I  think  Mrs.  Meyers  got  on  at  Treadw^ell  and  got 
off  at  Douglas  when  she  discovered  the  loss  of  her 
money.  I  remember  of  her  relating  the  amount, 
$150.00,  tied  in  a  handkerchief.  I  w^ent  in  the  after- 
cabin,  because  she  got  on  the  starboard  side  and 
went  down  in  the  after-cabin,  and  that  is  the  only 
place  she  was  until  she  got  off  at  Douglas.  That 
was  my  last  trip  on  the  boat.     [87] 

Testimony  of  R.  R.  Hubbard,  for  Defendant. 

Whereupon,  defendant  in  further  proof  of  his 
case,  produced  a  witness,  R.  R.  Hubbard,  who  first 
being  duly  sworn,  testified  as  follows : 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  R.  R.  Hubbard  and  I  am  a  resident  of 
Douglas.  I  know  Mike  George,  Mrs.  Meyers  and 
Mrs.  Meyers'  husband,  George  Meyers.  I  have 
known  each  of  those  parties  four  or  five  years,  some- 
thing like  that.  I  recognize  that  check  which  is 
marked  Defendant's  Exhibit  No.  1,  as  being  my 
handwriting.  The  circumstances  of  making  that 
check  came  about  something  like  this — Mike  George 
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came  in  with  George  Meyers  and  Mrs.  Meyers  and 
he  wanted  to  make  out  a  note,  and  stated  if  he  had 
to  sue  George  Meyers  he  would  pay  all  costs,  and  I 
think  there  were  $50.00  attorney  fee  in  the  note ;  and 
when  the  note  w^as  signed,  George  Meyers  wanted 
Mike  George  to  make  the  check  payable    to    Mrs. 
Meyers,  so  I  advised  against  that,  and  I  said,  "Make 
it  payable  to  George  Meyers  and  he  can  endorse  it 
over  to  Mrs.  Meyers";  and  I  think  in  making  the 
note  there  w^asn't  to  be  any  interest  for  a  certain 
time,  and  they  said  to  leave  the  interest  off,  and  I 
told  him  they  had  better  put  the  interest  after  ma- 
turity or  something  like  that,  and  I  think  it  was 
finally  wound  up  in  that  way.     Mrs.  Meyers  did  not 
sign  the  note. 

And  thereupon  the  following  proceedings  took 
place : 

Mr.  ROBERTSON.— We  make  a  demand  on  coun- 
sel at  this  time  for  the  cancelled  note,  if  the  Court 
please. 

Mr.  CHENEY.— I  would   like    to   accommodate 
counsel,  but  Mr.  Meyers  has  been  to  the  bank  and 
tried  to  get  that  note,  and  Mr.  McNaughton  said  he 
could  not  find  it;  he  gave  him  this  slip  and  George 
has  a  receipt  for  $205.00,  and  that  is  all  he  could  get. 
Mr.  ROBERTSON.— Then   you    admit   that   the 
note  was  simply  signed  by  George  Meyers?     [88] 
Mr.  CHENEY.— The  note? 
Mr.  ROBERTSON.— Yes. 
Mr.  CHENEY.— We  admit  they  got  the  $200.00. 
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George  Meyers  signed  the  note  but  Mrs.  Meyers  did 

not. 

And  thereupon  the  witness  testified  further  as  fol- 
lows : 

A  couple  of  hours  afterwards  on  the  same  day, 
George  Meyers,  and  I  think  it  was  Mr.  Saloum, 
came  back,  and  George  was  very  much  worked  up 
and  wanted  to  know  why  I  didn't  make  up  the  note 
and  check  the  way  he  said,  without  interest,  and 
make  the  check  payable  to  Mrs.  Meyers,  and  I  told 
him  according  to  my  idea  of  business  that  would  not 
be  right,  and  if  he  wanted  to  do  business  that  way 
to  go  to  somebody  else  and  have  it  done. 

Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

Mrs.  Meyers  was  present  when  this  paper  was 
drawn  up.  I  did  not  hear  Mike  George  testify.  I 
suggested  to  them,  when  they  were  going  to  have 
the  money  paid  over  from  Mike  George  to  Mrs. 
Meyers,  that  the  best  way  was  to  make  it  out  in 
George's  name  because  he  was  going  to  give  the  note, 
and  have  him  indorse  it  over  to  Mrs.  Meyers,  which 
he  did.  Mr.  Meyers  got  the  check  for  $200.00  in 
the  presence  of  Mike  George,  and  they  were  in  my 
office  at  the  time.  They  had  some  conversation 
among  themselves,  she  was  going  away  or  something 
and  wanted  the  money,  perhaps  for  an  operation, 
and  they  didn't  have  it.  George  Meyers  wanted  to 
borrow  the  money  for  his  wife,  and  he  endorsed  the 
check  over  to  her, — he  signed  it  over  to  her  in  my 
presence  and  in  the  presence  of  Mike,  and  when  the 
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transaction  was  completed    Mrs.  Meyers    had    the 
check  for  $200.00.     [89] 

Testimony  of  Jake  Saloum,  for  Defendant. 

Whereupon  defendant  in  further  proof  of  his  case, 
produced  a  witness,  JAKE  SALOUM,  who,  first 
being  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

My  name  is  Jake  Saloum  and  I  live  over  in 
Douglas.  I  am  here  under  subpoena.  I  am  related 
to  Mike  George  and  George  Meyers.  Louis  Saloum 
is  my  brother.  I  came  to  Douglas  the  7th  of  July, 
1914.  I  have  seen  this  book  before  marked  Plain- 
tiff's Exhibit  "A"  and  ''B."  I  first  saw  it  at 
George  Meyer's  house  in  Douglas  about  a  year  ago. 
George  Meyers  and  Mrs.  Meyers,  Louis  Saloum  and 
myself  were  present  at  that  time  and  also  Antone 
Meyers.  They  were  putting  down  items  in  that 
book  against  Mike  George.  I  saw  George  Meyers 
go  into  the  office  in  the  store  and  get  this  book,  and 
someone  said  it  was  too  new  so  he  took  it  back,  and 
they  said,  ''That  is  all  right,  that  looks  old  enough." 
They  were  very  poor  at  figuring  and  asked  me  to 
figure  the  account.  I  figured  26  months  at  $15.00 
a  months  as  $390.00.  George  Meyers  and  Louis 
Saloum  and  Antone  Meyers  were  making  sugges- 
tions and  George  Meyers  said,  "We  will  put  down 
that  amount,  and  we  will  put  down  that  Mike  George 
had  paid  on  each  account  a  few  months,"  and  I  said, 
"What  is  that?"  He  said,  "That  is  a  good  point, 
if  a  person  pays  a  little  on  each  account  it  will  force 
him  to  pay  the  rent."     I  said,  "You  fellows  are  a 
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little  more  posted  on  law  than  I  am." 

And  thereupon  Plaintiff's  Exhibits  "A"  and  ''B" 
were  marked  and  received  in  evidence  as  translated 
by  the  witnesses  George  Meyers  and  Louis  Saloum 
in  their  testimony  for  the  plaintiff  on  her  case  in 
chief.     [90] 

Cross-examination. 
(Questions  Propounded  by  Mr.  Cheney.) 

I  have  a  shoe  store  in  Douglas.  Mike  George  did 
not  set  me  up  in  business  or  lend  me  any  cash  but 
gave  me  some  credit.  I  started  in  business  just  as 
soon  as  I  came  to  Douglas  and  that  was  about  15  or 
le  months  ago,  and  before  I  knew  Mike  George.  I 
testified  that  I  was  present  when  George  and  Mrs. 
Meyers  and  Louis  Saloum  were  fixing  up  that  book. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Now,  I  am  asking  you  if  Mike  George,  since 
that  time  has  not  set  you  up  in  business,  or  rather 
if  he  has  not  extended  credit  to  you  or  helped  you 
to  start  a  business  in  Douglas  ? ' ' 

''Judge  GUNNISON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial,  and  a  repeti- 
tion of  questions  already  propounded  and  answered 
by  the  witness." 

"The  COUET.— The  time  was  not  fixed  in  the 
other  question.  I  understand  the  question  now  is 
whether  or  not  since  the  time  he  has  been  testifying 
to,  Mr.  George  has  not  set  him  up  in  business." 

"Mr.  CHENEY.— Yes,  sir." 

"The  COURT.— Objection  overruled." 
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To  which  defendant  objects,  and  an  objection 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

Mike  George  spoke  to  agents  to  give  me  credit  so 
I  could  expand  by  business  and  get  more  goods  for 
my  store.  That  was  since  the  time  I  was  in  George 
Meyers'  store  and  they  fixed  the  book.     [91] 

And  thereupon  the  following  proceedings  took 
place : 

*'Q.  You  were  able  to  get  credit  then  all  right 
after  Mike  George  spoke  to  these  people,  weren't 
you?" 

''A.  I  have  always  been  able  to." 

'^Judge  GUNNISON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial. ' ' 

''The  WITNESS.— I  have  always  been  able  to, 
previous  to  that." 

"Judge  GUNNISON.— There  is  no  allegation  that 
Mike  George  gave  this  man  credit,  and  therefore,  I 
think  if  Mike  George  spoke  to  the  agents  for  credit, 
it  is  immaterial,  and  I  think  the  question  be  pro- 
pounded is  immaterial." 

''The  COURT.— I  think  it  material  for  what  it  is 
worth,  to  show  the  relation,  the  gratitude,  the  feeling 
between  him  and  George. ' ' 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  witness  testified  further  as  fol- 
lows: 

I  was  able  to  get  credit  from  the  wholesale  houses 
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after  Mike  spoke  to  the  agents  and  told  them  I  was 
honest.  We  have  always  been  friendly  with  the 
Meyers  people  and  are  still  friendly. 

And  thereupon  the  following  proceedings  took 
place : 

''Q.  Now,  Mr.  Saloum,  did  you  protest  against  any 
such  thing  as  fixing  up  the  books  with  an  account  in 
it  against  Mike  George  over  there?" 

''Mr.  ROBERTSON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial. ' ' 

"The  COURT.— Objection  overruled." 

' '  Judge  GUNNISON.— Exception. ' ' 

To  which  defendant  excepts,  and  an  exception 
was  allowed.     [92] 

And  thereupon  said  witness  testified  further  as 
follows : 

I  did  not  protest  against  them  fixing  up  the  book 
against  Mike  but  it  gave  me  an  opinion  of  the  people 
that  were  putting  up  that  stuff.  They  asked  me  to 
do  some  figuring  for  them  and  I  did.  I  didn't  dis- 
cuss what  would  be  the  best  way  to  do  it.  My 
brother  said  to  me,  "We  will  go  down  and  visit 
George;  he  has  been  here  in  the  daytime  and  asked 
me  to  come  down  with  you,"  and  I  said,  "Why?" 
He  said,  "Oh,  I  don't  know."  I  told  them  when 
they  were  discussing  it  about  the  petter  way 
to  do  it  and  I  said,  "You  fellows  seem  to 
be  well  posted,"  but  I  had  a  very  poor  opinion 
of  them.  They  did  not  bring  me  down  to  put  up 
the  job  but  asked  me  to  do  the  figuring,  and  there 
is  no  objection  to  figuring  that  for  anyone.     I  did 
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not  discuss  this  matter  with  you  but  I  was  in  your 
office  with  George  Meyers  and  Louis  Saloum  and 
heard  their  discussion  about  the  account  with  Mike 
George  that  he  owed  for  rent  and  the  account  he 
owed  Mrs.  Meyers  for  services  for  keeping  house. 
I  didn't  tell  you  at  that  time  this  w^as  a  put  up  job 
and  the  book  wasn't  a  straight  account  because  I 
didn't  think  it  was  my  place  to. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  As  a  matter  of  fact,  Mr.  Saloum,  didn't  you 
make  a  copy  of  that  book  yourself,  of  those  items  in 
that  account,  and  show  it  to  me  there  in  the  office?'* 

'*A.  I  don't  remember  that  at  all?" 

''Q.  You  would  not  dispute  that?" 

"A.  I  cannot  remember  it." 

**Q.  You  would  not  swear  that  you  did  not?" 

"A.  No,  I  cannot  remember  it." 

"Mr.  ROBERTSON.— If  the  Court  please,  if  this 
man  has  such  a  copy  in  this  man's  handwriting  it  is 
no  more  than  right  that  he  should  exhibit  it. ' ' 

"The  COURT.— It  is  not  necessary  that  he  do  so." 
To  which  defendant  excepts,  and  an  exception 
w-as  allowed.     [93] 

And  thereupon  witness  testified  further  as  fol- 
lows : 

I  did  not  discuss  this  account  against  Mike  with 
anyone  as  I  considered  it  was  not  my  place  to.  I 
heard  them  discuss  about  the  rent  and  board  at  that 
time  and  knew  all  about  it.  I  understood  the  rent 
they  were  talking  about  was  for  half  of  the  store  they 
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had  occupied  as  partners. 

And  thereupon  the  following  proceedings  took 
place : 

*'Q.  Jake,  so  you  heard  about  this  account  for  rent 
for  a  considerable  period  before  this  transaction — I 
understand  you  had  heard  them  discuss  it  before?" 

*'A.  About  the  account?" 

^'Q.  Yes." 

^'A.  No,  sir." 

"Judge  GUNNISON. — That  is  not  proper  cross- 
examination.  ' ' 

''The  WITNESS.— Not  about  the  account,  I 
heard  about  partnership." 

''The  COURT. — I  think  it  is  cross-examination, 
because  it  relates  to  the  subject  of  the  very  entries 
that  are  in  dispute." 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

I  did  not  go  right  after  this  was  done  and  tell  Mike 
George  about  this  book  being  fixed  up  against  him, 
but  when  this  case  came  up  I  said  something  and  he 
knew  that  I  knew  about  it  being  fixed  up.  I  told 
him  I  did  not  like  to  mix  up  as  I  was  a  relative  of 
both  he  and  George  Meyers  and  he  told  me  he  would 
subpoena  me  and  I  would  have  to  come  and  I  could 
testify  as  I  liked. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  This  suit  was  only  brought  in  the  last  three 
or  four  months. "        "A.  Yes,  I  know. ' ' 

"Judge  GUNNISON.— We   object  to  the  state- 
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ment  of  counsel,  because  the  records  don't  show  that 

this  suit  was     [94]     brought  in  the  last  three  or 

four  months,   they   show  it   was  brought  in  May, 

1915." 

And  thereupon  said  witness  testified  further  as 
follows : 

I  did  not  mention  this  to  Mike  until  recently  when 
the  papers  were  served  on  him,  and  he  said,  "Well 
I  will  subpoena  you."  I  have  always  been  friendly 
with  Mike  and  often  met  him  as  we  were  both  doing 
business  in  Douglas,  but  I  did  not  mention  this  ac- 
count to  him  about  fixing  it  up.  I  didn't  take  no 
part  in  the  job  at  all.  I  might  have  told  him  that 
I  had  been  to  the  lawyer's  office  with  George  and 
Louis.  I  kept  this  fact  to  myself  until  they  started 
suit  and  then  I  gave  him  a  couple  of  hints.  Mrs. 
Meyers,  George,  Antone,  Louis  and  myself  were 
present  at  the  time  the  book  was  fixed  up.  We  were 
in  the  kitchen  and  so  when  anyone  came  in  the  store 
Mrs.  Myers  or  Mr.  Meyers  went  out  and  waited  on 
them.  They  never  knew  that  I  was  on  friendly 
terms  with  Mike,  as  they  tried  to  keep  me  away  from 
him  for  a  long  time.  I  had  never  been  to  see  him 
often,  but  went  down  with  my  brother  to  return  a 
visit  once  the  week  after  I  came  here.  I  had  heard 
that  my  brother  used  to  be  friendly  with  Mike 
George  but  that  was  before  I  came  to  Douglas. 

Redirect  Examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

I  speak  to  George  Meyers  and  his  wife  when  I 
meet  them.     I  have  no  ill-feeling  against  them,  as 
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they  have  done  me  no  harm. 

Cross-examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

I  remember  the  occasion  when  I  came  to  your 
office  over  Burford's  store  with  Louis  Saloum  and 
Gfeorge  Meyers. 

And  thereupon  the  following  proceedings  took 
place:     [95] 

''Q.  And  didn't  you  at  that  time  have  a  piece  of 
paper — I  think  it  was  white  paper,  with  an  account 
on  it,  and  didn't  you  show  that  to  me  at  that  time — 
an  account  about  the  rent  and  the  claim  that  Mrs. 
Meyers  has  now  at  this  time  against  Mike?" 

"Judge  GUNNISON. — We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  it  is  indefinite  as 
to  time,  persons  present,  and  there  is  no  identifica- 
tion as  to  anything  that  was  said  about  it. ' ' 

The  COURT. — I  cannot  tell  yet.  Judge  Gunnison ; 
objection  overruled. 

"Judge  GUNNISON.— Exception." 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

About  a  year  ago  my  brother  Louis  and  I  were  at 
a  picture  show  and  my  brother  asked  me  to  go  down 
to  Meyers'  place  with  him  and  pay  a  visit.  I  did 
some  figuring  for  George  Meyers  but  I  do  not  re- 
member having  copied  the  items  off  on  a  piece  of 
paper.  I  know  that  account  was  made  that  night. 
I  did  not  take  much  interest  in  the  case  that  day  we 
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were  in  your  office  and  so  do  not  recall  what  was 
said  or  how  long  we  were  down  there.  We  were  in 
your  office  from  5  to  15  minutes.  We  discussed  this 
same  account.  I  remember  what  the  business  was, 
but  not  what  the  words  were. 

Whereupon  Defendant's  Exhibit  No.  1  received  in 
evidence  and  marked  Defendant's  Exhibit  No.  3,  as 
follows:     [96] 

Defendant's  Exhibit  No.  3 — Answer  to  Amended 
and  Supplemental  Complaint,  in  George  vs. 
Meyers,  in  Commissioner's  Court. 

In  the  United  States  Commissioner's  Court  for  the 
District  of  Alaska,  Juneau  Precinct. 

MICHAEL  GEORGE, 

Plaintiff, 
vs. 
GEORGE  MEYERS, 

Defendant. 

Comes  now  the  above-named  defendant  and  an- 
swering what  is  termed  **  Amended  and  Supplemen- 
tal Complaint"  of  plaintiff  herein,  denies  and  al- 
leges as  follows,  namely: 

I. 

Defendant  admits  the  allegations  contained  in 
paragraph  one  of  said  Amended  and  Supplemental 
Complaint. 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  two  of  the  said  Amended  and 
Supplemental  Complaint. 
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III. 

Answering  paragraphs  three  and  four  of  said 
Amended  and  Supplemental  Complaint,  defendant 
admits  that  the  plaintiff  paid  for  a  bill  of  goods 
bought  by  defendant  from  Elias  George  &  Brothers 
for  the  amount  of  THREE  HUNDRED  SIXTY- 
FOUR  DOLLARS  and  FORTY-SEVEN  CENTS 
($364.47),  but  avers  that  said  amount  was  included 
as  part  of  the  consideration  to  be  paid  and  per- 
formed by  the  plaintiff  for  his  interest  in  the  copart- 
nership of  George  Meyers  &  Company. 

IV. 

Answering  paragraph  five  of  said  Amended  and 
Supplemental  Complaint,  defendant  admits  the  al- 
legations in  said  paragraph  contained. 

Dft.  Exhibit  No.  3.  Received  in  evidence  Dec.  9, 
1915.  In  cause  No.  1277-A.  J.  W.  Bell,  Clerk. 
[07] 

V. 

Answering  paragraph  six  of  said  Amended  and 
Supplemental  Complaint,  defendant  admits  that 
there  was  a  full  and  complete  dissolution  of  the  mer- 
cantile business  theretofore  conducted  under  the  firm 
name  of  GEORGE  MEYERS  &  COMPANY,  and  a 
complete  accounting  and  settlement  was  then  and 
there  had  of  the  partnership  affairs,  and  any  and  all 
moneys  paid  into  said  partnership  affairs,  and  any 
and  all  moneys  paid  into  said  partnership  by  either 
the  plaintiff  or  defendant  were  then  and  there  ac- 
counted for,  adjusted  and  settled;  admits  that  the 
plaintiff  was  to  take  the  stock  of  merchandise  for 
which  he  received  a  Bill  of  Sale ;  admits  that  plaintiff 
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executed  a  deed  to  defendant  for  the  store  property 
but  denies  that  the  plaintiff  had  any  interest  in  said 
store  property  to  convey  or  that  said  store  property 
was  in  any  manner  or  at  all  considered  in  the  set- 
tlement or  dissolution  of  said  partnership,  other  than 
that  the  plaintiff  was  allowed  a  certain  amount,  to 
wit:  about  the  sum  of  TWO  HUNDRED  AND 
FIFTY  DOLLARS  ($250.00)  for  his  services  in 
helping  to  erect  an  addition  to  said  store  property, 
said  store  property  at  all  times  mentioned  in  the 
Amended  and  Supplemental  Complaint  and  long 
prior  thereto  being  the  absolute  property  of  the  de- 
fendant ;  admits  that  the  plaintiff  and  the  defendant 
should  contribute  equally  toward  the  payment  of  all 
bills  owing  by  the  firm ;  admits  that  defendant  was  to 
receive  all  accounts  due  said  firm,  but  denies  that  he 
agreed  and  promised  to  pay  to  plaintiff  the  sum  of 
FORTY  DOLLARS  ($40.00)  for  his  interest  in  the 
bills  and  accounts  owing  to  said  firm  or  any  other 
sum;  and  avers  that  under  a  Bill  of  Sale,  dated  the 
21st  day  of  December,  1911,  given  by  George 
Meyers,  the  defendant  herein,  to  Michael  George,  the 
plaintiff  herein,  as  part  of  the  consideration  for  the 
execution  of  said  Bill  of  Sale  by  said  George  Meyers 
to  the  [98]  said  Michael  George,  the  said  Michael 
George  covenanted  and  agreed  that  the  said  George 
Meyers  should  collect  all  bills  due  and  owing  to  the 
said  firm  of  GEORGE  MEYERS  &  COMPANY. 
Denies  each  and  every  other  allegation  in  said  para- 
graph six  in  said  Amended  and  Supplemental  Com- 
plaint contained. 
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VI. 

Denies  each  and  every  allegation  contained  in 
paragraphs  seven  and  eight  of  said  Amended  and 
Supplemental  Complaint. 

VII. 

Answering  paragraph  nine  of  said  Amended  and 
Supplemental  Complaint,  defendant  denies  each  and 
every  allegation  in  said  paragraph  contained ;  denies 
that  there  is  due  the  plaintiff  the  sum  of  FIVE 
HUNDRED  SEVENTY-ONE  DOLLAES  and 
THIRTY-SEVEN  CENTS  ($571.37),  or  any  other 
sum  or  sums  whatsoever. 

AND  FOR  AN  AFFIRMATIVE  DEFENSE  TO 
THE  ALLEGATIONS  CONTAINED  IN  SAID 
AMENDED  AND  SUPPLEMENTAL  COM- 
PLAINT, DEFENDANT  ALLEGES: 

I. 

That  on  or  about  the  21st  day  of  December,  A.  D. 
1911,  the  partnership  which  had  theretofore  existed 
between  the  plaintiff  and  defendant  and  which  said 
partnership  was  designated  and  known  under  the 
firm  name  and  style  of  GEORGE  MEYERS  &  COM- 
PANY, was  by  said  plaintiff  and  defendant  herein 
mutually  dissolved,  and  at  the  time  of  such  dissolu- 
tion, all  the  bills,  accounts,  choses  in  action  and  any 
and  all  differences  between  defendant  and  plaintiff 
were  taken  into  consideration  and  were  fully  set- 
tled, paid  and  satisfied  and  formed  the  basis  of  such 
dissolution  of  said  partnership  between  said  plaintiff 
and  defendant;  and  any  and  all  claims  which  either 
party,  the  plaintiff  or  defendant,  may  have  had 
against  the  other,  were  fully  settled,  paid  and  satis- 
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fied  in  full  by  reason  of  said  absolute  dissolution  of 
said  partnership.     [99] 

WHEREFORE,  defendant  prays  that  the  plain- 
tiff go  hence  without  relief  and  that  defendant  have 
his  costs  and  disbursements  herein. 

WINN  &  BURTON, 
Attorneys  for  Defendant.     [100] 

United  States  of  America, 
District  of  Alaska, — ss. 

Before  me,  the  subscribed,  personally  appeared 
George  Meyer,  who  being  first  duly  sworn  on  oath 
deposes  and  says  I  am  the  defendant  in  the  forego- 
ing entitled  cause;  that  I  have  heard  read  the  an- 
swer to  the  amended  and  supplemental  complaint 
herein ;  know  the  contents  thereof,  and  verily  believe 
the  same  to  be  true. 

GEO.  MEYERS. 

Subscribed  and  sworn  to  before  me  this  22  day  of 
December,  1912. 

(Notarial  Seal)       NEWARK  L.  BURTON, 

Notary  Public  for  Alaska. 
[101] 

Testimony  of  L.  Anderson,  for  Plaintiff    (In 

Rebuttal). 
Whereupon  to  further  prove  her  case,  plaintiff 
called  in  rebuttal  the  witness  L.  ANDERSON,  who, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

My  name  is  Leander  Anderson.  I  have  lived  in 
Alaska  since  the  1st  of  April,  '98.  I  know  George 
Meyers  and  his  wife  and  Mike  George.  I  lived  near 
them  on  the  beach,  about  600  feet.     I  am  67  years 
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old.  I  follow  carpentering.  I  remember  seeing  the 
fire  one  Sunday  morning  which  burned  the  upper 
part  of  George  Meyer's  store  and  also  his  two  chil- 
dren. 

And  thereupon  the  following  proceedings  took 
place  in  said  testimony: 

''Q.  Did  you  ever  put  an  addition  on  to  George 
Meyers' store  building  I"        '*A.  Yes." 

'*Mr.  ROBERTSON.— We  object  to  that  as  im- 
material, may  it  please  the  Court. " 

*'The  COURT. — I  suppose  he  is  trying  to  fix  a 
date." 

"Mr.  CHENEY.— Yes,  that  is  in  rebuttal  of  Mike 
George's  testimony  that  there  was  no  room  to  sleep 
in  and  that  he  had  to  sleep  on  the  counter. 

To  which  defendant  excepts,  and  an  exception 
was  allowed. 

And  thereupon  witness  testified  further  as  follows : 
I  did  some  work  on  George  Meyers'  store  on  the  side 
towards  Treadwell,  the  side  on  the  south.  There  was 
a  building  standing  close  to  this  one  and  I  connected 
the  two  and  made  it  into  one  building.  I  did  this 
work  for  Mr.  Meyers.  Mr.  Meyers  and  Mike  George 
were  in  business  together  at  that  time.  I  did  this 
work  before  the  fire,  sometime  in  the  early  part  of 
the  summer.  I  don't  remember  the  exact  date,  it 
was  warm  weather.  There  was  a  bedroom  in  the 
[102]  building  which  we  attached  on  to  the  store 
building.  It  was  a  two  room  house,  an  old  house; 
one  room  we  fixed  up  as  a  great  big  bedroom,  with  a 
bed  and  stove  in  it,  and  Mike  George  slept  in  there — 
he  said  he  was  sleeping  in  there.  This  was  before 
the  fire  and  it  was  warm  weather.     I  filled  in  be- 
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tween ;  one  wall  alongside  this  wall  and  another  one 
alongside  the  railroad  trac^.  I  put  a  hole  into  the 
wall  into  the  old  store  so  that  they  could  go  in  be- 
tween the  two,  and  the  partition  I  put  in  connected 
the  store  too.  I  also  put  in  a  door.  I  understood 
it  to  be  a  regular  bedroom,  it  looked  like  it. 

Cross-examination. 
(Questions  Propounded  by  Mr.  ROBERTSON.) 

I  did  this  work  in  the  summer  before  the  fire. 
[103] 

Testimony  of  Greorge  Meyers,  for  Plaintiff  (In 
Rebuttal) . 

Whereupon,  to  further  prove  her  case,  plaintiff 
called  in  rebuttal  the  witness,  GEORGE  MEYERS, 
who  being  first  duly  sworn,  testified  as  follows : 

On  Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

The  fire  at  our  store  occurred  on  September  18, 
1910.  I  marked  it  down  in  the  house  as  I  wanted  to 
know  the  time  when  the  children  are  dead.  Mr.  An- 
derson had  fixed  up  the  house  before  this  time,  be- 
fore the  children  were  burned,  several  months  before. 
He  fixed  the  old  house  and  joined  together  two 
rooms,  one  room  close  to  the  house  that  he  fixed,  and 
I  have  a  house  on  this  side,  and  I  have  joined  to- 
gether two  rooms  that  we  bought  from  O'Connor, 
and  what  he  fixed,  Mr.  Anderson,  was  right  in  the 
middle  between  the  joining  of  my  store,  on  this  side 
two  rooms.  When  he  got  it  fixed  there  were  two 
rooms  on  the  south  side  of  the  store.  I  had  it  fixed 
for  a  bedroom,  papered  all  over,  nice  bed,  table. 
Mike  occupied  this  as  a  bedroom,  and  we  lived  up- 
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stairs  but  he  ate  with  us.  After  the  fire  we  moved 
across  the  street  from  the  store,  we  bought  a  house 
from  Mr.  O'Connor,  one  story  and  a  half,  and  we 
lived  downstairs;  we  rent  upstairs,  and  Mike  ate 
with  us.  From  the  time  that  Mike  and  I  started  in 
business  together  in  October,  1909,  Mike  took  his 
meals  upstairs  with  us  and  also  slept  upstairs  for 
three  or  four  months  until  we  get  the  room  fixed  up 
downstairs.  The  time  of  the  fire  I  come  back  from 
Seattle  because  we  have  everything  all  mixed  up; 
we  all  sleep  in  Mike 's  room  for  a  while  until  we  have 
another  room  fixed  up  across  the  street.  As  soon 
as  the  room  across  the  street  was  fixed  we  moved  over 
there  and  Mike  took  his  meals  with  us. 

And  thereupon  the  following  proceeding  took 
place  in  said  testimony :     [104] 

''Q.  Now,  George,  Mr.  Jake  Saloum  has  testified 
in  this  case — you  didn't  hear  his  testimony?" 

"A.  No,  I  was  outside." 

"Q.  He  has  testified  that  he  came  down  to  your 
store  about  a  year  ago  with  his  brother,  Louis,  and 
that  you  and  Mrs.  Meyers  were  there,  and  Antone 
Meyers  and  himself  and  Louis  Saloum — that  you 
were  all  there  in  the  store — and  that  you  said  you 
wanted  to  fix  up  an  account  against  George  in  a 
book,  and  that  you  went  out  and  got  a  book  in  the 
other  room,  and  came  back,  and  somebody  said  that 
was  too  new  a  book,  that  you  better  put  it  in  the 
other  book,  and  you  went  out  and  got  an  older  book — 
this  book  (referring  to  exhibit  "A"  and  "B") — and 
that  you  wrote  down  in  that  book  those  items  that 
a'ppear  there?" 

''Judge  GUNNISON.— Now,  if  the  Court  please, 
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we  object  to  this  method  of  examination  of  witness, 
the  recital  of  all  the  testimony  of  some  other  witness, 
also  as  leading  and  suggestive,  and  I  apprehend  mul- 
tifarious; it  does  not  seem  to  me  that  is  the  proper 
way  to  examine  a  witness." 

''The  COURT. — No,  it  is  not  the  way  to  examine 
the  witness ;  the  way  to  examine  him  is  not  to  prefix 
it  by  what  has  been  said  before — ask  the  witness — 
direct  his  attention  to  such  a  time,  and  ask  him  what 
happened  on  that  occasion." 

''Q.  Now,  George,  I  will  ask  you  if  it  is  true  that 
you  did,  down  there  in  your  store,  take  a  book  out  of 
the  other  part  of  the  store — this  book  here — and  bring 
it  in  there,  and  in  the  presence  of  those  persons  I 
have  mentioned,  and  write  down  the  accounts  that 
appear  in  this  book  in  your  Syrian  language,  this 
that  you  have  sworn  to  before — I  will  ask  3^ou  if  that 
is  true?"        "A.  Is  true?" 

"Q.  Yes."        "A.  One  day—     [105] 

"Mr.  ROBERTSON.— We  ask  for  an  answer  of 
that  yes  or  no." 

"The  COURT. — Answer  the  question  —  state 
whether  it  is  true  or  not. ' ' 

"A.  It  was  Sunday;  Sunday  we  go  to  the  show; 
there  w^as  no  place  to  go,  and  we  go  to  the  show,  me 
and  my  wife  and  my  brother — "  - 

"Judge  GUNNISON.— We  object  to  this  and 
move  it  be  stricken  as  not  responsive  to  the  ques- 
tion." 

"The  COURT.— Ask  him  the  question." 

"The  .WITNESS.— That  is  the  time  it  was." 

"The  COURT.— Now,  you  asked  the  witness 
whether  or  not  that  happened  and  he  said  no,  it  didn't 
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happen.     Now,  you  ask  him  what  did  happen,  and 
direct  his  attention  to  the  time  Jake  Saloum  came 
down  there. ' ' 

^'Q.  Tell  the  jury  in  your  own  way  whether  Jake 
Saloum  came  down  there  to  your  place,  and,  if  he 
did,  what  happened?" 

''Judge  GUNNISON.— We  object  to  that  question 
on  the  ground  that  it  is  indefinite — if  Jake  Saloum 
came  down  there  to  your  place  and  what  happened. ' ' 

''The  COURT.— Fix  the  time." 

"Q.  I  will  fix  it  as  near  as  Jake  Saloum  fixed  it. 
When  Jake  Saloum  says  he  came  down  there  about 
a  year  ago  to  your  place  of  business,  tell  this  jury 
what  happened . " 

"A.  That  night  the  show,  and  we  go  down  there 
together,  me  and  my  wife  and  my  brother,  and  we 
meet  Louis  Saloum  and  his  brother,  and  we  go  to- 
gether ;  there  is  a  sidewalk  running  from  the  sawmill 
to  my  store,  and  another  sidewalk  going  to  Louis 
Saloum 's,  to  his  house  and  store,  "Mr.  Saloum,  will 
you  please  come  down?"  and  I  say  to  Mr.  Jake 
Saloum,  ' '  Will  you  please  come  down  to  my  house  ? ' ' 
And  he  say,  "All  right,"  because  every  Sunday  we 
go  down  to  his  house,  and  Louis  say  his  brother  come 
down  too.  Me,  my  brother  and  my  wife,  and  all  go 
down  to  my  house,  and  we  sit  down,  and  we  have  a 
fire  and  I  told  Jake  Saloum,  because  he  read  a  little 
[106]  English,  I  told  him,  "Jake,  will  you  please 
transfer  this  book  for  me  from  this  language  to 
English?"  He  say,  "Yes,  sure."  We  were  all  sit- 
ting down  there,  me  and  my  wife  and  my  brother 
and  Louis  Saloum  and  his  brother  in  one  room.  I 
say,  "All  right,  I  go  down  for  the  book,"  and  he 
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fixed  his  paper,  and  he  told  me,  ''All  right,  I  fix  it 
for  you."  I  went  down  and  showed  it  to  Mr. 
Cheney,  and  I  explained  to  Mr.  Cheney  about  this 
book.  He  said  all  right,  and  he  copied  the  piece 
of  paper  and  he  wrote  it  in  English.  After  one  day 
or  two  days  we  go  down,  me  and  Jake  and  his 
brother — " 

"Judge  GUNNISON.— We  object  to  this  as  not 
responsive  to  the  question.  He  asked  what  hap- 
pened on  that  night,  and  now  he  is  about  to  relate 
something  which  he  says  happened  two  or  three  days 
afterward." 

"The  COURT. — Just  answer  the  question  of  what 
happened  on  that  night  in  the  presence  of  those  peo- 
ple." 

And  thereupon  said  witness  testified  further  as  fol- 
lows : 

I  did  not  say  anything  to  Jake  Saloum  that  night 
about  fixing  up  a  job  on  Mike  George.  I  have  had 
the  book  for  a  long  time  and  used  to  mark  down  when 
something  was  paid.     Mike  knows  the  book  also. 

And  thereupon  the  following  proceeding  took  place 
in  said  testimony ; 

"Q.  When  you  requested  Jake  to  do  that,  did  he 
doit?" 

"Judge  GUNNISON.— I  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  and  not  rebuttal." 

"The  COURT.— I  don't  know,  he  may  testify  to 
what  happened  on  that  occasion. ' ' 

' '  Q.  Did  Jake  Saloum  write  that  at  that  time  on  a 
piece  of  paper,  in  English  ? ' ' 

"A.  Yes,  he  write  it,  and  fetched  it  to  you  at  that 
time  when  he  talked  to  you,  and  he  remembers  it 
too." 
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"Q.  Did  you,  while  Mr.  Saloum  was  there,  and 
your  wife  and  your  brother  and  Louis  Saloum,  go  out 
in  the  other  room,  [107]  the  storeroom,  and  get  a 
book  and  bring  it  in  there  to  that  room  where  you  all 
were,  and  did  anyone  say  that  was  too  new,  if  you 
were  going  to  put  up  this  job  you  better  get  an  older 
book?" 

"Judge  GUNNISON.— I  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  not  rebuttal ;  it  is 
leading,  suggestive,  and  there  is  no  foundation  laid 
for  any  impeaching  question." 

"The  COURT.— The  only  possible  objection  to  the 
question  is  that  it  is  leading,  and  that  is  not  a  very 
good  objection  because  it  is  redirect  examination. 
You  can  direct  the  person's  attention  to  some  specific 
thing  and  ask  him  if  he  said  so  and  so  or  did  so  and 
so — objection  overruled." 

"Judge  GUNNISON.— Exception. 

To  which  defendant  excepts  and  an  exception 
was  allowed. 

"Q.  You  may  state." 

"A.  What  was  the  question  % ' ' 

' '  Q.  When  you  were  there  in  the  room  did  you  go 
out  in  the  storeroom  and  get  a  book,  a  new  book — 
some  kind  of  a  book — and  bring  it  in  there,  and  did 
someone  say  that  that  was  too  new  to  write  this  stuff 
in,  and  that  you  had  better  get  an  older  book,  and 
then  did  you  go  out  and  get  this  older  book  and  bring 
it  in  and  write  this  in  it  ?  " 

"Judge  GUNNISON.— I  object  to  that  as  multi- 
farious. ' ' 

"The  COURT.— The  trouble  with  the  question  i& 
simply  this,  that  it  contains  a  whole  lot  of  things  in 
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one  question.  You  ask  a  dozen  questions  all  coupled 
together,  and  say  is  that  so ;  he  can  say  no,  that  is  not 
so,  but  he  might  mean  by  that  that  there  is  some  part 
of  it  that  is  not  so.  Now,  if  you  will  segregate  your 
questions,  and  not  put  so  many  questions  into  one 
question,  this  witness  can  answer  intelligently." 

"Q.  George,  did  you  go  out  in  the  store  and  get  a 
book  and  bring  it  back  into  the  room,  and  then  go  out 
and  get  [108]  another  book  and  bring  that  book 
into  the  room?" 

"Judge  GUNNISON. — The  same  objection. 

"The  COURT. — The  objection  is  overruled — an- 
swer the  question  yes  or  no,  did  you  do  it  1 " 

"A.  No,  I  didn't  do  it;  I  fetched  that  book  there." 
To  which  defendant  excepts  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

That  is  the  only  book  I  brought  in  and  no  one  said 
that  it  was  too  new  and  that  I  had  better  put  the  stuff 
in  an  old  book.  Jake  Saloum  did  not  say  in  our 
presence,  "You  may  know  more  about  law  than  I 
do."  George  Maloof  never  run  a  laundry  in  my 
store. 

And  thereupon  the  following  proceeding  took  place 
in  said  testimony : 

"Q.  If  Maloof  had  run  a  laundry  in  your  store,  or 
in  those  rooms,  and  washed  clothes  for  people  for 
five  months,  you  would  know  it,  wouldn't  you?" 

"Judge  GUNNISON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial,  suggestive,  ar- 
gumentive,  and  self  obvious." 

"The  COURT.— Objection  overruled." 

"A.  No,  sir;  he  didn't  have  no  laundry." 
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To  which  defendant  excepts  and  an  exception 
was  allowed. 
And  thereupon  said  witness  testified  further  as 
follows  : 

Mrs.  Meyers  was  present  at  the  time  that  Mike 
loaned  the  $200.(X),  and  I  endorsed  the  check  over  to 
her. 

No  cross-examination.     [109] 

Testimony  of  Louis  Saloum,  for  Plaintiff  (In 
Rebuttal). 

Whereupon  to  further  prove  her  case  plaintiff 
called  in  rebuttal  the  witness,  Louis  Saloum,  who  be- 
ing first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

"  Q.  Louis,  I  will  ask  if  you  remember  an  occasion 
when  something  like  a  year  ago  Jake  Saloum  came 
down  to  George  Meyers'  store  and  there  was  some 
talk  about  some  account  against  Mike  George  % ' ' 

''A.  Yes." 

"Q.  I  will  ask  you  to  state  to  the  jury  what  hap- 
pened there  at  that  time — just  state  to  the  jury  what 
took  place  there  at  that  time." 

"A.  One  Sunday  night  we  were  at  the  moving  pic- 
ture show,  me  and  my  brother,  and  Mr.  Meyers  and 
his  wife  and  his  brother. ' ' 

And  thereupon  said  witness  testified  further  as 
follows : 

When  we  came  out  of  the  show  George  Meyers 
asked  us  to  come  down  to  his  house  for  an  hour  or 
so  and  he  said,  ''I  was  up  to  the  lawyer's  office  and 
put  my  book  of  account  against  Mike  George,  so  the 
lawyer  tell  me  he  cannot  understand  our  language, 
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and  I  cannot  explain  very  good  myself,  so  will  you 
kindly  transfer  that  from  our  language  to  English  ? ' ' 
So  Jake  transferred  this  and  a  couple  of  days  after- 
wards we  came  to  Juneau  to  see  Mr.  Cheney. 

And  thereupon  the  following  proceedings  took 
place  in  said  testimony : 

''Q.  Did  you  hear  George  Meyers  say  in  the  pres- 
ence of  yourself  and  Mrs.  Meyers,  Antone  and  Jake 
Saloum,  your  brother,  that  he  was  going  to  put  up  a 
job  on  Mike,  and  fix  up  some  accounts  in  that  book?" 
[110] 

''Judge  GUNNISON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial,  not  the  lan- 
guage of  the  witness,  Jake  Saloum,  and  as  in  no  way 
an  impeachment  of  the  statement  of  Saloum." 

"The  COURT.— Oh,  well,  it  may  not  be  the  exact, 
identical  language,  but  it  is  the  same  in  substance,  as 
his  testimony,  so  he  may  ask  him  if  any  such  thing  as 
that  happened — answer  the  question. ' ' 

To  which  defendant  excepts  and  an  exception 
was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

I  did  not  see  anybody  write  in  the  book  that  night. 
He  read  it  to  Jake  and  he  wrote  it  in  English.  I 
came  to  Douglas  about  5  years  ago,  near  May,  1910. 
George  Maloof  did  not  to  my  knowledge  ever  run  a 
laundry  in  George  Meyers  store  after  I  came  here  in 
1910  up  to  the  time  that  Mike  and  George  dissolved 
partnership.  George  Meyers  can  read  and  write  in 
his  own  language  a  little. 

No  cross-examination.     [Ill] 
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Rebuttal). 

Whereupon  to  further  prove  her  case  plaintiff 
called  in  rebuttal  the  witness,  ANTONE  MEYERS, 
who  being  first  duly  sworn,  testified  as  follows : 

My  name  is  Antone  Meyers  and  I  am  a  brother  of 
George  Meyers.  I  have  been  in  this  country  for 
about  18  or  19  years  and  have  been  engaged  in  the 
mercantile  business  practically  all  of  the  time.  I 
went  back  to  the  old  country  for  a  couple  of  years. 
I  ran  a  store  in  Hoonah  and  Douglas  and  Juneau. 
I  have  been  away  for  a  number  of  years  until  about 
a  year  ago. 

And  thereupon  the  following  proceedings  took 
place : 

"Q.  Now,  do  you  recall  an  occasion  about  a  year 
ago  when  Jake  Saloum  came  down  to  George  Meyers' 
store  in  Douglas,  in  the  evening,  and  when  you  and 
Mrs.  Meyers  and  George  Meyers  and  Louis  Saloum 
were  there,  and  Jake  Saloum,  there  was  some  talk 
about  an  account  between  George  Meyers  and  Mike 
George,  about  some  rent  for  his  half  of  the  store  and 
the  account  of  Mrs.  Meyers'  board  and  so  forth — that 
she  had — do  you  remember  that  occasion  when  Louis 
and  Jake  were  down  there?"        "A.  Yes,  sir." 

"Q.  I  will  ask  you,  Antone,  if  at  that  time  George 
Meyers  took  this  book  and  wTote  an  account  in  it 
against  Mike  George?"        "A.  Why — 

"Q.  This  book  here  (exhibiting  Plaintiff's  Exhibit 
*A'  and  'B') — I  will  ask  you  what  took  place  there?" 

^'The  COURT.— If  you  want  to  rebut  Jake  Saloum 
by  this  witness,  ask  this  witness  whether,  in  his  pres- 
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ence,  at  any  time,  any  such  thing  as  that  happened." 

'*Q.  At  any  time,  Antone,  when  you  were  present, 
and  the  parties  I  have  mentioned  were  present,  that 
is,  George  Meyers,  Mrs.  Meyers,  Jake  Saloum  and 
Louis  Saloum,  did  you  hear  [112]  George  Meyers 
say  that  he  was  going  to  put  up  a  job  on  Mike  George, 
and  that  he  took  that  book  and  wrote  down  some  ac- 
counts in  it  against  Mike  George  % ' ' 

"A.  Not  that  I  know  of." 

"Q.  Do  you  remember  when  Jake  Saloum  was 
there  on  the  occasion  I  have  referred  to,  about  a  year 
ago,  when  you  five  people  were  there — do  you  re- 
member George  going  out  into  the  store  and  getting 
a  book  and  bringing  it  in,  and  you  or  somebody  else 
saying,  *That  is  too  new  a  book,  better  get  an  older 
bookr  " 

And  thereupon  said  witness  testified  further  as 
follows : 

We  were  at  the  show  on  Sunday  night  and  when 
we  came  out  we  saw  Jake  Saloum  coming  out  and 
my  brother,  George  Meyers,  said  no  one  of  us  could 
write  English  and  Jake  could  write  English — "I 
have  a  few  words  there  between  me  and  Mike  and  I 
like  him  to  take  off,  "so  we  called  Jake  and  took 
him  down  to  our  house,  and  he  said  all  right.  We 
come  out,  and  we  all  walked  right  into  my  brother's 
house.  Of  course,  I  was  living  there  myself.  Well, 
he  asked  Jake  to  write  a  few  words  for  him,  and  he 
said  all  right,  so  George,  he  went  back  to  the  store, 
the  little  office,  and  got  the  book,  and  he  told  him  to 
write  it  for  him  in  English.     Well,  he  says,  all  right, 
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so  George,  he  was  reading  to  him,  and  Jake,  he  was 
writing  down  on  a  sheet  of  paper — that  is  just  as 
much  as  was  done.  I  did  not  hear  any  conversation 
between  George  Meyers  and  Jake  or  Louis  Saloum 
about  putting  up  a  job  on  Mike.  I  was  there  all  of 
the  time  until  they  went  out.  Jack  Saloum  wrote  it 
down  as  George  read  it  to  him  from  the  book. 
George  said  he  wanted  to  take  it  to   an   attorney. 

No  cross-examination. 
[113] 

Testimony  of  Mrs.   Greorge  Meyers,  in  Her   Own 
Behalf  (Recalled). 

Whereupon,  plaintiff  in  further  proof  of  her  case, 
called  the  witness  Mrs.  GEORGE  MEYERS,  the 
plaintiff,  who  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(Questions  Propounded  by  Mr.  CHENEY.) 

That  is  my  signature  on  the  back  of  the  check,  my 
endorsement.  I  heard  what  Mike  George  testified 
here  in  the  courtroom.  1  heard  him  tell  that  he 
loaned  me  fifty  dollars,  one  hundred  and  fifty  dollars 
and  one  hundred  and  seventy-five  dollars,  also  about 
the  two  hundred  dollars.  I  never  borrowed  $50.00 
from  Mike  George  in  the  summer  of  1912  nor  at  any 
time.  I  never  borrowed  $150.00  from  him  in  Janu- 
ary of  this  year.  I  did  not  go  to  his  store  for  about 
five  minutes  and  tell  Maloof  that  I  wanted  $150.00, 
and  then  Mike  gave  it  to  Maloof  and  Maloof  gave  it 
to  me.  I  never  went  to  the  store  two  or  three  days 
after  this  and  asked  for  $175.00.     None  of  this  story 
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is  true.     I  asked  him  for  that  $200.00,  and  he  say, 
"Go  up  to  Hubbard's  and  we  make  a  note;  I  give 
you  $200.00."     I  thought  my  husband  will  give  me 
a  little  more  to  go  down  below  to  make  operation,  but 
my  husband  he  didn't  have  money  enough  that  time, 
to  give  me  more  than  $200.00;  that  is,  we  didn't  have 
enough  money  to  go  down  below,  and  I  had  an  oper- 
ation with  Dr.  De  Vighne  with  that  $200.00;  my  hus- 
band give  me  that,  and  I  got  some  money  myself  in 
the  bank.     I  got  the  money  on  the  check  for  $200.00. 
My  husband,  he  tell  him,  "For  that   we    give   you 
note,  give  you  paper."    When  I  asked  Mike  for  the 
money  he  said  he  couldn't  give  the  money  without  a 
note.     I  got  the  money  and  my  husband  gave  him  a 
note.    At  that  time  I  asked  Mike  for  the  money  he 
owed  me  and  he  said,  "Yes,  all  right — you  make 
operation  now,  and  after  you  get  better,  we  will  see 
after  that,"  and  that  is  all.     "That  $200.00  I  bor- 
rowed to  you,  you  are  sick  now,  after  while  we  will 
see;  maybe  I     [114]     pay  you;  I  ain't  got  enough 
money  now."     I  told  my  husband  and  we  go  to  the 
office  of  Mr.  Hubbard  and  Mr.  Hubbard  make  the 
note  and  my  husband  sign  it  and  my  husband  give 
the  check  to  me,  and  I  get  the  money  myself.     I 
heard  Mike  George  testify  that  I  did  not  ask  him 
for  the  money,  but  I  asked  him  for  it.     I  heard  Mike 
George  swear  that  George  Meyers  came  to  his  store 
and  asked  him  for  the  $200.00,  and   that    he    and 
Maloof  and  George  Meyers  went  to  Hubbard's  and 
that  I  was  not  there.     He  was  up  to  my  house,  and  I 
fiay,  "I  am  sick,  can  you  give  me  $200.00?"    "I  can- 
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not  give  you  $200.00  without  making  a  note  first,'* 
and  after  the  note  was  made  Mr.  Hubbard  gave  the 
check  to  me.  I  was  going  to  Juneau;  I  must  go  to 
Treadwell  and  get  my  friend,  Mrs.  Ferrish,  Hved  in 
Treadwell,  to  come  to  Juneau;  all  the  time  she  come 
with  me  to  the  doctor,  I  go  down  to  Treadwell  and 
didn't  find  Mrs.  Ferrish  that  time  in  the  house,  and 
I  go  to  the  Treadwell  wharf  to  wait  for  the  ferry, 
and  I  see  Maloof,  he  wait  for  the  ferry  too;  on  the 
wharf  in  Treadwell,  "Hello,  Maloof,  where  you  go- 
ing?" ''I  go  to  Juneau  looking  for  work;  all  the 
time  I  don't  work."  He  said,  "What  are  you  going 
to  do, ' '  and  I  told  him  I  go  to  Juneau  to  see  the  doc- 
tor, and  I  went  to  Treadwell  to  take  Mrs.  Ferrish 
with  me,  but  I  didn't  find  her  in  the  house,  so  go 
down  to  the  Treadwell  dock;  and  I  got  on  the  boat 
and  I  sat  down  and  he  sat  down,  Mr.  Maloof,  and 
after  I  sat  down  I  put  my  hand  in  the  pocket-book 
to  pay  my  ferry  fare,  and  no  find  it;  my  husband 
gave  me  $150.00  to  put  in  the  bank;  he  said, 
"$150.00,  take  that  down  and  put  the  money  in  the 
bank."  I  put  my  hand  in  my  pocket  and  I  didn't 
find  that  $150.00,  and  I  told  Maloof,  "I  think  I  lose 
my  money";  and  I  told  the  conductor  to  stop  the 
ferry,  I  got  to  go  home.  And  in  my  home  I  find  the 
money,  and  left  it  in  the  bed.  I  didn't  go  to  Juneau 
that  time,  my  husband  [115]  give  me  the  $150.00 
to  put  in  the  bank,  because  I  go  to  Juneau  to  see  the 
doctor.  I  told  the  captain  that  I  had  lost  the 
$150.00  and  he  stopped  at  the  Douglas  wharf.  I 
didn't  tell  him  I  had  it  done  up  in  a  handkerchief 
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but  might  be  that  Maloof  did.  Pie  said,  "Where 
you  put  it?"  and  I  say,  "I  put  it  in  my  pocket-book, 
in  my  pocket. ' '  I  got  off  at  Douglas  and  went  right 
home  and  when  I  got  inside  I  found  the  money  home. 
I  didn't  go  back  to  Juneau  that  time,  because  the 
bank  was  closed,  I  lost  the  time  and  I  didn't  go  back 
that  day.  I  generally  put  the  money  in  the  bank 
for  my  husband,  and  I  helped  him  in  the  store  some- 
times. 

And  whereupon  the  following  proceedings  took 
place : 

"Q.  Now,  Mrs.  Meyers,  you  heard  Mike  George 
testify  that  after  sleeping  upstairs  and  eating  with 
you  upstairs  over  the  store  for  three  months,  he  said 
that  was  all  he  ever  ate  with  you?" 

"Judge  GUNNISON.— That  is  objected  to  as  not 
proper  rebuttal." 

"The  COURT. — There  has  been  no  question  yet, 
I  cannot  tell." 

"Q.  And  you  heard  him  say  that  after  about 
three  months  he  went  down  in  the  store  and  slept 
in  the  store  on  the  counter?" 

"Judge  GUNNISON.— We  object  to  that." 

"A.  Got  that  room,  and  Mike  he  stayed  in  it." 
To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

And  thereupon  said  witness  testified  further  as 
follows : 

That  was  Mike's  bedroom  and  he  always  slept 
there  [116]  and  never  slept  on  the  counter.  My 
husband  had  the  room  all  fixed  up  for  him,  nice  new 
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paper  and  everything,  he  also  furnished  the  furni- 
ture. I  took  care  of  the  room  myself.  Mike  ate 
upstairs  with  us  before  the  fire  and  after  the  fire  he 
ate  across  the  street  with  us.  I  did  Mike's  cooking, 
washing  and  fixed  his  room  and  charged  him  50^^  a 
day  or  $15.00  a  month,  that  is  what  it  is  worth.  He 
says,  "Do  that  work  and  I  pay  you  what  it  is 
worth."  I  have  had  some  Indian  woman  wash 
dishes  for  me  sometimes,  got  lots  of  clothes,  and 
come  to  help  me  most  of  the  time.  I  was  in  the 
room  when  Jake  Saloum  testified  and  heard  what  he 
said.  The  night  that  we  were  all  in  the  store  to- 
gether, I  go,  me  and  my  husband,  to  the  show,  and 
my  husband's  brother,  we  go  the  three  together  to 
the  show — my  husband's  brother  is  Antone  Meyers. 
After  the  show  we  see  Louis  Saloum  and  his  brother 
Jake  Saloum,  outside,  and  my  husband  talk  to  him, 
and  told  him,  "Jake,  will  you  please  come  down 
home  and  write  a  few  words  in  English,  so  I  take  it 
to  Mr.  Cheney  and  explain  to  him,  "I  cannot  write 
it  in  Enghsh  and  cannot  explain  it  in  English. ' '  He 
say,  "All  right  I  go";  and  so  Jake  Saloum,  he  come 
down  and  my  husband  read  the  book.  "Can  you  do 
if?"  He  say,  "All  right,  if  you  bring  me  a  piece  of 
paper";  he  bring  in  this  paper,  and  Jake  Saloum 
put  it  in  English,  and  my  husband  read  it  to  him  to 
bring  to  you.  Jake  Saloum  copied  the  accounts  in 
English  on  a  piece  of  paper,  these  accounts  were 
written  previous  to  this  time.  He  never  said  any- 
thing about  fixing  up  a  job  on  Mike  George.  The 
first  time  he  bring  the  book  nobody  say  nothing  at 
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all;  he  say,  "Bring  the  book,"  and  Jake  Saloum  put 
it  in  English,  and  my  husband  read  it  to  him  in  my 
language.     No  one  else  wrote  in  the  book  but  my 
husband,  no  one  else  can  write.     [117] 
And  thereupon  the  following  proceedings    took 

place : 

"Q.  Do  you  know  whether  Jake  Saloum  did  bring 
that  over  to  Juneau  afterwards'?" 

"Judge  GUNNISON.— I  object  to  that." 

"A.  No,  sir;  he  said  we  go  together;  together  they 
go,  Louis  and  Jake  and  my  husband." 

"Q.  When  George  Meyers  asked  Jake  Saloum  to 
write  this  out  at  that  time,  W'hat  did  he  say  he 
wanted  it  for  ?  " 

"Judge  GUNNISON.— We  object  to  that  as  in- 
competent, irrelevant  and  immaterial." 

"The  COURT. — It  is  simply  asking  the  witness 
what  was  said  and  what  was  done  on  that  occasion." 
To  which  defendant  excepts,  and  an  excep- 
tion was  allowed. 

"A.  Because  it  is  in  my  language  and  he  make  it 
in  English  to  explain  to  you,  because  George  can- 
not explain  it  to  you  in  my  language." 

And  thereupon  said  witness  testified  further  as 
follows : 

George  Meyers  stated  that  the  reason  he  wanted 
it  translated  into  English  was  so  that  he  could  give 
it  to  Mr.  Cheney,  his  lawyer.  I  have  lived  in  Doug- 
las all  the  time  and  raised  my  family  there.  I  never 
saw  George  Maloof  running  a  laundry  anywhere. 
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(Testimony  of  Mrs.  George  Meyers.) 
And   hereupon   the    following  proceedings   took 

place : 

''Q.  What  has  he  (referring  to  witness  Maloof) 
been  doing  the  last  two  or  three  years?" 

''Judge  GUNNISON.— I  object  to  that  as  incom- 
petent, irrelevant  and  immaterial. ' ' 

"The  COURT.— If  she  knows  what  he  has  been 
doing  she  may  state." 

To  which  defendant  excepts,  and  an  excep- 
tion was  allowed.     [118] 

And  thereupon  said  witness  testified  further  as 
follows : 

Sometimes  George  Maloof  worked  for  his  board, 
brought  up  things  from  the  wharf,  or  worked  in  the 
store,  or  helped  Mike  George.  He  worked  some  of 
the  time  in  the  mines  at  Treadwell,  but  I  don't  know 
how  long.  He  is  working  for  Mike  George  now. 
At  the  time  my  husband  and  Mike  finished  partner- 
ship, Maloof  was  staying  with  Mike  and  eating  with 
us,  but  I  don't  know  where  he  slept.  I  know  Mrs. 
Dutchy  Martin.  She  never  did  any  washing  for 
Mike  while  he  was  staying  at  my  house.  At  the 
time  Mrs.  Martin  married  she  got  sick  and  went  to 
the  Douglas  Hospital.  Sometimes  Mrs.  Martin 
came  in  the  store  to  buy  things  and  she  and  Mike 
had  trouble  over  the  price  of  them.  After  Mike's 
four  children  came  from  Pawtucket,  Rhode  Island, 
Mrs.  Martin  and  the  Indian  woman  did  washing  for 
him.  That  was  after  Mike  George  and  George 
Meyers  dissolved  partnership. 
(No  cross-examination.)     [119] 
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Plaintiff's  Exhibit  No.  6— Complaint  in  George  vs. 
Meyers  in  Commissioner's  Court. 

Pltffs.  Exhibit  No.  6.  Received  in  evidence  Dec. 
8, 1915.     In  cause  No.  1277-A.    J.  W.  Bell,  Clerk. 

In  the  United  States  Commissioner's  Court  for  the 
District  of  Alaska,  Division  No.  One,  Juneau 
Precinct. 

Case  No.  . 

MICHAEL  GEORGE, 

Plaintiff, 
vs. 

GEORGE  MEYERS, 

Defendant. 

Comes  now  the  above-named  plaintiff,  complain- 
ing of  the  defendant  George  Meyers,  and  for  cause 
of  action  alleges : 

I — That  the  plaintiff  and  defendant  are  both 
residents  of  Douglas  City,  Douglas  Island,  District 
of  Alaska. 

II — That  on  or  about  the  1st  day  of  March,  1908, 
while  the  plaintiff  was  a  resident  of  the  State  of 
Rhode  Island,  the  plaintiff  loaned  to  defendant  the 
sum  of  Five  Hundred  ($500)  Dollars,  which  sum  the 
defendant  agreed  to  return  to  plaintiff  with  interest. 

Ill — That  on  or  about  the  25th  day  of  March, 
1908,  the  plaintiff  secured  the  payment  of  a  bill 
of  goods  bought  by  defendant  from  Elias  George  & 
Blrothers,  for  the  amount  of  Three  hundred  sixty- 
four  &  47/100  ($364.47)  Dollars; 

IV — That  thereafter  and  on  or  about  the  10th  day 


136  Michael  George  vs. 

of  June,  1908,  the  plaintiff  was  compelled  to  pay 
to  the  said  Elias  George  &  Brothers,  the  sum  of 
three  hundred  sixty-four  &  47/100  ($364.47)  Dol- 
lars, the  amount  above  referred  to  for  the  benefit 
of  defendant. 

V — That  thereafter  the  plaintiff  came  to  Douglas 
City,  Alaska,  and  entered  into  partnership  with  de- 
fendant under  the  firm  name  of  Greorge  Meyer  & 
Co.,  on  or  about  the  1st  day  of  November,  1909,  the 
plaintiff  furnishing  certain  and  defendant  furnish- 
ing certain  articles  of  stock,  and  it  was  then  and 
there  agreed  that  the  plaintiff  and  defendant  should 
be  equal  partners. 

VI — That  thereafter  on  or  about  the  21st  day  of 
December,  1911,  plaintiff  and  defendant  made  a 
partial  dissolution  of  said  partnership,  and  it  was 
then  and  there  agreed  that  plaintiff  [120]  should 
give  defendant  in  consideration  for  defendant's 
share  in  a  certain  stock  of  goods,  wares  and  mer- 
chandise, credit  upon  the  aforementioned  loan  and 
advancement,  to  the  amount  of  Six  hundred  twenty- 
one  97/100  ($621.97)  dollars;  it  was  further  agreed 
that  the  amount  due  and  owing  plaintiff  from  de- 
fendant at  that  date  was  two  hundred  forty-two  & 
50/100  ($242.50)  dollars,  w^ith  interest  on  Eight 
hundred  sixty-four  &  47/100  ($864.47)  dollars  from 
the  time  at  which  the  loan  and  advancements  were 
made  up  to  the  time  the  plaintiff  and  defendant 
entered  into  the  partnership  above  referred  to,  with 
interest  on  Five  hundred  ($500.00)  dollars  during 
the  existence  of  said  partnership,  the  interest  on 
Three  hundred  sixty-four  &  47/100  ($364.47)  dol- 


Mrs.  George  Meyers.  137 

lars  being  considered  as  plaintiff's  share  of  the  rent 
due  and  owing  to  the  defendant  on  account  of  the 
firm  occupying  the  defendant's  place  of  business,  to- 
gether with  interest  on  two  hundred  forty-two  & 
50/100  ($242.50)  dollars  from  the  time  of  said 
partial  dissolution,  and  the  above  amount  is  now  due 
and  unpaid. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  amount  of  Two  hundred  forty-two 
&  50/100  ($242.50)  dollars  with  interest  on  said 
amount  from  and  after  the  21st  day  of  December, 
1911,  interest  on  Eight  hundred  sixty-four  &  94 
($864.47)  dollars  at  the  legal  rate  from  the  10th  day 
of  June,  1908,  to  the  1st  day  of  November,  1909,  in- 
terest on  Five  hundred  ($500)  Dollars  from  and 
after  the  1st  day  of  November,  1909,  at  the  legal  rate 
of  8%  up  to  the  21st  day  of  December,  1911,  to- 
gether with  his  costs  and  disbursements  in  this  be- 
half incurred. 

(Signed)  HELLENTHAL  &     HELLEN- 
THAL, 

Attorneys  for  Plaintiff.     [121] 

BE  IT  FURTHER  REMEMBERED  that  there- 
after and  on  the  9th  day  of  December,  1915,  said 
jury  retired  to  deliberate  upon  their  verdict,  and 
that  thereafter  and  on  said  day  said  jury  returned 
into  court  the  following  verdict : 
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*'In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEO.  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

VERDICT. 

We,  the  jury  in  the  above-entitled  cause  find  for 
the  plaintiff,  and  assess  the  amount  of  her  recovery 
at  $418.35. 

(Signed)     FRANKLIN  W.  BiUTTERS, 

Foreman. '' 
— which  said  verdict  was  thereupon  received  and 
filed  in  open  court; 

To  which  defendant  excepts  and  exception 
allowed. 
BE  IT  FURTHER  REMEMBERED,  that  there- 
after and  within  two  days  of  said  9th  day  of  De- 
cember, 1915,  to  wit:  on  the  11th  day  of  December, 
1915,  defendant  duly  and  regularly  filed  with  the 
clerk  of  the  above-entitled  court  his  motion  for  a 
new  trial,  accompanied  by  affidavits,  as  follows,  to 
wit:     [123] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

iMRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Motion  for  New  Trial. 

Comes  now  the  above-named  defendant  by  his 
attorneys  Messrs.  Gunnison  &  Robertson,  and  re- 
spectfully moves  the  Court  that  the  verdict  here- 
tofore rendered  by  the  Jury  herein  may  be  set  aside 
and  a  new  trial  granted,  for  the  reasons  and  causes 
hereinafter  set  forth,  all  of  which  have  materially 
affected  the  substantial  rights  of  this  defendanit, 
against  whom  said  verdict  was  rendered,  to  wit: 

FIRST:  Irregularity  in  the  proceedings  of  the 
adverse  party,  and  particularly  her  counsel,  Z.  R. 
Cheney,  by  w^hich  the  defendant  was  prevented 
from  having  a  fair  trial,  said  irregularities  consist- 
ing of  the  matters  and  things  particularly  set  forth 
in  the  affidavits  hereunto  annexed,  as  w^ell  as  ap- 
pearing more  fully  in  the  shorthand  notes  of  the 
official  reporter  in  said  cause; 

SECOND:  Misconduct  of  the  prevailing  partyl, 
and  her  counsel  Z.  R.  Cheney,  particularly  in  the 
matters  and  things  set  forth  in  the  affidavits  here- 
unto annexed  and  as  more  fully  appears  at  large 
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in  the  record  of  the  evidence  of  said  case  taken  down 
by  the  official  reporter  therein.     [124] 

THIRD :  Surprise  that  certain  matters  arising  in 
the  trial  of  said  cause,  which  ordinary  prudence  could 
not  have  guarded  against,  as  more  particularly  ap- 
pears in  the  affidavits  hereunto  annexed  and  more 
fully  appears  at  large  in  the  records  and  files  of  said 
cause  and  in  the  shorthand  notes  of  the  evidence  of 
the  official  reporter. 

FOURTH:  Newly  discovered  evidence  material 
for  this  defendant,  which  he  could  not  with  reason- 
able diligence  have  discovered  and  produced  at  the 
trial,  as  more  fully  appears  by  the  affidavits  hereto 
annexed,  and  particularly  the  affidavit  of  one  Messer- 
schmidt. 

FIFTH:  (a)  Insufficiency  of  the  evidence  to  jus- 
tify the  verdict,  as  fully  appears  by  the  record  of  the 
evidence  taken  in  shorthand  by  the  official  reporter 
in  the  whole  of  the  said  oral  and  documentary  evi- 
dence adduc(ied  on  the  trial  hereof,  and  particularly 
in  the  following  respects :  that  the  plaintiff  failed  to 
prove  either  of  her  alleged  causes  of  action  by  a  pre- 
ponderance of  the  evidence,  but  that  to  the  contrary 
the  evidence  of  the  witnesses  on  behalf  of  the  defend- 
ant both  in  disinterestedness  and  weight,  exceeded 
the  evidence  offered  by  the  plaintiff;  that  the  plain- 
tiff on  her  ;first  cause  of  action  did  not  prove  her  case 
by  preponderance  of  evidence,  but  to  the  contrary 
the  evidence  offered  on  her  behalf  was  contradicted 
by  at  least  three  disinterested  witnesses;  that  the 
plaintiff  did  not  by  a  preponderance  of  the  evidence 
establish  her  second  cause  of  action  as  alleged  in  the 
complaint,  but  on  the  contrary  there  was  no  evidence 
offered  conforming  to  the  material  allegations  of  the 
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complaint;  that  all  the  plaintife's  evidence  went  to 
show  that  if  there  ever  was  an  account  stated  of  a 
balance  in  favor  of  George  Meyers,  from  the  defend- 
ant, that  said  balance  was  $345.00,  and  not  $390.00 
[125]  as  stated  in  the  complaint;  that  the  defend- 
ant established  by  a  preponderance  of  the  evidence 
his  counterclaim  against  the  plaintiff  at  least  for  the 
sums  of  $150.00  and  $175.00;  that  the  loans  of  said 
sums  were  not  proved  by  three  witnesses,  one  of  them 
the  defendant,  and  that  the  only  evidence  in  contra- 
diction thereof  was  a  general  denial  by  the  plaintiff; 
furthermore  that  there  was  corroborative  testimony 
of  said  evidence  of  the  defendant  by  the  distinter- 
ested  witness,  Bothwell,  whose  testimony  must  have 
been  entirely  disregarded  by  the  jury  in  order  to 
arrive  at  their  verdict ;  that  said  plaintiff  offered  no 
evidence  that  a  reasonable  value  of  the  said  alleged 
services  for  the  defendant  was  $390.00,  except  her 
own  testimony  that  it  was  worth  50f^  a  day,  and  that 
she  was  permitted  to  make  said  statement  without 
having  qualified  as  to  being  competent  to  testify  to 
the  reasonable  value  of  said  services ; 

(b)  That  the  said  verdict  is  against  the  law  in  all 
respects  and  particulars  as  more  fully  appears  by 
the  records  and  files  in  the  trial  of  this  case,  and  more 
particularly  in  the  following  respects  to  wit ;  that  the 
plaintiff  in  one  cause  of  action  sued  on  account  stated 
for  $390.00,  whereas  as  a  matter  of  fact  her  only  evi- 
dence is  to  the  effect  that  there  is  an  account  stated 
for  $345.00;  that  there  is  an  account  stated  for 
$345.00;  that  the  said  plaintiff  in  her  reply  admitted 
having  borrowed  $200.00  from  the  defendant  Michael 
George,  but  that  there  is  no  evidence  in  the  case 
wherein  said  plaintiff  ever  states  that  she  repaid  said 
$200.00;  the  only  testimony  in  her  behalf  in  that  re- 
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spect  going  to  the  effect  that  her  husband  George 
Meyers,  at  one  time  paid  back  $200.00  to  the  defend- 
ant; that  said  verdict  is  entirely  against  the  law  in 
that  plaintiff  in  no  wise  proved  her  case  by  a  prepon- 
derance of  the  evidence  [126]  and  failed  to  estab- 
lish that  she  was  entitled  to  recover  any  sum  from 
the  defendant  whatsoever ; 

SIXTH :  Errors  in  law  occurring  during  the  trial 
and  duly  excepted  to  by  the  defendant,  as  more  fully 
appears  by  the  records  and  files  herein  and  particu- 
larly in  the  shorthand  notes  of  the  official  reporter, 
and  more  particularly  in  the  following  respects,  to 
wit;  Refusal  of  the  Court  to  permit  the  defendant 
to  request  the  witness  George  Meyers  to  read  from 
the  book,  Plaintiff's  Exhibit  "A"  which  the  said 
witness  had  stated  he  had  Avritten  in  his  own  hand- 
writing; the  swearing  of  the  witness  Louis  Saloum 
as  an  interpreter  over  the  objection  of  defendant's 
counsel;  refusal  of  the  Court  to  permit  the  defend- 
ant to  cross-examine  the  witness  George  Meyers,  in 
the  plaintiff 's  case  in  chief  as  to  the  time  that  he  and 
the  defendant  purchased  the  cabin  from  Mike 
O'Connor,  and  afterwards  in  the  plaintiff's  case  on 
rebuttal  permitting  the  plaintiff  to  go  into  said  case 
with  the  witness  George  Meyers  and  the  witness 
Leander  Anderson;  permitting  the  witness  George 
Meyers  to  testify  that  there  w^as  a  paper  made  out  by 
one  Hensen  at  the  time  of  the  settlement  of  the  prop- 
erty ;  permitting  the  witness  Louis  Saloum,  to  testify 
as  to  the  size  of  the  store  building;  but  afterwards 
refusing  to  permit  the  defendant  to  go  into  said  mat- 
ters; permitting  the  plaintiff's  counsel  to  lead  the 
various  witnesses  of  the  plaintiff  over  the  objections 
of  the  defendant ;  refusal  of  the  Court  to  permit  the 
defendant  to  interrogate  the  witness,  Louis  Saloum 
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as  to  whether  or  not  the  witness  George  Meyers  in  a 
former  case  in  the  Commissioner's  Court  was  not 
asked  whether  or  not  the  defendant  owed  him  any 
money;  permitting  the  plaintiff  to  interrogate  the 
defendant  regarding  the  loss  of  the  lives  of  the  two 
children  of  the  plaintiff;  permitting  [127]  per- 
mitting the  plaintiff  over  the  objection  of  the  defend- 
ant to  ask  argumentative  questions  of  the  defendant ; 
permitting  the  plaintiff  to  ask  the  defendant  as  to 
who  got  the  money  on  the  $200.00  check ;  permitting 
the  plaintiff  to  interrogate  the  witness  George  Maloof 
in  regard  to  a  case  in  which  one  S.  T.  Hills  is  plain- 
tiff, and  George  Meyers  and  A.  J.  Meyers  are  defend- 
ants ;  permitting  the  plaintiff  to  interrogate  the  wit- 
ness Maloof  as  to  why  the  defendant  passed  the 
$150.00  to  him,  why  he,  the  defendant,  did  not  pass 
the  $175.00  to  him,  what  he  had  to  do  with  the  loan 
of  $200.00  from  the  defendant  to  the  plaintiff's  hus- 
band, where  the  witness  Maloof  slept ;  as  to  who  was 
paying  for  his  attendance  in  court,  and  as  to  whether 
or  not  the  witness  Maloof  was  running  a  gambling 
house ;  striking  the  answer  of  the  defendant  Fannie 
Williams,  when  she  stated  that  the  defendant 
Michael  George  put  the  money  on  the  counter;  per- 
mitting the  plaintiff  to  cross-examine  the  witness 
Jake  Saloum,  relative  to  his  having  copied  an  account 
from  the  book.  Plaintiff' 's  Exhibit  "A";  permitting 
the  plaintiff's  counsel  on  her  case  in  rebuttal  to  state 
to  the  various  witnesses  one  question  involving  mat- 
ters which  the  defendant's  witness  Jake  Saloum  had 
testified  to  in  such  a  manner  that  they  could  be  an- 
swered by  categorical  answer ;  permitting  the  plain- 
tiff to  interrogate  the  witness  Louis  Saloum,  with 
reference  to  the  witness  Jake  Saloum  having  written 
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out  in  English  the  account  set  up  in  the  book,  Plain- 
tiff's Exhibit  "A";  permitting  the  plaintiff  to  testify 
regarding  the  witness  Jake  Saloum  having  written 
out  a  copy  of  the  account  in  said  book,  Plaintiff's  Ex- 
hibit "A";  permitting  plaintiff's  counsel  to  interro- 
gate witness  as  to  what  took  place  in  Cheney's  office. 
[128] 

And  defendant  herein  specifically  refers  to  all  the 
objections  and  exceptions  taken  by  him  as  more  fully 
appear  in  the  official  report  taken  in  shorthand  by 
the  court  reporter  in  the  trial  of  said  cause. 

This  motion  is  based  on  the  records  and  files 
herein,  and  the  affidavit  hereunto  attached,  and  on 
the  shorthand  notes  of  the  official  court  reporter  of 
said  trial,  as  well  as  on  the  exhibits  that  were  re- 
ceived and  offered  in  evidence. 

(Signed)  GUNNISON  &  ROBERTSON, 

Attorneys  for  Defendant. 

And  thereupon  and  at  the  same  time  defendant 
duly  filed  his  affidavit  in  support  of  his  said  motion 
for  a  new  trial  as  follows : 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 
MICHAEL  GEORGE, 

Defendant. 
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Affidavit  of  R.  E.  Robertson  in  Support  of  Motion 
for  New  Trial. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

R.  E.  Robertson,  being  first  duly  sworn  on  oath, 
deposes  and  says :  that  he  is  one  of  the  attorneys  for 
the  defendant  in  the  above-entitled  matter;  that  he 
prepared  [129]  said  cause  for  trial  and  the  plead- 
ings herein  and  had  the  active  charge  of  said  case; 
that  he  used  all  reasonable  and  ordinary  prudence  in 
the  preparation  of  said  trial,  but  that  he  understoo/c 
from  the  pleadings  that  the  plaintiff  was  suing  in  a 
second  cause  of  action  on  a  stated  account  for 
$390.00 ;  that  he  was  not  prepared  to  meet  the  testi- 
mony offered  by  plaintiff  that  this  stated  account  was 
$345.00 ;  and  that  said  evidence  constituted  a  variance 
between  the  pleadings  which  he  could  not  guard 
against;  that  on  the  trial  of  said  cause  all  the  wit- 
nesses except  Bothwell  and  Hubbard  were  Syrians, 
Indian  or  Italians ;  that  all  of  these  witnesses  spoke 
very  broken  English;  that  the  plaintiff's  counsel  in 
the  trial  of  said  cause  time  after  time  in  interrogat- 
ing defendant's  witnesses,  as  well  as  the  defendant, 
so  formed  his  questions  a  though  certain  evidence 
had  been  given,  whereas  as  a  matter  of  fact  there  was 
no  such  evidence  in  the  case,  and  that  the  defendant 
was  thereby  prejudiced  in  material  matters ;  that  in 
his  argument  the  plaintiff's  counsel,  Z.  R.  Cheney, 
misstated  the  evidence,  among  other  things,  in  that 
he  said  that  the  witness  Mike  George  had  stated  that 
Mrs.  Meyers  was  not  present  at  the  time  of  the 
$200.00  loan  to  the  witness  George  Meyers,  and  that 
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afterwards  the  defendant's  witness  Hubbard  contra- 
dicted the  defendant  by  saying  that  Mrs.  Meyers  was 
present;  that  in  truth  and  in  fact  tlie  record  of  the 
evidence  shows  that  the  witness  Michael  George 
stated  that  Mrs.  Meyers  was  not  present  in  his  store 
when  this  loan  was  first  spoken  of ;  but  that  Mrs.  Mey- 
ers was  present  at  the  time  of  the  making  of  the  check 
and  the  note  in  Mr.  Hubbard's  store;  that  the  said 
counsel,  Z.  R.  Cheney,  likewise  in  his  argument  stated 
that  the  defendant  had  read  over  the  complaint  at 
[130]  Douglas  and  had  made  up  a  fictitious  coun- 
terclaim of  $37'5.00,  whereas  in  truth  and  in  fact 
there  was  no  evidence  that  said  counterclaim  was  fic- 
titious, or  that  the  defendant  had  ever  read  over  said 
complaint  at  Douglas;  that  the  said  counsel  Z.  R. 
Cheney,  likewise  in  his  argument  stated  that  the  de- 
fendant, Michael  George,  was  the  foxiest  of  all  Syri- 
ans on  Douglas  Island,  whereas,  in  truth  and  in  fact, 
there  was  no  evidence  in  the  record  of  such  fact ;  that 
the  said  counsel  Z.  R.  Cheney  likewise  said  in  his  ar- 
gument that  the  defendant  had  told  one  Hellenthal 
certain  things  set  up  in  a  paper,  whereas,  in  truth 
and  in  fact  there  was  no  evidence  to  show  that  the 
said  witness  had  ever  told  such  facts  to  said  Hellen- 
thal; that  all  of  said  facts  were  prejudicial  to  the 
defendant  in  material  matters  and  effected  his  sub- 
stantial rights  in  the  case ;  that  since  the  trial  of  said 
action  and  the  return  of  the  jury's  verdict,  the  de- 
fendant and  this  affiant  found  a  witness,  Gustave  H. 
Messerschmidt,  who  will  testify  that  on  at  least  three 
or  four  occasions  during  the  time  that  the  defendant 
and  the  plaintiff's  husband  were  in  partnership,  he, 
Messerschmidt,  saw  the  defendant  preparing,  cook- 
ing and  eating  meals  in  the  room  in  which  said  de- 
fendant was  then  residing  off  of  the  said  store  in 
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which  said  business  was  conducted;  that  said  evi- 
dence is  newly  discovered,  and  that  it  is  material  for 
this  defendant,  and  that  neither  the  defendant  nor 
his  counsel  with  reasonable  diligence  could  have  dis- 
covered or  produced  the  same  at  the  trial ;  that  this 
information  was  volunteered  to  the  defendant  after 
the  return  of  the  verdict,  and  that  it  was  not  until  the 
defendant's  mind  was  refreshed  by  said  Messer- 
schmidt  that  he  recalled  that  said  Messerschmidt 
could  so  testify. 

Further  deponent  saith  not.     [131] 

(Signed)    R.E.ROBERTSON. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  December,  1915. 

[Seal]         (Signed)  ROSE  A.  STODDARD, 
Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  Feb.  25, 1918. 

And  thereupon  and  at  said  time  defendant  duly 
and  regularly  filed  his  motion  for  further  time  to  file 
affidavits  in  support  of  said  motion  for  a  new  trial 
as  follows: 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One^  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 
MICHAEL  GEORGE, 

Defendant. 

Motion  for  Further  Time  to  File  Affidavits  in 
Support  of  Motion  for  New  Trial. 

Comes  now  the  above-named  defendant  and  re- 
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spectfully  moves  the  Court  that  a  further  reasonable 
time  be  granted  defendant  to  prepare  and  file  affida- 
vits in  support  of  his  motion  for  a  new  trial. 

This  motion  is  based  on  the  records  and  files  herein 
and  on  the  affidavits  which  will  be  hereafter  filed  to 
be  presented  in  support  hereof,  which  said  affidavits 
the  defendant  has  not  had  time  to  prepare  and  file. 
(Signed)  GUNNISON  &  ROBERTSON, 
Attorneys  for  Defendant.     [132] 

Thereafter  on  December  13th,  1915,  defendant 
duly  and  regularly  filed  his  motion  requesting  per- 
mission to  file  certain  affidavits  thereto  attached, 
which  said  motion  is  as  follows : 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 
MICHAEL  GEORGE, 

Defendant. 

Motion  of  Defendant  for  Permission  to  File 
Affidavit. 

Comes  now  the  defendant  and  respectfully  moves 
the  Court  for  permission  to  file  the  hereto  attached 
affidavits  of  Andro  Martin,  Gustave  H.  Messer- 
schmidt,  Julius  A.  Johnson  and  Royal  A.  Gunnison, 
in  support  of  his  motion  for  a  new  trial  herein. 

This  motion  is  based  upon  the  records  and  files  of 
the  above-entitled  case  and  upon  the  affidavit  of  R.  E. 
Robertson,  hereunto  attached,  which  said  affidavit  is 
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also  made  in  support  of  said  motion  for  further  time. 
(Signed)  GUNNISON  &  ROBERTSON, 
Attorneys  for  Defendant.     [133] 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Af&davit  of  R.  E.  Robertson,  in  Support  of  Motion 
for  New  Trial. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

R.  E.  Robertson,  being  first  duly  sworn  on  oath, 
deposes  and  says :  That  he  is  one  of  the  attorneys  for 
the  defendant  in  the  above-entitled  action ;  that  here- 
tofore on  December  11th,  1915,  he  caused  to  be  filed 
in  this  court  in  said  action  a  motion  for  a  new  trial 
and  a  motion  for  further  time  to  file  affidavits  in 
support  of  said  motion  for  a  new  trial;  that  he 
served  true  and  correct  copies  of  both  of  said  motions 
upon  the  plaintiff,  by  leaving  said  copies  at  the  law 
offices  of  Cheney  &  Zeigler,  attorneys  for  plaintiff, 
at  about  6 :00  o'clock  P.  M.  of  said  December  11, 1915 ; 
that  this  affiant  and  his  law  partner  were  both  ac- 
tively engaged  in  the  trial  of  said  cause  on  the  7tE, 
8th  and  9th  days  of  December,  1915 ;  that  verdict  was 
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brought  in  by  the  jury  at  about  9 :30  P.  M.  on  Decem- 
ber 9,  1915;  that  the  defendant  resides  at  Douglas, 
Alaska,  and  that  there  was  no  opportunity  for  affiant 
or  his  said  law  partner  to  consult  the  defendant  until 
the  next  day ;  that  on  Friday,  December  10, 1915,  affi- 
ant was  obliged  to  attend  a  meeting  of  the  creditors 
of  the  Alaska  Lumber  and  Box  Company,  wherein  he 
represented  large  claims,  [134]  and  that  he  was 
unable  to  consult  with  the  said  defendant  until  the 
afternoon  of  that  day;  and  that  the  defendant  is  a 
Syrian  and  speaks  very  broken  English ;  that  neither 
affiant  nor  his  said  law  partner  can  speak  the  Syrian 
language ;  that  after  going  into  the  matter  with  said 
defendant,  affiant  immediately  gave  an  order  to  Mrs. 
L.  A.  Green,  the  official  court  reporter,  requesting 
her  to  get  out  as  quickly  as  possible  the  objections, 
exceptions  and  other  portions  of  the  transactions 
taking  place  at  the  trial  of  said  cause;  that  he  was 
unable  to  obtain  said  portion  of  the  record  until 
about  1 :30  P.  M.,  on  December  11,  1915 ;  that  on  the 
afternoon  of  December  10,  1915,  affiant,  after  a  con- 
sultation with  said  Messerschmidt,  prepared  the  at- 
tached affidavit  of  said  Gustave  H.  Messerschmidt; 
that  on  December  11,  1915,  he  used  the  utmost  dili- 
gence to  find  said  Messerschmidt,  at  his  place  of 
business  and  other  places  in  the  City  of  Juneau ;  but 
that  he  was  unable  to  do  so,  and  was  therefore  not 
able  to  get  the  signature  of  said  Messerschmidt  to  the 
affidavit  until  this  date ;  that  affiant  was  unable  to 
prepare  the  affidavit  of  Andro  Martin  until  this  date, 
by  reason  of  the  fact  that  said  Andro  Martin  resides 
at  the  lower  end  of  Douglas  Island,  and  there  was 
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no  way  of  communicating  with  Mm  until  his  coming 
to  Douglas  yesterday,  December  12,  1915,  and  com- 
ing to  Juneau  to-day;  that  the  testimony  of  both 
Andro  Martin  and  Julius  A.  Johnson  is  newly  dis- 
covered evidence,  and  that  affiant  was  not  able  after 
due  diligence  to  produce  the  same  on  the  trial,  be- 
cause of  the  particular  reason  that  his  said  client,  the 
defendant,  speaks  very  [135]  broken  English, 
and  although  this  affiant  to  the  utmost  of  his  ability 
endeavored  to  go  into  the  matter  thoroughly  in  the 
preparation  of  trial,  he  had  no  opportunity  to  per- 
sonally consult  said  Martin  and  Johnson  until  this 
date ; 

That  affiant  has  hereinbefore  stated  that  he  filed 
a  motion  for  a  new  trial,  but  that  with  all  due  dili- 
gence he  was  unable  to  file  the  same  until  about  5 :00 
o'clock  on  December  11,  1915,  and  that  he  was  not 
able  to  prepare  any  affidavit  except  his  own  by  that 
time ;  that  he  filed  a  motion  for  further  time  in  which 
to  file  the  affidavits  in  support  of  said  motion  for  a 
new^  trial,  but  that  he  did  not  have  time  or  oppor- 
tunity to  prepare  affidavits  at  that  time  in  support  of 
said  matter  for  further  time;  that  at  this  time  he 
makes  this  affidavit  in  support  of  his  said  motion  for 
further  time  and  presents  the  attached  affidavits 
which  since  the  filing  of  the  aforementioned  two  mo- 
tions, he  has  caused  to  be  prepared  and  signed. 

Further  affiant  saith  not. 

(Signed)     R.  E.  ROBERTSON. 
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Subscribed  and  sworn  to  before  me  this  13th  day 
of  December,  1915. 

[Seal]  (Signed)  ROSE  A.  STODDARD, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  Feb.  25,  1918.     [136] 

And  which  said  motion  was  on  December  16,  1915, 
duly  allowed  by  the  Court  and  the  affidavits  of  Andro 
Martin,  Gustave  H.  Messerschmidt,  Julius  A.  John- 
son and  Royal  A.  Gunnison  were  received  and  filed 
in  support  of  said  motion  for  a  new  trial  as  follows : 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Affidavit  of  Julius  A.  Johnson  in  Support  of  Motion 
for  New  Trial. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

Julius  A.  Johnson,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  resides  at  Douglas, 
Alaska ;  that  he  knows  Michael  George,  Mrs.  George 
Meyers,  and  George  Meyers ;  that  if  he  is  called  as  a 
witness  in  the  above-entitled  case  he  will  testify  that 
he  came  to  Douglas  in  July,  1910 ;  that  he  is  the  hus- 
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band  of  Sarah  Johnson ;  that  he  has  known  Michael 
George  ever  since  he  came  to  Douglas;  that  at  said 
time  George  was  living  in  a  room  off  of  the  store  where 
the  partnership  business  of  Meyers  and  George  was 
conducted;  that  Meyers  and  his  family  lived  across 
the  sidewalk ;  that  after  he  came  to  Douglas  and  dur- 
ing the  time  that  Meyers  and  George  were  in  part- 
nership, he  placed  and  built  a  concrete  [137] 
chimney  in  the  room  off  of  said  store,  in  which  said 
Michael  George  was  then  living ;  that  he  was  in  said 
room  on  numerous  occasions ;  that  there  was  a  small 
cooking  range  in  said  room;  that  he  saw  Michael 
George  preparing,  eating  and  cooking  meals  and 
food  in  said  room  on  several  occasions;  that  he  saw 
during  said  period  Michael  George  buying  meat  at 
the  butcher  shops;  that  on  one  occasion  he  pur- 
chased, at  Michael  George's  request,  meat  for  said 
Michael  George ;  that  affiant  is  a  Scandinavian  by 
birth;  and  a  citizen  of  the  United  States;  that  his 
wife  Sarah  Johnson,  did  washing  for  Michael  George 
for  a  period  of  something  over  two  years,  commenc- 
ing about  a  week  after  their  coming  to  Douglas  in 
July  1910;  that  affiant  on  several  occasions  took 
clothes  of  Michael  George  away  from  his  place  of 
business  during  the  time  that  he  and  George  Mey- 
ers were  in  partnership  to  affiant 's  home  for  the  pur- 
pose of  his  wife  to  wash  them;  further  affiant  saith 
not. 

(Signed)  JULIUS  A.  JOHNSON. 
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Subscribed  and  sworn  to  before  me  this  13  day  of 
December,  1915. 

[Seal]  (Signed)  R.  E.  ROBERTSON, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  June  19,  1917.     [138] 

In  the  District  Court  for  the  District  of  Alaska^ 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Affidavit  of  Royal  A.  Gunnison  in  Support  of 
Motion  for  New  Trial. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

Royal  A.  Gunnison,  being  first  duly  sworn  on  oath, 
deposes  and  says:  That  lie  is  a  member  of  the  law 
firm  of  Gunnison  &  Robertson,  composed  of  Ralph 
E.  Robertson  and  himself;  that  said  firm  were  the 
attorneys  of  record  for  Michael  George  the  above- 
named  defendant  in  the  above-entitled  cause,  in  the 
District  Court,  and  conducted  the  trial  of  said  case 
for  the  defendant  in  said  court  on  the  7th,  8th  and 
9th  of  December,  1915. 

Deponent  further  says  that  he  was  present  during 
all  of  said  trial  and  participated  therein ;  that  de- 
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ponent  makes  this  affidavit  in  support  of  the  motion 
for  a  new  trial  thereof,  the  jury  in  said  cause  having 
returned  a  verdict  for  plaintiff  against  the  defend- 
ant; that  the  substantial  rights  of  the  defendant 
herein  were  materially  and  prejudicially  affected  and 
defendant  was  prevented  from  having  a  fair  and  im- 
partial trial  of  his  cause  by  reason  of  the  irregulari- 
ties and  misconduct  on  account  of  the  senior  counsel 
for  plaintiff,  the  adverse  and  prevailing  party,  and 
of  the  plaintiff  and  plaintiff's  witnesses  herein  dur- 
ing the  trial  of  this  cause  in  this  court. 

Deponent  further  says  that  the  irregularities  and 
misconduct  consisted,  among  other  things,  of  a  course 
of  conduct  on  the  part  of  said  senior  counsel  for 
plaintiff  which  was  carried  out  through  the  entire 
trial  of  the  case  as  shown  by  the  reporter's  record, 
of  stating  to  each  of  plaintiff's  witnesses  as  the  same 
came  on  the  stand  for  the  first  time,  what  purported 
[139]  to  be  the  evidence  of  preceding  witnesses  in 
order  to  inform  said  witnesses  for  plaintiff  who  had 
been  excluded  from  the  courtroom  under  the  rule  of 
the  court,  what  had  transpired  therein  during  the  ex- 
amination of  other  witnesses ;  that  said  senior  coun- 
sel throughout  the  entire  trial,  particularly  on  the 
cross-examination  of  defendant's  witnesses,  made 
statements  of  what  purported  to  be  the  testimony  of 
these  witnesses  and  others  which  were,  as  shown  by 
the  record  in  the  case,  not  correct  statements  thereof 
the  purpose  of  which  was  to  mislead  and  confuse  the 
said  witnesses  then  undergoing  examination;  that 
all  of  the  witnesses  for  defendant  save  two,  spoke 
broken  English  and  w^ere  unable  to  understand  ex- 
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cept  with  great  difficulty  the  questions  propounded 
to  them  or  to  make  themselves  understood ;  that  said 
acts  of  said  senior  counsel  for  the  prevailing  party 
were  made  over  the  objection  of  defendant's  counsel 
and  after  the  Court  had  repeatedly  ruled  thereon  and 
directed  said  counsel  for  plaintiff  to  refrain  from 
making  statements  of  that  kind;  that  these  state- 
ments of  counsel  purporting  to  be  the  evidence  in  the 
case  were  not  only  misleading  to  witnesses,  but  had 
the  effect  of  confusing  them,  and  to  confuse  the  evi- 
dence in  the  minds  of  the  jury. 

Deponent  further  says  that  this  conduct  as  set 
forth  continued  throughout  the  entire  trial  as  the 
same  appears  from  the  records  of  the  case,  but  that 
deponent  has  not  before  him  a  copy  of  the  records, 
consequently  is  unable  to  point  out  specific  instances, 
but  refers  to  the  records  in  the  case  as  taken  by  the 
stenographer  in  support  thereof. 

Deponent  further  says  that  the  said  senior  counsel 
by  questions  and  by  statements  made  to  witnesses  in 
the  presence  and  in  the  hearing  of  the  jury  referred 
to  the  death  of  two  children  of  the  plaintiff  in  a  fire 
which  occurred  over  the  store  in  controversy;  the 
said  matter  as  to  the  death  of  the  children  was  not 
material  to  any  of  the  issues  in  the  cause,  but  was 
highly  prejudicial  to  the  defendant  in  that  it 
tended  to,  [140]  and  deponent  verily  believes,  did 
arouse  the  sympathy  of  the  jury  with  the  plaintiff  in 
the  case  to  the  extent  that  the  jury  failed  to  consider 
the  evidence  of  the  defendant  and  the  defendant's 
witnesses  in  the  case,  or  to  give  the  defendant  a  fair 
and  impartial  trial,  but  returned  a  verdict  for  the 
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plaintiff  which  deponent  verily  believes  to  be  against 
the  evidence  and  the  law  in  the  case ;  that  said  plain- 
tiff and  the  plaintiff's  witnesses  during  the  course 
of  the  trial,  on  the  witness-stand  continued  to  tes- 
tify and  counsel  continued  to  propound  questions 
after  the  counsel  for  defendant  endeavored  to  inter- 
pose objections  and  after  the  Court  had  ruled 
thereon,  and  repeatedly  continued  to  testify  in  an- 
swer to  questions  and  to  give  testimony  neither  com- 
petent, material  or  relevant  in  the  cause,  after  the 
Court  had  ruled  thereon  adversely  to  the  plaintiff, 
the  effect  being  that  the  statements  of  the  wit- 
nesses were  received  by  the  jury  regardless  of  the 
ruling  of  the  Court  therein. 

(Signed)  ROYAL  A.  GUNNISON. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  December,  1915. 

[Seal]  (Signed)  ROSE  A.  STODDARD, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  Feb.  25,  1918. 

In  the  District  Court  for  the  District  of  Alaska, 

Division  Nmnher  One,  at  Juneau. 

No.  1277-A. 


MRS.  GEORGE  MEYERS, 

vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 
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Affidavit  of  G-ustav  H.   Messerschmidt  in  Support 
of  Motion  for  New  Trial. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

Gustav  H.  Messerschmidt,  being  first  duly  sworn  on 
oath,  deposes  and  says:  that  he  is  a  citizen  of  the 
United  States,  and  a  resident  of  the  territory  of 
Alaska;  that  he  is  well  acquainted  with  Michael 
George,  Mrs.  George  Meyers  and  George  Myers ;  and 
that  he  has  known  those  persons  for  several  [141] 
years ;  that  if  he  is  called  as  a  witness  in  the  above-en- 
titled matter  he  will  testify  that  he  knew  George  Me}^- 
ers  and  Michael  George  during  the  time  they  were  in 
partnership  at  Douglas,  Alaska ;  and  that  during  said 
time,  and  while  said  Michael  George  was  living  in 
the  room  off  of  the  store  in  which  said  partnership 
business  was  conducted  by  said  Meyers  and  George, 
he  on  at  least  three  or  four  occasions  saw  Michael 
George  preparing,  cooking  and  eating  meals  in  the 
room  in  which  said  Michael  George  was  then  resid- 
ing off  of  the  said  store.  Further  deponent  saith 
not. 

(Signed)     G.  H.  MESSERSCHMIDT. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  December,  1915. 

[Seal]  (Signed)     R.  E.  ROBERTSON, 

Notary  Public  for  Alaska. 

My  commission  expires  June  19, 1917. 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  JuneoM. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 


Affidavit  of  Andro  Martin  in  Support  of  Motion  for 

New  Trial. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One, — ss. 

Andro  Martin,  being  first  duly  sworn  on  oath,  de- 
poses and  says:  that  he  resides  on  Douglas  Island, 
Alaska ;  that  he  knows  Michael  George,  Mrs.  George 
Meyers  and  George  Meyers ;  that  if  he  is  called  as  a 
witness  in  the  above-entitled  case  he  will  testify  that 
he  is  a  Hungarian  by  birth,  and  a  citizen  of  the  United 
States  of  America;  that  he  has  known  Michael 
George  ever  since  the  latter  first  came  to  Douglas, 
Alaska;  and  that  he  knew  George  Meyers  and  his 
wife  prior  to  that  time;  that  he  traded  at  the  store 
of  Meyers  and  George  when  they  were  in  partner- 
ship ;  that  he  knows  that  during  a  part  of  said  time 
Michael  George  lived  in  a  room  off  of  the  store  in 
which  said  partnership  business  was  conducted;  that 
during  said  time  and  while  Michael  George  and 
George  Meyers  were  in  [142']  partnership  affiant 
on  several  occasions  saw  Michael  George  coming  out 
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of  the  said  room  and  that  he  was  engaged  in  the  act 
of  eating;  that  on  at  least  one  occasion  during  that 
said  time  he  saw  Michael  George  buying  meat  at  a 
butcher-shop;  that  affiant's  wife  during  said  time 
and  while  Michael  George  and  George  Meyers  were 
in  partnership  did  washing  for  Michael  George  for 
some  little  time;  that  on  at  least  two  occasions  dur- 
ing said  time  affiant  carried  the  clothes  of  Michael 
George  home  to  his  affiant's  wife  so  that  the  latter 
could  wash  them;  that  during  a  portion  of  the  time 
that  George  Meyers  and  Michael  George  were  in 
partnership  George  Meyers  and  his  family  lived  in 
a  building  across  the  sidewalk  from  said  store ;  that 
during  said  period  of  time,  while  said  George  and 
Meyers  were  in  partnership  and  while  said  Meyers 
and  his  family  lived  in  said  building  across  the  side- 
walk, this  affiant  ate  five  or  six  meals  with  said 
Meyers  in  said  building,  and  that  Michael  George 
was  not  present  on  any  of  said  occasions ;  that  affiant 
came  to  Douglas  yesterday  from  his  ranch  at  the  end 
of  Douglas  Island  and  the  last  former  occasion  he 
was  in  Douglas  was  on  Saturday,  December  4,  1915. 
Further  affiant  saith  not. 

(Signed)     ANDO  MARTIN : 

Subscribed  and  sworn  to  before  me  this  13  day  of 
December,  1915. 

[Seal]  (Signed)      R.  E.  ROBERTSON, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  June  19,  1917.     [143] 

And  thereafter  and  on  the day  of  December^ 

1915,  plaintiff  filed  her  affidavit  as  follows : 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau, 

CAUSE  NUMBER  1277-A. 

MRS,  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant.     ^ 

Affidavit  of  F.  W.  Butters  et  al. 

F.  W.  Butters,  Clark  Smith,  Carl  E.  Lund,  W.  R. 
Wills,  John  A.  Sloan,  J.  H.  Gilpatrick,  Hugo  Heid- 
orn,  J.  T.  Stephens,  Martin  Hansen,  H.  T.  Tripp, 
Fred  H.  Smith,  R.  E.  Davis,  each  being  first  duly 
sworn,  on  oath  deposes  and  says : 

I  was  a  member  of  the  trial  jury  which  rendered  a 
verdict  in  the  cause  of  Mrs.  George  Meyers  vs. 
Michael  George,  on  the  10th  day  of  December,  1915, 
for  the  sum  of  $418.35,  in  favor  of  the  plaintiff ;  that 
there  were  two  causes  of  action  the  first  being  for 
the  use  of  $317.50  claimed  to  be  due  the  plaintiff 
for  services  rendered  defendant  for  26  months  and 
the  second  cause  of  action  being  for  a  claim  for  rent 
of  the  store  building,  which  claim  was  assigned  by 
George  Meyers  to  the  plaintiff;  that  after  mature 
deliberation  the  jury  agreed  to  entirely  disallow  the 
second  cause  of  action  for  the  rent,  and  also  to  dis- 
allow defendant's  counterclaim  for  the  sum  of 
$375.00  and  to  render  a  verdict  for  the  plaintiff  on 
her  first  cause  of  action  for  services  only;  that  the 
verdict  found  by  the  jury  upon  the  first  cause  of 
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action  was  for  the  sum  of  $317.50,  with  interest  from 
the  21st  day  of  December,  1911  to  the  date  of  the 
verdict,  at  the  ;[144]  rate  of  8%  per  annum;  that 
the  verdict  so  rendered  was  for  the  sum  of  $418.35^ 
which  included  $317.50  together  with  interest  of  8% 
per  annum  from  the  21st  day  of  December,  1911,  to 
and  including  the  date  of  the  verdict. 

(Signed)  F.  W.  BUTTERS,  Foreman ;  CLARK 
SMITH ;  CARL  E.  LUND  ;  W.  R.  WILLS 
JOHN  A.  SLOAN;  J.  H.  OILPATRICK 
HUGO  HEIDORN;  J.  F.  STEPHENS 
MARTIN  HANSEN;  H.  T.  TRIPP 
FRED  H.  SMITH ;  H.  E.  DAVIS. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
December,  1915. 
[Notarial  Seal] 

(Signed)     A.  H.  ZIEGLER, 
Notary  Public  for  Alaska. 

BE  IT  FURTHER  REMEMBERED  that  there- 
after and  on  the  3d  day  of  January,  1916,  argument 
having  been  had  on  said  motion  for  a  new  trial,  the 
Court  rendered  its  opinion  denying  said  motion,  as 
follows : 

In  the  District  Court  for  the  District  of  Alaska,  Divi- 
sion Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 
versus 

MICHAEL  GEORGE. 
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Order  Re  Filing  of  Opinion  Denying  Motion  for  New 

Trial. 

The  Court  renders  and  files  its  opinion  herein,  de- 
nying the  motion  of  defendant  for  a  new  trial. 
(Minute  entry  under  date  Monday,  January  3,  1916, 
entered  Court  journal  L,  page  274.) 

To  which  defendant  excepts  and  exception  al- 
lowed. 

Order  Approving,  Settling  and   Allowing   Bill   of 

Exceptions. 

The  above  and  foregoing  was  duly  presented  to  me, 
the  Judge  of  the  above-entitled  court,  on  the  27th 
day  of  April,  1916,  within  the  time  allowed  by  law, 
the  rules  and  practice  and  orders  of  this  court,  and 
the  same  having  been  examined  by  [145]  counsel 
for  the  respective  parties  and  by  the  Court, 

NOW,  THEREFORE,  I,  the  Judge  of  the  above- 
entitled  court,  before  whom  said  cause  was  tried,  do 
hereby  approve,  sign,  settle  and  allow  the  same  as  a 
full,  true  and  correct  bill  of  exceptions  herein,  and 
do  order  the  same,  and  the  whole  thereof,  to  be  filed 
as  and  made  a  part  of  the  record  in  this  cause. 

And  I  do  further  certify  that  said  bill  of  excep- 
tions contains  all  of  the  evidence,  including  all  the 
exhibits  introduced  or  offered  at  the  trial  and  hear- 
ing of  said  cause,  and  on  which  the  same  was  heard. 

And  I  do  further  certify  that  said  bill  of  excep- 
tions contains  true,  full  and  correct  copies  of 
(a)     Defendant's  motion  to  make  plaintiff's  com- 
plaint more  definite  and  certain; 
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(b)  Defendant's  demand  for  a  bill  of  particulars; 

(c)  Plaintiff's  bill  of  particulars ; 

(d)  Defendant's  motion  to  make  plaintiff's  bill  of 

particulars  more  certain  and  definite; 

(e)  Order,  under  date  of  July  7,  1915,  entered  in 

Court  Journal  K,  page  472; 

(f)  Verdict; 

(g)  Defendant's  motion  for  new  trial; 

(h)     Affidavit  of  R.  E.  Robertson  in  support  of  de- 
'    fendant's  motion  for  new  trial; 

(i)  Defendant's  motion  for  further  time  to  file 
affidavits  in  support  of  motion  for  new  trial; 

(j)  Defendant's  motion  to  file  affidavits  in  support 
of  motion  for  new  trial; 

(k)  Affidavit  of  R.  E.  Robertson  in  support  of  mo- 
tion for  new  trial  and  of  motion  to  file  affi- 
davits in  support  of  motion  for  new  trial; 

(1)  Affidavits  of  Johnson,  Grunnison,  Messer- 
schmidt  and  Martin  in  support  of  motion  for 
new  trial;     [146] 

(m)  Affidavit  of  Butters,  Wills,  Heidorn,  Tripp, 
Clark,  Smith,  Sloan,  Stephens,  Fred  H. 
Smith,  Lund,  Gilpatrick,  Hansen  and  Davis, 
filed  by  plaintiff  in  opposition  to  motion  for 
new  trial; 

(n)  Minute  entry  of  oral  opinion  of  court  on  Jan- 
uary 3,  1916,  denying  motion  for  new  trial; 

and  that  all  of  said  proceedings  and  papers  are  made 

a  part  of  the  record  herein. 
Done  at  Juneau,  Alaska,  this  27th  day  of  April, 

1916,  within  the  time  allowed  by  law,  the  rules  and 
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practice  and  the  orders  of  this  court. 

ROBERT  W.  JENNINGS, 
Judge  of  the  District  Court. 
0.  K.  as  to  form. 

Z.  R.  CHENEY. 
Due  service  and  receipt  of  a  copy  of  the  foregoing 
bill  of  exceptions  is  hereby  admitted  this  3d  day  of 
March,  1916. 

A.  H.  ZIEGLER, 
Of  Counsel  for  Plaintiff. 

Filed  in  the  District  Court,  District  of  Alasl^, 
First  Division.  Apr.  27,  1916.  J.  W.  Bell,  Clerk. 
By ,  Deputy. 

[Endorsed]:  No.  1277-A.  In  the  District  Court 
for  the  District  of  Alaska,  Division  No,  1,  at  Juneau. 
Mrs.  George  Meyers,  Plaintiff-Defendant  in  Error, 
vs.  Michael  George,  Defendant-Plaintiff  in  Error. 
Bill  of  Exceptions.  Gunnison  &  Robertson,  Attor- 
neys for  Michael  George.     [147] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 

MICHAEL  GEORGE, 

Defendant. 
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Petition  for  Writ  of  Error  and  Order  Allowing  Writ 

of  Error. 

To  the  Honorable  ROBERT  W.  JENNINaS,  Judge 
of  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  Greeting: 

Now  comes  the  above-named  defendant  Michael 
Oeorge,  by  his  attorneys,  Grunnison  &  Robertson, 
and  complains  that  in  the  records  and  proceedings 
had  in  said  cause  and  by  the  verdict  of  the  jury 
therein  and  also  in  the  rendition  of  the  judgment  in 
the  above-entitled  cause  in  the  District  Court  for 
the  District  of  Alaska,  Division  Number  One, 
against  the  said  defendant  on  the  4th  day  of  Jan- 
uary, 1916,  wherein  it  is  ordered,  adjudged  and  de- 
creed that  the  above-named  plaintiff  have  and  re- 
cover from  the  above-named  defendant  the  sum  of 
$418.35,  with  interest  thereon  at  the  rate  of  8%  per 
annum  from  December  9,  1915,  together  with  her 
costs  and  disbursements,  manifest  error  hath  hap- 
pened to  great  damage  of  said  defendant,  as  will 
and  does  more  fully  appear  from  the  assignments  of 
error  filed  herewith, 

WHEREFORE,  the  defendant  prays  for  the  al- 
lowance of  a  writ  of  error  and  for  an  order  fixing  the 
amount  of  bond  for  a  supersedeas  in  said  cause,  and 
for  such  other  orders  and  process  as  may  cause  the 
said  errors  to  be  corrected  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  upon  the  giving  of  such  security  all  further 
proceedings  in  this  court  be  suspended  and  stayed 
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until   the    determination     [148]     of    said   writ    of 
error  by  said  United  States  Circuit  Court  of  Ap- 
peals. 
And  your  petitioner  will  ever  pray. 

GUNNISON  &  ROBERTSON, 

Attorneys  for  Defendant. 
The  above  and  foregoing  petition  for  writ  of  error 
is  hereby  allowed,  as  prayed,  and  the  bond  is  hereby 
fixed  at  One  Thousand  Dollars,  to  be  approved  by 
the  clerk  of  the  above-entitled  court; 

And  it  is  further  ordered  that  upon  the  said  de- 
fendant's filing  a  good  and  sufficient  bond  herein  in 
said  sum,  that  all  proceedings  and  execution  herein 
be  suspended  and  stayed  pending  the  determination 
of  said  writ  of  error  by  said  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Done  in  open  court  at  Juneau,  Alaska,  this  27th 
day  of  April,  1916. 

ROBERT  W.  JENNINGS, 
Judge  of  the  District  Court. 
Entered  Court  Journal  No.  M,  page  36. 
Due  service  and  copy  of  within  Petition  admitted 
this  27th  day  of  April,  1916. 

A.  H.  ZIEGLER, 
Of  Counsel  for  Plaintiff. 

Piled  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  27,  1916.  J.  W.  Bell,  Clerk. 
By ,  Deputy. 

[Endorsed]:  No.  1277-A.  In  the  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1.  Mrs. 
George  Meyers,  Plaintiif,  vs.  Michael  George,  De- 
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fendant.  Gunnison  &  Robertson,  Attorneys  for 
Plaintiff,  101-105  Decker  Bliilding,  Juneau,  Alaska. 
[149] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 

MICHAEL  GEORGE, 

Defendant. 

Assignment  of  Errors. 

And  now  comes  Michael  George,  the  above-named 
defendant,  and  plaintiff  in  error,  by  his  attorneys, 
Gunnison  &  Robertson,  and  makes  and  files  this  his 
assignment  of  errors; 

1.  The  Court  erred  in  making  and  entering  that 
certain  order  herein,  which  order  was  made  and 
entered  on  the  7th  day  of  July,  1915,  wherein  and 
whereby  the  Court  denied  defendant's  motion  that 
the  plaintiff  make  her  complaint  more  definite  and 
certain  in  those  certain  particulars  set  forth  in  de- 
fendant's said  motion  filed  on  June  15,  1915. 

2.  The  Court  erred  in  making  and  entering  that 
certain  order  herein,  which  order  was  made  and 
entered  on  the  7th  day  of  July,  1915,  wherein  and 
whereby  the  Court  denied  defendant's  motion  that 
the  plaintiff  make  her  bill  of  particulars  more 
definite  and  certain  in  those  certain  particulars  set 
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forth  in  defendant's  said  motion  filed  on  July  3, 

1915. 

3.  The  Court  erred  in  refusing  to  permit  the  wit- 
ness Mrs.  George  Meyers  to  answer  the  question 
propounded  her  by  defendant's  counsel  as  to  how 
much  she  paid  her  husband,  George  Meyers,  for  the 
account  for  rent  which  her  said  husband  had  against 
said  defendant. 

4.  The  Court  erred  in  refusing  to  permit  the  wit- 
ness Mrs.  George  Meyers  to  answer  the  question 
propounded  her  by  defendant's  counsel,  on  cross- 
exajnination,  as  to  whether  or  not  her  husband, 
George  Meyers,  had  written  down  in  the  book, 
Plaintiff's  [150]  Exhibits  "A"  and  ''B,"  about 
the  rent  which  said  George  Meyers  claimed  was  due 
him  from  said  defendant. 

5.  The  Court  erred  in  permitting  and  having  the 
witness  Louis  Saloum  sworn  as  interpreter  of  the 
testimony  of  the  witness  George  Meyers. 

6.  The  Court  erred  in  permitting  the  witness 
Louis  Saloum  to  interpret  the  testimony  of  the  wit- 
ness George  Meyers. 

7.  The  Court  erred  in  permitting  the  witness 
Louis  Saloum,  while  acting  as  interpreter,  to  testify 
as  to  the  contents  of  the  book.  Plaintiff's  Exhibits 
''A"  and  "B." 

8.  The  Court  erred  in  refusing  to  have  the  wit- 
ness Jake  Saloum  sworn  as  an  interpreter  during 
the  testimony  of  the  witness  George  Meyers. 

9.  The  Court  erred  in  refusing  to  permit  the  wit- 
ness George  Meyers,  in  response  to  questions  pro- 
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pounded  him  by  defendant's  counsel,  to  read  the 

book,  Plaintife's  Exhibit  "B." 

10.  The  Court  erred  in  refusing  to  permit  the 
witness  George  Meyers  to  answer  the  questions  pro- 
pounded him  by  defendant's  counsel  as  to  how  much 
money  the  defendant  had  at  the  time  that  George 
Meyers  and  Michael  George  went  into  partnership 
together. 

11.  The  Court  erred  in  refusing  to  permit  the 
witness  George  Meyers  to  answer  the  question  pro- 
pounded him  by  defendant's  counsel  as  to  the  time 
that  said  witness  George  Meyers  and  the  defendant 
Michael  George  bought  a  cabin  from  one  O'Connor. 

12.  The  Court  erred  in  permitting  the  witness 
George  Meyers,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him)  by  plaintiff's 
counsel  as  to  w^hether  or  not  there  were  any  papers 
made  out  at  the  time  that  said  witness  George 
Meyers  and  the  defendant  Michael  George  went  up 
to  one  Henson  and  settled  about  their  property. 

13.  The  Court  erred  in  permitting  the  witness 
Louis  Saloum,  over  defendant's  objection,  to  answer 
the  question  propounded  [151]  him  by  plaintiff's 
counsel,  requesting  said  witness  to  state  the  approx- 
imate size  of  the  building  in  which  the  witness 
George  Meyers  and  the  defendant  Michael  George 
were  doing  business. 

14.  The  Court  erred  in  refusing  to  strike  wit- 
ness' answer  and  in  permitting  the  witness  Louis 
Saloum,  over  defendant's  objection,  to  testify  in  re- 
sponse to  questions  propounded  him  by  plaintiff's 
counsel  as  to  what  was  said  and  done  by  the  defend- 


Mrs.  George  Meyers.  171 

ant  Michael  George  and  the  witness  George  Meyers 
at  the  time  that  said  defendant  and  said  witness 
were  settling  their  partnership  affairs. 

15.  The  Court  erred  in  permitting  the  witness 
Louis  Saloum,  over  defendant's  objection,  to  answer 
the  questions  propounded  him  by  plaintiff's  coun- 
sel as  to  what  Michael  George  and  the  witness 
George  Meyers  did  at  the  time  that  said  defendant 
and  said  witness  were  settling  their  partnership 
affairs. 

16.  The  Court  erred  in  refusing  and  failing  to 
strike  the  answer  of  the  witness  Louis  Saloum,  made 
in  response  to  questions  propounded  by  plaintiff's 
counsel,  wherein  said  witness  in  referring  to  the 
witness  George  Meyers  and  the  defendant  Michael 
George  stated:  "They  said  some  rent  for  Meyers 
and  some  work  for  Mrs.  Meyers;  they  didn't  settle 
everything  there ;  they  settled  the  goods  and  part  of 
the  property." 

17.  The  Court  erred  in  refusing  to  permit  the 
witness  Louis  Saloum  to  testify,  in  response  to  ques- 
tions propounded  him  by  defendant's  counsel,  as  to 
whether  or  not  it  was  true  that  he  did  not  hear  all 
of  the  conversation  which  took  place  between  the 
defendant  Michael  George  and  the  witness  George 
Meyers  at  the  time  of  the  settlement  of  their  part- 
nership affairs. 

18.  The  Court  erred  in  permitting  the  witness 
Louis  Saloum,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  whether  or  not  he  did  not  mean,  refer- 
ring to  a  conversation  between  defendant  Michael 
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George  and  the  witness  George  Meyers,  that  Michael 
George  and  [152]  George  Meyers  agreed  that  de- 
fendant would  pay  afterwards  certain  rent  to  said 
witness  Meyers. 

19.  The  Court  erred  in  refusing  to  permit  the 
witness  Louis  Saloum  to  answer  the  question  pro- 
pounded him  by  defendant's  counsel  as  to  whether 
or  not  on  a  former  occasion  upon  a  trial  in  the  Com- 
missioner's court  the  witness  George  Meyers  wasn't 
asked  as  to  whether  or  not  Mike  George,  defendant 
herein,  owed  him,  George  Meyers,  any  money. 

20.  The  Court  erred  in  refusing  to  permit  the  wit- 
ness Michael  George  to  testify  in  response  to  ques- 
tions propounded  him  by  his  counsel  as  to  the  value 
and  size  of  the  building  in  which  said  defendant  and 
the  witness  George  Meyers  conducted  their  partner- 
ship business. 

21.  The  Court  erred  in  permitting  the  witness 
Michael  George,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  whether  or  not  the  fact  that  two  chil- 
dren of  the  plaintiff  had  been  burned  in  a  fire  didn't 
make  an  impression  on  said  witness'  mind. 

22.  The  Court  erred  in  permitting  the  witness 
Michael  George,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  what  person  cashed  the  $200.00  check, 
Defendant's  Exhibit  No.  One. 

23.  The  Court  erred  in  permitting  the  witness 
Michael  George,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  whether  or  not   said   witness   didn't 
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know  at  the  time  he  made  out  the  $200.00  check.  De- 
fendant's  Exhibit  No.  One,  that  the  plaintiff  went 
to  the  bank  and  got  the  money  for  said  check. 

24.  The  Court  erred  in  permitting  the  witness 
Michael  George,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  requesting  said  witness  to  tell  the  jury  why 
it  was  he  loaned  the  plaintiff  at  one  time  $50.00  and 
at  another  time  $175.00,  and  yet  took  a  note  when  he 
loaned  her  $200.00.     [153] 

25.  The  Court  erred  in  permitting  the  witness 
Michael  George,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel,  which  said  question  is  as  follows:  "I  am  not 
talking  about  that  at  all — do  you  want  to  answer  the 
question  fairly'?" 

26.  The  Court  erred  in  permitting  the  witness 
George  Maloof,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff' 's 
counsel  as  to  whether  or  not  the  defendant  Michael 
George  was  interested  in  an  action  entitled  "W.  G. 
Hills  against  George  Meyers." 

27.  The  Court  erred  in  permitting  the  plaintiff 
over  defendant's  objection,  to  interrogate  the  wit- 
ness George  Maloof  as  to  who  paid  his  expenses  to 
Juneau  from  Anchorage. 

28.  The  Court  erred  in  permitting  the  plaintiff, 
over  defendant's  objection,  to  interrogate  the  wit- 
ness George  Maloof  as  to  why  the  defendant  Michael 
George  handed  him,  Maloof,  the  $175.00  which  said 
defendant  was  loaning  to  the  plaintiff. 

29.  The  Court  erred  in  permitting  the  witness 
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George  Maloof,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  his  connection  with  the  $200.00  which 
the  defendant  loaned  to  the  witness  George  Meyers. 

30.  The  Court  erred  in  permitting  the  witness 
George  Maloof,  over  defendant's  objection,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  where  said  witness  slept. 

31.  The  Court  erred  in  refusing  to  permit  the 
witness  George  Maloof,  upon  questions  propounded 
him  by  defendant's  counsel,  to  explain  what  he 
meant  when  he  said  in  response  to  questions  of 
plaintiff's  counsel  that  he  had  never  talked  to  any- 
one about  the  case. 

32.  The  Court  erred  in  permitting  the  witness 
Jake  Saloum,  over  defendant's  objections,  to  an- 
swer questions  propounded  him  by  plaintiff's  coun- 
sel as  to  whether  or  not  the  defendant  Michael 
George  did  not  set  said  witness  up  in  business. 
[154] 

33.  The  Court  erred  in  permitting  the  witness 
Jake  Saloum,  over  defendant's  objections,  to  answer 
the  question  propounded  him  by  plaintiff's  counsel 
as  to  whether  or  not  said  witness  had  not  been  able 
to  get  credit  after  the  defendant  had  spoken  to  cer- 
tain people  in  behalf  of  said  witness. 

34.  The  Court  erred  in  permitting  the  witness 
Jake  Saloum,  over  defendant's  objections,  to  answer 
the  question  propounded  him  by  plaintiff's  counsel 
as  to  whether  or  not  said  witness  protested  against 
fixing  up  an  account  against  the  defendant  in  the 
book,  Plaintiff's  Exhibits  ''A"  and  "B." 
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35.  The  Court  erred  in  refusing  defendant's  re- 
quest to  have  plaintiff  exhibit  to  the  witness  Jake 
Saloum  a  copy  of  the  book,  Plaintiff's  Exhibits  "A" 
and  "B,"  which  plaintiff's  counsel  contended  had 
been  made  in  the  handwriting  of  said  witness. 

36.  The  Court  erred  in  permitting  the  witness 
Jake  Saloum,  over  defendant's  objections,  to  testify 
in  response  to  questions  propounded  by  plaintiff's 
counsel  as  to  whether  or  not  said  witness  had  ever 
heard  anything  about  the  account  for  rent  which  the 
witness  George  Meyers  claimed  against  defendant. 

37.  The  Court  erred  in  permitting  the  witness 
Jake  Saloum,  over  defendant's  objections,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  whether  he  didn't  show  to  plaintiff's 
counsel  in  his  office  before  the  trial  an  account  of 
the  rent  and  claim  for  which  plaintiff  sued  defendant 
herein. 

38.  The  Court  erred  in  permitting  the  witness 
L.  Anderson,  over  defendant's  objections,  to  an- 
swer the  question  propounded  him  by  plaintiff's 
counsel  as  to  whether  or  not  said  witness  ever  put 
an  addition  on  the  store  building  of  the  witness 
George  Meyers. 

39.  The  Court  erred  in  permitting  the  witness 
George  Meyers,  over  defendant's  objections,  on  re- 
buttal, to  answer  the  question  propounded  him  by 
plaintiff's  counsel  as  to  whether  or  not  the  witness 
Jake  Saloum  did  so  as  requested  by  said  witness 
[155]  Meyers  and  write  out  an  account  of  the 
book,  Plaintiff's  Exhibits  "A"  and  **B." 

40.  The  Court  erred  in  permitting   the  witness 
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George  Meyers,  over  defendant's  objections,  on  re- 
buttal, to  answer  the  question  propounded  Mm  by 
plaintiff's  counsel  as  to  whether  or  not  certain 
things  were  said  and  done  at  the  time  of  the  making 
up  of  the  account  from  the  book,  Plaintiff's  Exhibits 
*'A"and"B." 

41.  The  Court  erred  in  permitting  the  witness 
George  Meyers,  over  defendant's  objections,  on  re- 
buttal, to  answer  the  question  propounded  him  by 
plaintiff's  counsel  as  to  whether  or  not  said  witness 
had  gone  out  in  the  store  and  got  a  book  and  brought 
it  back  and  then  went  out  and  got  another  book  in 
which  to  fix  up  the  account  against  the  defendant. 

42.  The  Court  erred  in  permitting  the  witness 
George  Meyers,  over  defendant's  objections,  on  re- 
buttal, to  answer  the  question  propounded  him  by 
plaintiff's  counsel  as  to  whether  or  not  said  witness 
Meyers  would  have  known  it  if  the  witness  Maloof 
had  conducted  a  laundry  in  his  store  building. 

43.  The  Court  erred  in  permitting  the  witness 
Jake  Saloum,  over  defendant's  objections,  on  re- 
buttal, to  answer  the  question  propounded  him  by 
plaintiff's  counsel  as  to  whether  or  not  he  heard 
the  witness  Meyers  say  in  the  presence  of  said  wit- 
ness Saloum  and  the  witnesses  Mrs  Meyers,  Antone 
Meyers  and  Jake  Saloum,  that  he,  witness  Meyers, 
was  going  to  fix  up  an  account  in  the  book,  Plain- 
tiff's Exhibits  "A"  and  "B,"  and  put  up  a  job  on 
the  defendant. 

44.  The  Court  erred  in  permitting  the  witness 
Mrs.  George  Meyers,  over  defendant's  objections,  on 
rebuttal,  to  answer  the  questions  propounded  her  by 
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her  counsel  as  to  whether  or  not  the  defendant  slept 
upstairs  and  ate  with  said  witness  for  three  months. 
[156] 

45.  The  Court  erred  in  permitting  the  witness 
Mrs.  George  Meyers,  over  defendant's  objections, 
on  rebuttal,  to  answer  question  propounded  her  by 
plaintiff's  counsel  as  to  whether  or  not  the  defend- 
ant slept  on  a  counter  in  the  store  in  which  said  de- 
fendant and  the  witness  George  Meyers  conducted 
their  partnership  affairs. 

46.  The  Court  erred  in  permitting  the  witness 
Mrs  George  Meyers,  over  defendant's  objections, 
on  rebuttal,  to  answer  question  propounded  her  by 
her  counsel  as  to  what  the  witness  George  Meyers 
said  at  the  time  he  asked  the  witness  Jake  Saloum 
to  copy  the  account  from  the  book,  Plaintiff's  Ex- 
hibits''A"  and  "B." 

47.  The  Court  erred  in  permitting  the  witness 
Mrs.  George  Meyers,  over  defendant's  objections, 
on  rebuttal,  to  answer  question  propounded  her  by 
her  counsel  as  to  what  the  witness  Maloof  had  been 
doing  for  the  last  two  or  three  years. 

48.  The  Court  erred  in  receiving  and  filing  that 
certain  verdict,  w^herein  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant, 
for  $418.35. 

49.  The  Court  erred  in  making  and  rendering 
that  certain  opinion  and  decision,  which  certain 
opinion  and  decision  was  made  on  the  3d  day  of 
January,  1916,  wherein  and  whereby  the  Court  de- 
nied the  motion  of  defendant  for  a  new  trial  herein. 

50.  The   Court   erred  in  making  and  rendering 
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that  certain  judgment,  which  certain  judgment  was 
made  and  entered  on  the  4th  day  of  January,  1916, 
wherein  and  whereby  it  is  ordered,  adjudged  and 
decreed  that  plaintiff  have  and  recover  from  de- 
fendant the  sum  of  $418.35,  with  interest  at  8% 
from  December  9,  1915,  together  with  her  costs  and 
disbursements. 
Dated  at  Juneau,  Alaska,  March  2,  1916. 

GUNNISON  &  ROBERTSON, 
Attorneys  for  Defendant.     [157] 
.    Receipt  of  and    due  service   of    copy    of   within 
Assignment  of  Errors  admitted  this  27  day  of  April, 

1916. 

A.  H.  ZIEGLER, 

Of  Counsel  for  Plaintiff. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  27,  1916.  J.  W.  Bell,  Clerk. 
By ,  Deputy. 

[Endorsed] :  No.  1277-A.  In  the  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1.  Mrs. 
George  Meyers,  Plaintiff,  vs.  Michael  George,  De- 
fendant. Assignment  of  Errors.  Gunnison  &  Rob- 
ertson, Attorneys  for  Defendant,  101-105  Decker 
Building,  Juneau,  Alaska.     [158] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 

vs. 
MICHAEL  GEORGE, 

Defendant. 
Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  Michael  George,  as  principal,  and  Eimnet  J. 
McKanna  and  Guy  McNaughton,  as  sureties,  are  held 
and  firmly  bound  unto  Mrs.  George  Meyers,  plaintiff 
above  named,  in  the  sum  of  One  Thousand  Dollars, 
to  be  paid  to  the  said  Mrs.  George  Meyers,  her  heirs, 
executors  and  administrators,  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves  and  each  of 
us,  jointly  and  severally,  and  our  and  each  of  our 
heirs,  administrators  executors,  representatives  and 
assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  27th  day  of 
April,  1916. 

The  condition  of  the  above  obligation  is  such  that 
whereas  the  above-named  defendant,  Michael  George, 
has  sued  out  a  writ  of  error  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to  re- 
verse the  judgment  in  the  above-entitled  cause  by  the 
District  Court  for  the  District  of  Alaska,  Division 
Number  One,  rendered,  entered  and  made  by  said 
last-mentioned  Court  on  the  4th  day  of  January, 
1916,  and  wherein  and  whereby  it  is  ordered,  ad- 
judged and  decreed  that  the  above-named  plaintiff 
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have  and  recover  from  the  above-named  defendant 
the  sum  of  $418.35,  with  interest  [159]  thereon  at 
the  rate  of  S%  per  annum  from  December  9,  1915, 
together  with  her  costs  and  disbursements, 

NOW,  THEEEFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  Michael 
George  shall  prosecute  his  said  writ  of  error  to  effect, 
and  answer  all  costs  and  damages,  if  he  shall  fail  to 
make  good  his  plea,  and  shall  at  all  times  render  him- 
self amenable  to  the  orders  and  process  of  this  court 
or  the  appellate  court,  and  render  himself  in  exe- 
cution if  the  judgment  of  this  court  is  affirmed,  on 
any  judgment  of  this  court,  or  said  appellate  court, 
or  any  court  to  which  it  may  be  appealed  or  removed 
by  writ  of  error,  then  this  obligation  shall  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

M.  GEORGE,     (L.  S.) 

Principal. 
EMMETT  J.  McKANNA,     (L.  S.) 
GUY  McNAUGHTON,         (L.  S.) 

Sureties. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

Emmett  J.  McKanna  and  Guy  McNaughton,  being 
first  duly  sworn  on  oath,  each  for  himself  and  not  one 
for  the  other,  deposes  and  says ;  I  am  one  of  the  sure- 
ties on  the  foregoing  bond;  I  am  a  resident  of  the 
District  of  Alaska,  but  am  not  an  attorney  at  law, 
counsellor,  marshal,  clerk  of  any  court,  or  other  offi- 
cer of  any  court,  and  am  qualified  to  be  bail ;  and  I 
am  worth  the  sum  of  One  Thousand  Dollars,  over  and 
above  all  my  just  debts  and  liabilities  and  exclusive 
of  property  exempt  from  execution. 

EMMETT  J.  McKANNA. 
GUY  McNAUGHTON. 
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Subscribed  and  sworn  to  before  me  this  27th  day 
of  April,  1916. 

[Notarial  Seal]  R.  E.  ROBERTSON, 

Notary  Public  for  Alaska. 

M}^  commission  expires  the  19  day  of  June,  1917. 
[160] 

The  within  bond  is  hereby  approved  this  27th  day 
of  April,  1916. 

[Court  Seal]  J.  W.  BELL, 

Clerk  of  the  District  Court. 
O.  K.— Z.  R.  CHENEY. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.     Apr.  27,  1916.     J.  W.  Bell,  Clerk. 
gy ^  Deputy. 

[Endorsed]  :  No.  1277-A.  In  the  District  Court 
for  the  Territor^r  of  Alaska,  Division  No.  1.  Mrs. 
George  Meyers,  Plaintiff,  vs.  Michael  George,  De- 
fendant. Bond.  Gunnison  &  Robertson,  Attorneys 
for  Defendant.  Gunnison  &  Robertson,  Attorneys 
at  Law,  101-107  Decker  Building,  Juneau,  Alaska. 

[lei] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 


vs. 
MICHAEL  GEORGE, 


Plaintiff, 


Defendant. 
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Writ  of  Error. 

United  States  of  America, — ss. 
The  President  of  the  United  States  of  America  to 
the    Honorable    ROBERT    W.    JENNINGS, 
Judge  of  the  District  Court  for  the  District  of 
Alaska,  Division  Number  One,  Greeting : 
Because  in  the  record  and  proceedings  and  by  the 
verdict  of  the  jury,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  in  said  District  Court,  before 
you,  between    Mrs.  George    Meyers,    plaintiff,  and 
Michael  George,  defendant,  a  manifest  error  hath 
happened,  to  the  great  prejudice  and  damage  of  the 
said  defendant,  Michael  George,  as  is  said  and  ap- 
pears by  the  petition  herein. 

We,  being  willing  that  error,  if  any  hath  been^ 
should  be  duly  corrected,  and  full  and  speedy  jus- 
tice done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that 
then  under  your  seal,  distinctly  and  openly,  you  send 
the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  in  the  city 
of  San  Francisco,  in  the  State  of  California,  together 
with  this  writ,  so  as  to  have  the  same  at  the  said 
place  before  said  Court  on  the  27th  day  of  May, 
191G;  that  the  record  and  proceedings  aforesaid  be- 
ing inspected,  the  said  Circuit  Court  of  [162] 
Appeals  may  cause  further  to  be  done  therein  to 
correct  those  errors  what  of  right,  and  according  to 
the  laws  and  customs  of  the  United  States,  should 
be  done. 

Witness  the  Honorable  EDWARD  DOUGLASS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
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United  States,  this  27th  day  of  April,  1916. 

[Seal]  J.  W.  BELL, 

Clerk  of   the  District  Court    for    the    District  of 
Alaska,  Division  Number  One. 

Said  Writ  is  by  me  allowed,  this  27th  day  of  April, 
1916. 

ROBERT  W.  JENNINGS, 
Judge  of  the    District    Court    for  the    District  of 
Alaska,  Division  Number  One. 

Copy  of  this  Writ  of  Error  received  and  due  ser- 
vice admitted  this  27th  day  of  April,  1916. 

CHENEY  and  ZIEGLER, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

[163] 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  27,  1916.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [164] 


In  the  District  Court   for  the   District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 

MICHAEL  GEORGE, 

Defendant. 

Citation  on  Writ  of  Error. 

The  President  of  the  United  States  of  America  to 

Mrs.  George  Meyers,  the  Above-named  Plaintiff, 

and  to  Her  Attorneys,  Messrs.  Cheney  &  Zeigler, 

Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
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appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  the  city 
of  San  Francisco,  in  the  State  of  California,  withio 
thirty  days  from  the  date  of  this  citation,  pursuant 
to  a  writ  of  error  filed  in  the  clerk's  office  of  the 
District  Court  for  the  District  of  Alaska,  Division 
Number  One,  wherein  you,  the  said  Ml^s.  George 
Meyers,  are  plaintiff  and  defendant  in  error,  and 
Michael  George  is  defendant  and  plaintiff  in  error, 
to  show  cause,  if  any  there  be,  why  the  judgment  in 
the  said  writ  or  error  mentioned  should  not  be  cor- 
rected, and  speedy  justice  done  to  the  parties  in  that 
behalf. 

Witness  the  Honorable  EDWARD  DOUGLASS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  of  America,  this  27th  day  of  April, 
1916,  and  of  the  Independence  of  the  United  States 
the  141st  year. 

ROBERT  W.  JENNINGS, 
Judge  of  the  District  Court. 

[Seal]  Attest:  J.  W.  BELL, 

Clerk  of  the  District  Court.     [165] 

Due  service  and  receipt  of  copy  of  within  citation 
admitted  this  27th  day  of  April,  1916. 

A.  H.  ZIEGLER, 
Of  Counsel  for  Plaintiff  and  Defendant  in  Error. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  27,  1916.  J.  W.  Bell,  Clerk. 
[166] 
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In  the  District   Court   for  the   District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1277-A. 

MRS.  GEORGE  MEYERS, 

Plaintiff, 
vs. 

MICHAEL  GEORGE, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

Hon.  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 

District  of  Alaska,  Division  Number  One,  at 

Juneau. 

Dear  Sir:  Please  prepare  the  transcript  of  the 

record  on  Writ  of  Error  in  the  above-entitled  case 

and  certify  the  following  papers,  to  wit : 

1.  Complaint. 

2.  Answer. 

3.  Reply  (filed  on  August  26,  1915). 

4.  Verdict. 

5.  Opinion  filed,  and  order  entered  thereon,  deny- 

ing motion  for  new  trial. 

6.  Judgment. 

7.  Bond  for  stay  of  execution. 

8.  Order  of  March  4,  1916,  granting  30  days  to 

prepare  and  file  bill  of  exceptions. 

9.  Order  of  March  28th,  1916,  extending  time  to 

April  10,  1916,  in  in  which  to  prepare  and  file 
bill  of  exceptions. 
10.     Order  of  April  10, 1916,  extending  time  in  which 
to  prepare  and  file  bill  of  exceptions. 
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11.  Order  of  April  17, 1916,  extending  time  in  which 

to  prepare  and  file  bill  of  exceptions. 

12.  Bill  of  exceptions,  including  order  allowing  and 

settling  the  same. 

13.  Petition  for  Writ  of  Error. 

14.  Order  allowing  Writ  of  Error. 

15.  Assignment  of  Errors.     [167] 

16.  Bond. 

17.  Writ  of  Error. 

18.  Citation. 

19.  This  Praecipe. 

When  so  prepare,  you  will  kindly  transmit  said 
record  to  the  clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  at  the  city 
of  San  Francisco,  State  of  California. 

GUNNISON  &  ROBERTSON, 
Attorneys  for  Defendant. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  May  13,  1916.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy. 

Due  service  of  the  within  Praecipe  admitted  this 
13th  day  of  May,  1916. 

A.  H.  ZIEGLER, 
Of  Attorneys  for  Plaintiff.     [168] 
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In  the  District  Court   for  the   District  of  Alaska, 
Division  No.  1,  at  Juneau. 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

Certificate  of  Clerk    U.   S.   District  Court  to 
Transcript  of  Record. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court 
for  the  District  of  Alaska,  Division  No.  1,  here- 
by certify  that  the  foregoing  and  hereto  at- 
tached 168  pages  of  typewritten  matter,  num- 
bered from  1  to  168,  both  inclusive,  constitute 
a  full,  true,  and  complete  copy,  and  the  whole  there- 
of, of  as  per  the  praecipe  of  the  plaintiff  in  error, 
on  file  herein  and  made  a  part  hereof,  in  the  cause 
wherein  Michael  George  is  plaintiff  in  error  and 
Mrs.  George  Meyers  is  defendant  in  error,  No. 
1277-A,  as  the  same  appears  of  record  and  on  file 
in  my  office,  and  that  the  said  record  is  by  virtue  of 
the  Writ  of  Error  and  Citation  issued  in  this  cause 
and  the  return  thereof  in  accordance  therewith. 

I  do  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office,  and  the  cost  of  preparation, 
examination,  and  certificate,  amounting  to  $69.75  has 
been  paid  to  me  by  counsel  for  plaintiff  in  error. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  the  above-entitled  court  this  27th  day 
of  May,  1916. 

[Seal]  J.  W.  BELL, 

j;     ,  Clerk. 

By  L.  E.  Spray, 
Deputy. 


188  Michael  George  vs. 

[Endorsed] :  No.  2805.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Michael 
George,  Plaintiff  in  Error,  vs.  Mrs.  George  Meyers, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court 
of  the  District  of  Alaska,  Division  No.  1. 
Filed  June  3,  1916. 

E.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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Court  for  the  District  of  Alaska, 

Division  No.  1 


GUNNISON  &  ROBERTSON 

Attorneys  for  Plaintiff  in  Error 


BEATTIE,    PRINTEB.   JUNEAU 


STATEMENT  OF  THE  CASE. 

This  is  an  action  brought  by  plaintiff  (defend- 
ant in  error)  against  defendant  (plaintiff  in  er- 
ror) to  recover  on  two  causes  of  action. 

As  a  first  cause  of  action  plaintiff  alleges  that 
between  October  18,  1909,  and  December  21,  1911, 
she,  at  defendant's  special  instance  and  request, 
performed  certain  services  for  defendant;  that  de- 
fendant agreed  to  pay  plaintiff  a  reasonable  com- 
pensation for  said  services;  that  said  services  were 
reasonably  worth  $390.00;  that  defendant  has  not 
paid  any  part  of  said  sum  except  $72.50;  and  plain- 
tiff asks  judgment  for  $317.50,  with  interest  at  8 
per  cent  per  annum  from  December  21,  1911. 

As  a  second  cause  of  action  plaintiff  alleges  that 
on  October  18,  1909,  her  husband,  George  Meyers, 
and  defendant  entered  into  a  partnership  agree- 
ment, whereby  they  agreed  to  conduct  a  general 
mercantile  establishment  in  Douglas,  Alaska;  that 
said  George  Meyers  was  then  the  owner  of  a  store 
suitable  for  said  business,  and  agreed  and  stipulat- 
ed with  defendant  to  use  said  store  for  their  part- 
nership business;  that  in  consideration  thereof  de- 
fendant agreed  and  promised  to  pay  said  Meyers, 
as  defendant's  portion  of  the  rental  of  said  building, 
the  sum  of  $15.00  on  the  18th  day  of  each  month 


during  the  continuation  of  said  partnership  busi- 
ness; that  in  pursuance  to  said  agreement  defend- 
ant occupied  said  building  for  twenty-six  months, 
and  that  his  share  of  said  rental  amounted  to  $390; 

that  when  said  partnership  was  finally  settled 
on  December  21,  1911,  it  was  agreed  and  ascer- 
tained by  and  between  said  Meyers  and  defendant 
that  the  latter's  portion  of  said  rental  amounted  to 
$390.00,  which  amount  defendant  at  said  time 
promised  and  agreed  to  pay  as  his  share  of  said 
rental;  that  ever  since  said  date  defendant  has 
refused  to  pay  said  sum  and  has  not  paid  any  part 
thereof  except  $45.00;  that  on  May  7,  1915,  said 
George  Meyers,  for  good  and  valuable  considera- 
tion, duly  assigned,  set  over  and  transferred  unto 
plaintiff  the  said  account  amounting  to  $345.00, 
with  interest  at  8  per  cent  per  annum  from  Decem- 
ber 21,  1911,  and  that  plaintiff  is  now  the  lawful 
owner  and  holder  of  said  claim;  and  plaintiff  asks 
judgment  for  said  amount  with  interest  as  stated. 

Defendant  in  his.  answer  denies  all  the  allega- 
tions contained  in  plaintiff's  complaint,  except  he 
admits  that  he  and  plaintiff  are  both  residents  of 
Douglas,  Alaska,  and  that  he  and  George  Meyers, 
plaintiff's  husband,  on  or  about  November  1,  1909, 
entered  into  a  partnership  agreement  whereby 
they  agreed  to  conduct  a  general  merchandise  es- 
tablishment in  the  town  of  Douglas,  Alaska.  As  a 
separate  and  affirmative  defense  and  counter  claim 
defendant   alleges   that,    at   plaintiff's   special   in- 


stance  and  request,  in  Douglas,  Alaska,  he  advanced 
and  loaned  to  plaintiff  $50.00  on  or  about  July  15, 
1912,  $150.00  on  or  about  January  20,  1915,  and 
$175.00  on  or  about  February  1,  1915,  making  a 
total  of  $375.00,  no  part  of  which  has  been  paid, 
and  asks  judgment  for  that  sum  against  plaintiff 
with  interest  at  8  per  cent  per  annum  from  March 
1,  1915. 

Plaintiff  in  her  reply  denies  the  affirmative 
defense  and  counter  claim  of  defendant  but  says 
that  defendant,  at  her  request,  loaned  her  $200.00 
on  or  about  January  20,  1915,  but  that  she  re- 
paid that  sum  to  defendant  on  April  12,  1915. 

A  trial  was  on  had  on  December  7,  1915,  be- 
fore the  Court  and  a  jury  of  twelve  and  thereafter, 
on  December  9,  1915,  the  jury  returned  a  verdict 
of  $418.35  for  plaintiff  and  against  defendant,  on 
which,  after  motion  for  new  trial  being  denied, 
judgment  was  entered  for  plaintiff  on  January 
4,  1916. 

The  case  is  brought  here  on  writ  of  error  on 
account  of  erroneous  rulings  at  the  trial  in  the  ex- 
clusion and  admission  of  evidence,  and  in  denying 
defendant's  motion  for  a  new  trial  and  in  refusing 
to  set  the  verdict  aside,  and  making  and  entering 
judgment  thereon. 


ERRORS  DISCUSSED  AND  RELIED  ON  FOR 

REVERSAL. 

THE  THIRD  ERROR  assigned  relates  to  the 
refusal  to  permit  cross-examination  of  plaintiff, 
testifying  in  her  own  behalf,  in  regard  to  the  as- 
signment which  she  testified  had  been  made  to  her 
by  her  husband  (P.  R.  p.  32),  and  which  she  plead- 
ed had  been  made  for  good  and  valuable  consid- 
eration (P.  R.  p.  3,  4). 

THE  FOURTH  ERROR  assigned  relates  to  the 
refusal  to  permit  cross-examination  of  plaintiff, 
testifying  in  her  own  behalf,  as  to  her  husband's 
making  an  entry  in  plaintiff's  exhibit  ''B"  of  the 
rent  account  which  he  claimed  against  defendant. 
Plaintiff  testified  in  chief  that  she  knew  the  book 
and  that  it  had  been  written  by  her  husband  (P. 
R.  p.  31),  and  that  she  knew  about  the  agreement 
between  her  husband  and  defendant  (P.  R.  p.  32). 

THE  NINTH  ERROR  assigned  relates  to  the 
refusal  to  permit  cross-examination  of  plaintiff's 
witness  George  Meyers  relative  to  plaintiff's  ex- 
hibit '^B".  The  witness  on  direct  examination  stat- 
ed that  this  exhibit  was  in  his  hand-writing  and 
that  he  had  made  three  entries  in  it  relative  to 
the  rent  account  against  defendant  and  the  exhibit 
was  marked  for  identification  in  connection  with 
the  testimony  (P.  R.  p.  49). 

THE  EIGHTEENTH  ERROR  assigned  relates 
to  the  admission  of  evidence  through  leading  ques- 


tion,  over  defendant's  objection,  by  plaintiffs  wit- 
ness Louis  Saloum.  The  question  was  exceedingly 
suggestive  and  leading  on  which  ground  defendant 
objected  to  it,  and  the  witness  answered  it  in  practi- 
cally the  identical  words  used  by  the  questioner. 
(P.  R.  p.  63.) 

THE  NINTH  ERROR  assigned  relates  to  the 
refusal  to  permit  cross-examination  of  plaintiff's 
witness  Louis  Saloum  as  to  whether  or  not  plain- 
tiff's husband-assignor  had  been  asked  on  a  former 
occasion  whether  or  not  the  defendant  owed  him  any 
money.  The  witness  had  already  testified  relative 
to  the  alleged  settlement  between  Meyers  and  de- 
fendant (P.  R.  p.  57,  58,  59,  60),  giving  the  sub- 
stance of  conversations  between,  and  statements 
made  by,  them,  and  had  also  testified  relative  to  a 
former  trial  between  the  parties  (P.  R.  p.  61,  63). 
The  purpose  of  the  question  was  clearly  to  lay 
a  foundation  for  the  putting  of  a  further  question, 
i.  e. :  in  substance,  as  to  whether  plaintiff's  husband 
on  that  former  occasion  had  not  stated  that  de- 
fendant did  not  owe  him  any  money;  and  thus  to 
elicit  other  statements,  including  statements  against 
interest,  made  by  witness  Meyers,  plaintiff's  privy, 
as  well  as  to  elicit  the  whole  of  a  general  conversa- 
tion, namely:    the  testimony  in  the  former  trial. 

THE  TWENTY-FIRST  ERROR  assigned  re- 
lates to  the  admission  of  evidence,  over  defendant's 
objection,  in  the  cross-examination  of  defendant, 
testifying  in  his  own  behalf,  relative  to  the  loss  of 
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lives  of  plaintiffs  two  children,  which  prejudicial 
fact  was  not  one  of  the  issues  and  had  nothing 
whatever  to  do  with  the  merits  of  the  case. 

THE  TWENTY-SIXTH  ERROR  assigned  re- 
lates to  the  admission  of  evidence,  over  defendant's 
objection,  in  the  cross-examination  of  defendant's 
witness  Maloof  relative  to  another  action  entitled 
"W.  G.  Hills  V.  George  Meyers,"  which  was  an  ac- 
tion entirely  foreign  to  the  case  at  bar,  and  to  the 
irregularity  occurring  by  plaintiff's  counsel  in  per- 
sisting in  asking  questions  relative  thereto,  al- 
though it  was  not  one  of  the  issues  of  the  case  nor 
material  thereto,  after  the  question  had  been  ex- 
cluded. 

THE  THIRTY-FIRST  ERROR  assigned  re- 
lates to  the  exclusion  of  evidence  in  the  refusal  to 
permit  defendant's  witness  Maloof,  on  redirect  ex- 
amination, to  explain  what  he  meant  when  he  had 
said  on  cross-examination  by  plaintiff,  that  he  had 
never  talked  with  anyone  about  the  case.  An  ex- 
planation was  particularly  necessary  as  the  wit- 
ness had  both  on  direct  and  cross-examination  ad- 
mitted that  he  was  very  closeh^  associated  with 
the  defendant. 

THE  THIRTY-FIFTH  ERROR  assigned  re- 
lates to  the  refusal  to  exhibit  on  cross-examination 
to  defendant's  witness  Jake  Saloum  a  certain  pur- 
ported writing,  which  plaintiff  contended  was  in 
the  hand-writing  of  said  witness,  and  concerning 
which  at  the  time  of  the  demand  and  thereafter 


plaintiff  was  permitted  to  cross-examine  the  wit- 
ness. 

THE  THIRTY-SIXTH  ERROR  assigned  re- 
lates to  the  admission  of  evidence,  over  defend- 
ant's objections,  in  the  cross-examination  of  defend- 
ant's witness  Jake  Saloum  relative  to  having  heard 
discussion  between  the  parties  concerning  the  rent 
account  prior  to  the  date  of  the  occurrence  concern- 
ing which  the  witness  had  testified  in  chief.  The 
testimony  of  the  witness  on  direct  examination 
was  confined  solely  to  an  impeachment  of  plaintiff's 
exhibits  '^A"  and  "B". 

THE  THIRTY-SEVENTH  ERROR  assigned 
relates  to  the  admission  of  evidence,  over  defend- 
ant's objection,  in  the  cross-examination  of  defend- 
ant's witness  Jake  Saloum  relative  to  the  contents 
of  a  certain  purported  writing  which  plaintiff  con- 
tended witness  had  made  but  which,  although  a 
demand  had  been  made  for  exhibition,  was  not  ex- 
hibited to  the  witness. 

THE  FORTY-SIXTH  ERROR  assigned  re- 
lates to  the  admission  of  evidence,  over  defendant's 
objection,  in  permitting  plaintiff,  on  rebuttal,  to 
testify  on  direct  examination,  as  to  hearsay  state- 
ments made  by  her  assignor  George  Meyers,  at  the 
time  it  was  contended  he  asked  defendant's  wit- 
ness Jake  Saloum  to  make  a  copy  of  plaintiff's  ex- 
hibits "A"  and  ''B"  and  concerning  which  the  de- 
fendant's witness  Jake  Saloum  had  been  interro- 
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gated  on  cross-exanjination  over  defendant's  ob- 
jection. 

THE  FORTY-EIGHTH  ERROR  assigned  re- 
lates to  the  receiving  and  filing  of  the  verdict  in 
the  case. 

THE  FORTY-EIGHTH  ERROR  assigned  re- 
lates to  the  making,  rendering  and  entering  of  the 
opinion,  decision,  and  order  of  the  court  denying 
defendant's  motion  for  a  new  trial. 

THE  FIFTIETH  ERROR  assigned  relates  to 
the  making,  rendering  and  entering  of  the  judg- 
ment in  the  case  on  January  4th,  1916,  against  de- 
fendant for  $418.35,  with  interest  at  8  per  cent  from 
December  9,  1915. 
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ARGUMENT 

THIRD,  FOURTH  AND  NINTH  ERRORS. 

THE  THIRD,  FOURTH  AND  NINTH  AS- 
SIGNMENTS OF  ERROR  (P.  R.  p.  169,  170)  are 
herein  discussed  together,  as  they  all  pertain  to  the 
exclusion  of  material  and  competent  evidence,  name- 
ly; the  refusal  to  permit  answers  to  questions  pro- 
pounded on  cross-examination  to  witnesses  testify- 
ing on  behalf  of  plaintiff.  However,  each  assign- 
ment is  discussed  specifically  as  to  its  particular 
error. 

RIGHT  TO  CROSS-EXAMINE  WITNESS  OF 
ADVERSE  PARTY: 

The  right  of  a  party  to  cross-examine  a  witness 
called  by  an  adversary  is  too  thoroughly  impressed 
on  our  juristic  procedure  to  require  authorities 
to  sustain  it  —  it  being  a  right  held  in  such  high 
esteem  by  the  common  law  that  it  has  been  said 
that  '*no  evidence  should  be  admitted  but  what  v/as 
or  might  be  under  examination  of  both  parties." 
10  M.  A.  L.,  399. 

This  right  is  zealously  guarded  by  the  statute 
of  Alaska: 

"The  adverse  party  may  cross-examine 
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the  witness  as  to  any  matter  stated  in  his 
direct  examination  or  connected  therewith, 
and  in  so  doing  may  put  leading  questions ; 
but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the 
same  rules  as  a  direct  examination." 

Sec.  1498,  C.  L.  A. 
"A  party  has  a   right   to   cross-examine 
witnesses    who    have    testified    for    the    ad- 
verse party,  or  the  adverse  party  himself 
when  he  testifies  in  his  own  behalf." 

40  CYC  2473,  2474. 

THIRD    ERROR    DISCUSSED    SPECIFICALLY 

Assignment  of  Error  No.  3  (P.  R.  p.  169)  re- 
lates to  the  refusal  to  permit  the  plaintiff,  when 
testifying  in  her  own  behalf,  to  answer  on  cross- 
examination  the  following  question: 

"Q.  How  much  did  you  pay  your  hus- 
band, Mrs.  Meyers,  for  this  account  that  he 
has  got  against  Mike  George?"  (P.  R. 
p.  36),  to  which  question  was  interposed 
and  sustained  the  following  objection  *^Mr. 
Cheney:  I  object  to  that,  if  the  court 
please,  because  they  have  raised  no  ques- 
tion about  its  being  an  assignment ;  it  isn't 
necessary  under  the  law  that  she  pay  him 
anything—*  *  *."     (P.  R.  36). 
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It  can  hardly  be  contended  that  the  question 
was  not  cross-examination,  i.  e. :  that  the  question 
did  not  bear  on  the  matters  testified  to  by  the  wit- 
ness in  her  direct  examination,  as  the  witness 
stated  on  direct  examination:  "Mr.  Meyers  as- 
signed over  to  me  this  account  for  rent  in  this 
case."     (P.  R.  p.  32.) 

GENERAL   DENIAL   PUTS   ASSIGNMENT    IN 

ISSUE. 

Hence  the  objection  must  have  been  sustained 
on  the  theory  that  it  was  immaterial  whether  or 
not  any  consideration  had  been  paid  for  the  as- 
signment. Conceding  for  the  sake  of  argument, 
as  stated  by  plaintiff's  counsel  (P.  R.  p.  36),  it 
wasn't  necessary  for  plaintiff  to  pay  any- 
thing for  the  assignment,  so  as  to  have  capacity 
to  sue;  yet  the  fact  remains  that  plaintiff  volun- 
tarily had  taken  upon  herself  the  burden  of  prov- 
ing that  she  did  pay  something  for  it.  She  had 
sworn  under  oath  (verification  to  complaint,  P.  R. 
p.  4)  that  her  husband  "for  good  and  valuable  con- 
sideration, did  assign,  set  over  and  transfer  unto" 
her  this  account.  The  defendant  in  this  answer 
had  denied  these  allegations  (Answer,  P.  R.  p.  6). 
It  was  thus  one  of  the  issues  of  the  case. 

"A  general  denial  in  an  answer  by  the 
assignee  puts  the  averment  of  the  assign- 
ment of  the  contract  in  issue,  and  the  as- 
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signee  to  recover  must  show  a  valid  as- 
signment." 

Johnson  v.   Wickers,   120   N.   W.   837, 
838;  21  L.  R.  A.  (N.  S.)  359. 

ASSIGNMENT  MUST  BE  ALLEGED  AND 
PROVED  AS  ALLEGED. 

The  pleading  of  the  assignment  by  plaintiff, 
if  she  was  to  recover  as  an  assignee,  was  not  an 
unnecessary  act;  on  the  contrary  it  was  a  fact 
necessary  not  only  for  her  to  allege  but  also  to 
prove. 

*'It  is,  of  course,  elementary  that  an  as- 
signee in  certain  cases  must  sue  in  his 
own  name,  yet  it  is  necessary  for  him  to 
allege  in  his  declaration  an  assignment 
and  to  prove  the  same  upon  the  trial  to  en- 
title him  to  recover." 

McKnight  v.  Lowitz,  142  N.  W.  769. 
''The  assignment  was  a  fact  at  issue 
and  the  proof  thereof  as  essential  as  that 
of  the  indebtedness." 

Calloway  v.  Oro  Mining  Co.,  89  Pac. 

1070,1071. 
Ford  V.  Bushard,  48  Pac.  119,  120. 
Brown  v.  Curtis,  60  Pac.  773,  774. 
Reed  v.  Buffin,  21  Pac.  555,  556. 
Bersch  v.  Sander,  37  Mo.  104,  106. 
One  of  the  elements  of  her  pleaded  assignment 
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was  a  good  and  valuable  consideration  (P.  R.  p. 
3,  4.).  If  she  failed  to  prove  such  consideration, 
she  was  neglecting  to  prove  one  of  the  elements 
on  which  her  pleading  said  her  first  cause  of  ac- 
tion was  based  —  her  proof  would  be  a  variance 
to  her  pleading.  It  would  have  been  a  different 
assignment  than  the  one  spoken  of  in  her  com- 
plaint. 

Suppose  she  had  plead  an  assignment  from  a 
partnership  and  proved  only  an  assignment  from  an 
individual,  she  would  have  been  unable  to  recover. 
The  assignment  so  proved  would  not  be  the  as- 
signment in  issue. 

Kibler  v.  Brown,  114  Fed.  1014. 

Seeley  v.  Albrecht,  2  N.  W.  667,  669. 

CONSIDERATION    OF    ASSIGNMENT    WHEN 

SET  OUT  MUST  BE  PROVED  AND  MUST 

BE    SUFFICIENT. 

However,  it  is  begging  the  question  to  say  plain- 
tiff need  not  have  alleged  "good  and  valuable  con- 
sideration"; she  did  plead  it,  and,  having  been 
placed  in  issue  by  the  defendant,  she  necessarily 
must  prove  it  as  one  of  the  issuable  facts  in  the 
case.    , 

Where  the  consideration  for  an  as- 
signment was  set  out,  it  must  be  proved 
and  be  sufficient." 

Malone  v.  Adairville  Bank,   6   Ky.    L. 
440. 
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(N.  B. — The  briefer  did  not  have  ac- 
cess to  this  last  named  case,  but  5 
C.  J.   1010,  Note  9  page  1011   says 
that  the  case  so  holds). 
Calloway     v.     Oro    Mining    Company y 

supra. 
Brown  v.  Curtis,  supra. 
Reed  v.  Buffin,  supra 
Ford  V.  Bushard,  supra. 
The  cases  wherein  it  has  been  held  that  the 
consideration  of  the  assignment  was  immaterial, 
are,   upon  examination,   we   opine,   easily  disting- 
uishable from  the  case  at  bar.     In  cases  so  hold- 
ing the  defense  has   attempted   to  maintain   that 
the  assignee  had  no  capacity  to  sue  because  there 
was  no  consideration  for  the  assignment;   hence, 
that  the  assignee  could  not  recover;  and  the  courts 
undoubtedly  have  rightly  held  that  such  a  want 
of  consideration  did  not  militate  against  the  as- 
signee's capacity  to  sue.     This,  however,  presents 
a  case  where  the  plaintiff  has  pleaded  a  certain 
kind  of  assignment,  namely,  an  assignment  which 
has  as  one  of  its  elements  a  good  and  valuable 
consideration  and  that  fact  has  been  put  in  issue. 
She  will  not  be  permitted  to  recover  on  an  as- 
signment, consisting  of  different  elements  than  the 
one  set  up  in  her  pleading,  because  in  such  event 
she  would  be  recovering  on  a  different  set  of  facts 
than  those  which  she  had  stated  she  was  entitled, 
to  recover  on. 
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CONSIDERATION  IS  AN  ELEMENT  OF 
ASSIGNMENT 
We  believe  that  light  is  shed  on  these  two 
differentials  when  the  fact  is  called  to  mind  that 
an  assignment  does  not  differ  in  its  essential 
elements  from  any  other  contract.  There  must  be 
persons  competent  to  contract,  a  valuable  consid- 
eration, a  legal  subject  matter,  and  mutual  assent 
of  the  contracting  parties. 

Commercial  Bank  v.  Rupe,  92  Fed. 
789,  795. 
Cross-examination  on  these  elements  would 
seem  not  only  admissible,  but  material,  and,  in 
fact,  indispensible.  If  the  contract  had  been  a  sale 
or  a  conveyance,  instead  of  an  assignment,  the 
witness  could  have  been  cross-examined  as  to  the 
mode  of  making  the  sale,  the  consideration  there- 
for, the  person  to  whom  the  consideration  was 
paid,  the  manner  of  payment,  the  contract  under 
which  the  sale  was  made,  actual  ownership,  and 
other  matters  pertinent  to  the  transaction. 

Classman  v.  C.  R.  1.  &  P.  Ry.  Co.,  147 

N.  W.  757. 
Renton  v.  Monnier,  19  Pac.  (Cal.)  828. 
40  CYC.  2498. 

ASSIGNMENT  MAY  BE  EXAMINED  INTO  AS 
TO  PARTICULARITIES  AND  ELEMENTS 
The  consideration,  good  and  valuable,  of  what- 
ever it  consisted  was  one  of  the  constituent  parts 
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of  the  assignment  in  issue.  It  would  hardly  be 
contended  that  the  plaintiff  on  direct  examination 
would  have  been  confined  to  her  answer  "Mr. 
Meyers  assigned  over  to  me  this  account  for  rent 
in  this  case"  (P.  R.  p.  32).  She  certainly  could 
have  stated  when  and  where  the  transaction  took 
place  and  the  particulars  of  it. 

Beezley  v.  Crossen,  17  Pac.  (Ore)  577, 

579. 
Bank  of  La  Grande  v.  Hunter,  57  Pac. 
(Ore)    424,  426. 

CROSS-EXAMINATION     MAY,     THEREFORE, 

BE   MADE   AS   TO   CONSIDERATION 

OF  ASSIGNMENT 

''The  assignment  recited  that  it  was  made 
in  consideration  of  'one  dollar  and  other  good 
and  valuable  considerations.'  It  was  there- 
fore competent  to  show  by  parole  what  the 
other  good  and  valuable  considerations  were." 
Frame  v.  Attemeier,  133  N.  W.  603, 
604. 

"Plaintiff  sued  as  assignee  of  a  claim 
against  a  firm  in  which  the  answering  defend- 
ant was  a  special  party.  Defendant  denied 
the  assignment  of  the  claim.  The  account  on 
the  firm  books  was  in  the  name  of  the  as- 
signor 'in  trust.'  On  cross-examination  of 
such  assignor,  who  had  identified  the  instru- 
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ment  of  assignment,  he  was  asked  if  he  'was 
in  trust'  and  'had  the  account  in  trust  for 
someone?'  Plaintiff's  objection  to  the  ques- 
tion was  sustained.  Held  error,  as  the  ques- 
tion bore  directly  on  the  question  of  the  val- 
idity of  the  assignment." 

Chambers  v.  Webster,  75  N.  Y.  S.  31 ; 
61  App.   Div.  546. 

CROSS-EXAMINATION  OF  PARTY  HIMSELF 
GIVEN  WIDER   RANGE   THAN   OF  WIT- 

»NESS  NOT  THE  PARTY 
And  in  any  event,  considerable  latitude  is  al- 
lowed in  the  cross-examination  of  a  party  who  tes- 
tifies in  his  own  behalf,  and  in  such  case  the  ex- 
amination may  take  a  wider  range  than  would  be 
permissible  if  the  witness  were  not  a  party. 
^  40  CYC.  2508,  and  cases  cited. 

PURPOSE  OF  QUESTION 

The  purpose  of  the  question  was  clearly  three- 
fold: (a)  to  draw  out  the  circumstances  and 
elements  of  the  alleged  assignment;  (b)  to  test 
the  memory  and  veracity  of  the  witness;  (c)  and, 
if  she  answered  contrary  to  her  own  pleading,  to 
afford  an  opportunity  to  impeach  her  and  impugn 
her  credibility  before  the  jury.  All  of  which  pur- 
poses were  necessarily  calculated  to  obtain  an  an- 
swer tending  to  either  explain,   modify,   discredit 
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or  disprove  her  statement  on  direct,  and  therefore 
the  question  was  proper  cross-examination. 

''Any  narration  by  a  witness  tending  to 
explain,  modify,  discredit,  or  disprove  his  tes- 
timony in  chief  may  be  demanded  of  him  on 
cross-examination." 

Furbeck  v.   Gevurtz,  72  Ore.   12;   142 
Pac.  654,  656. 

PREJUDICIAL  EFFECT  OF  EXCLUSION 
OF  EXAMINATION 

The  sustaining  of  the  objection  left  no  oppor- 
tunity for  the  defendant  to  inquire  into  the  as- 
signment although  it  was  one  of  the  issues  of  the 
case,  there  being  no  further  testimony  by  any  of 
the  plaintiff's  witnesses  in  regard  to  it,  except 
that  of  her  husband,  George  Meyers,  who  when 
testifying  on  her  behalf,  made  the  significant  state- 
ment on  direct  examination:  ''He  (referring  to  de- 
fendant) still  owes  me  the  balance  for  the  rent" 
(P.  R.  p.  50) ;  disclosing  the  possible  fact  that 
plaintiff,  if  she  had  been  permitted  to  answer, 
would  have  been  obliged  to  contradict  her  sworn 
pleading,  as  it  is  highly  improbable  that  she  or  any 
other  person  would  pay  a  consideration  for  some- 
thing from  which  she  or  he  was  to  derive  no  bene- 
fit. If  her  husband's  statement  is  true  it  would 
indicate  that  her  pleading  was  false  or  else  that 
she  had  done  this  very  improbable  thing.  If  she 
had  so  contradicted  herself  then  she  would  have 
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been  subject  to  impeachment  under  the  provisions 
of  the  statute  which  provides: 

"A  witness  may  be  impeached  by  the 
party  against  whom  he  was  called,  by  a  con- 
tradictory evidence,  *  *  *" 

Sec.   1501,  C.  L.  A.;  Sec.   669  Carter 
Code. 
"A   witness   may   also   be   impeached   by 
evidence   that   he   has   made   at   other   times 
statements  inconsistent  with  his  present  tes- 
timony *  *  *." 

Sec.  1502,  C.  L.  A.;  Section  670,  Car- 
ter Code. 
"The  credit  of  a  witness  may  be  im- 
peached by  proof  that  he  has  made  statements 
out  of  court,  concerning  matters  relevant  to 
the  issue,  inconsistent  with  his  testimony  given 
at  the  trial." 

Smithson  v.  So.  Pac.  Co,,  60  Pac.  (Ore) 
907,  912. 

FOURTH  ERROR  DISCUSSED  SPEC- 
FICALLY 

Assignment  of  Error  No.  4  (P.  R.  p.  169) 
relates  to  the  refusal  to  permit  the  plaintiff,  when 
testifying  in  her  own  behalf,  to  answer  on  cross- 
examination  the  following  question: 

"Q.     About  the  rent  in  there,   did  your 

husband  write  down  in  this  book  about  the 
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rent  too?"  (P.  R.  p.  37),  to  which  question 
was  interposed  and  sustained  the  objection  that 
it  was  not  cross-examination.    (P.  R.  p.  37.) 

QUESTION  BORE  ON  MATTERS  TESTIFIED 
TO  IN  CHIEF 

Page  3  of  the  identical  book  referred  to  in 
the  question  had  been  marked  plaintiff's  exhibit 
**A"  for  identification  (P.  R.  p.  31)  during  plain- 
tiff's direct  examination  and  page  2  thereof  was, 
in  fact,  later  marked  plaintiff's  exhibit  "B"  for 
identification  (P.  R.  p.  49),  and  was  afterwards 
contended  by  plaintiff's  witness  George  Meyers  (P. 
R.  p.  49)  to  constitute  a  statement  of  the  rent 
account. 

Plaintiff,  in  her  own  behalf,  on  direct  exam- 
ination had  stated:  "I  would  know  the  book;  that 
is  the  book  and  he  know  it  too;  that  is  the  book 
I  had  my  husband  put  it  doiun  in  when  he  paid  *  *  * 
This  book  is  in  Mr.  Meyers'  writing  *  *  *  /  saw 
Mr.  Meyers  write  it  in  the  book.  *  *  *.  This  is 
the  book,  and  he  knows  it  too."     (P.  R.  p.  31.) 

She  further  testified  on  direct  examination: 
*7  know  about  the  agreement  Mike  George  and 
George  Meyers  had  about  the  rent  for  the  store 
building  that  George  Meyers  owned;  my  husband 
tell  me;  both  to  pay  $30.00  a  month;  Mike  George's 
half  of  that  was  half  of  $30.00  a  month.  At  the 
time  he  (referring  to  defendent)  finished  partner- 
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ship  with  my  husband  he  moved  some  goods,  and 
he  said:  'I  am  going  to  pay  rent  and  make  a  new 
store;  I  ain't  got  much  money  to  pay  now;  after 
while  I  pay  you.'  He  talk  like  that  to  my  husband 
three  or  four  times;  he  come  to  my  house  and  he 
say:  'Ain't  got  no  money  now;  I  am  going  to 
start  and  make  a  new  store.'  I  don't  think  he 
paid  nothing  for  the  rent  of  the  store.  He  said 
he  would  pay  after  while."     (P.  R.  p.  32.) 

This  testimony  presumably  all  related  to  the 
issues  of  the  case,  and  the  book  entries  were  un- 
doubtedly introduced  by  plaintiff  for  the  purpose 
of  strengthening  her  story.  The  book  was  not 
used  by  plaintiff  as  a  memory  refresher,  but  en- 
tirely to  get  an  inanimate,  white  and  black  page 
corroboration. 

Having  thus  testified  relative  to  the  book, 
having  identified  it,  having  stated  that  it  was  in 
her  assignor's  hand-writing,  having  testified  she 
knew  about  the  agreement  between  her  husband 
and  defendant,  the  question  bore  directly  on  mat- 
ters relating  to  which  she,  the  witness,  had  testi- 
fied in  chief. 

QUESTION     TENDED     TO     PRODUCE      EX- 
PLANATION AND  MODIFICATION  OF 
THE  TESTIMONY  IN  CHIEF 

The  question  was  calculated  to  ascertain  wheth- 
er plaintiff  really  did  know  the  book;  whether  her 
husband   actually   had   written    it,   or   any   of   it; 
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whether  all  the  entries  in  the  book  had  been  made 
in  her  presence;  what  she  knew  about  the  alleged 
stated  account. 

EXPLANATION  AND  MODIFICATION  OF 
TESTIMONY  IN  CHIEF  IS  LEGITI- 
MATE CROSS  EXAMINATION 

Defendant  was  entitled  on  cross-examination 
to  propound  such  questions  to  the  witness  as  would 
tend  to  explain,  modify,  discredit,  or  disprove  her 
testimony  in  chief,  and  the  question  put  was  clearly 
intended  to  elicit  such  information. 

Furbeck  v.  Gevurtz,  supra. 

BOOK  PRODUCED  AND  IDENTIFIED  BY 
WITNESS 

The  plaintiff  and  George  Meyers,  the  writer  of 
the  book,  were  closely  related  in  interest,  standing 
in  the  relationship  of  wife  and  husband,  assignee 
and  assignor,  party  and  witness.  The  entries,  at 
least  in  part,  were  made  at  the  instance  of  plaintiff 
as  she  says,  referring  to  her  first  cause  of  action: 
"I  got  it  marked  on  the  book;  I  bring  the  money 
all  the  time  and  told  my  husband  to  mark  it  in 
the  book;  I  cannot  write  myself,  and  he  can't,  so 
he  told  my  husband  to  put  it  down.  When  he  paid 
me  /  had  my  husband  put  it  down  in  the  book  in 
my  language,  Syriac.''  (P.  R.  p.  30,  31.)  Having 
thus  testified,  as  well  as  identifying  the  book 
the  book  (P.  R.  p.  31)  and  stating  that  she  knew 
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about  the  agreement  between  Meyers  and  the  de- 
fendant (P.  R.  p.  32),  it  would  seem  competent 
to  cross-examine  her  on  these  facts  in  connection 
with  the  book.  Moreover,  the  witness  was  the 
plaintiff  herself,  testifying  in  her  own  behalf,  and 
a  wider  range  of  cross-examination  was  there- 
fore permissible  than  under  other  circumstances. 
40  CYC.  2508,  supra,  and  cases  cited. 

IF  BOOK  PRODUCED  AND  IDENTIFIED  BY 
WITNESS,  LATTER  MAY  BE  CROSS- 
EXAMINED  CONCERNING  SAME 

It  is  a  general  rule  that  a  witness  may  be  cross- 
examined  as  to  a  writing  which  he  has  used  to 
refresh  his  memory,  or  identified  or  concerning 
which  he  has  testified  on  direct  examination,  al- 
though the  paper  was  not  introduced  in  evidence. 
40  CYC.  2499,  2500,  and  cases  cited. 

NINTH    ERROR    DISCUSSED    SPECIFICALLY 

Assignment  of  Error  No.  9  (P.  R.  p.  169)  re- 
lates to  the  refusal  to  permit  the  witness  George 
Meyers,  on  cross-examination,  when  testifying  for 
the  plaintiff,  his  wife,  to  answer  the  question  re- 
questing him  to  read  plaintiff's  exhibit  ''B"  to  the 
jury.  The  court  refused  to  allow  the  question  on 
the  ground  that  it  was  incompetent,  irrelevant  and 
immaterial   (P.  R.  p.  53.) 
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WITNESS  ON  DIRECT  EXAMINATION   HAD 
TESTIFIED  CONCERNING,  HAD  IDENTI- 
FIED, AND  HAD  PROVED  BOOK 

The  witness  on  direct  examination  had  stated 
'^Mike  paid  me  $45.00  for  rent  and  after  that  I  had 
to  wait  as  there  was  no  money  left.  /  entered  that 
in  the  book  at  the  time  he  paid  me.  I  write  it  in 
the  book  *  *  *.  /  marked  on  the  second  page  of  the 
book  when  Mike  paid  me  the  $45.00  for  rent.  I 
have  had  this  book  seven  or  eight  years.  (At  this 
point  page  2  of  the  book  was  marked  plaintiffs 
exhibit  ^^B"  for  identification.)  The  three  entries 
on  page  2  are  $15.00  each.  Mike  George  never 
paid  me  only   $45.00   for  rent.^'      (P.   R.   p.   49) 

It  is  therefore  apparent  that  the  trial  court  had 
inadvertently  overlooked  this  testimony  when  it 
stated  in  sustaining  the  objection  "all  that  he  has 
told  is  simply  that  this  man  has  identified  that 
page;  he  simply  says  that  it  is  his  writing."  (P. 
R.  p.  53. 

WHERE  WITNESS  USES  BOOK  TO  REFRESH 
MEMORY,   OR  IDENTIFIES   IT  OR   TES- 
TIFIES CONCERNING  IT,  OR  PROVES 
ENTRIES,  WIDE  RANGE  OF  CROSS- 
EXAMINATION  IS  PER- 
MISSIBLE 

''A   witness   may   be   examined   as   to   a 
writing  which  he  has  testified  on  his  direct 
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examination,  although  the  paper  was  not  in- 
troduced in  evidence." 

40  CYC.  2499,  supra,  and  cases  cited. 

''Where  plaintiff  becomes  the  witness  to 

prove  his  book  entries,  in  an  action  for  goods 

sold,  he  can  be  cross-examined  by  defendant.'' 

Clough  V.  Little,  3  Rich.  Law  353. 
The  witness  having  based  his  testimony,  if  not 
his  recollection,  in  a  large  measure  upon  the  book, 
page  2,  a  very  wide  latitude  should  have  been  al- 
lowed to  the  defendant  upon  cross-examination  in 
respect  thereto. 

State  V.  Shew,  57  Pac.  (Kan)  137,  139. 
Moreover  the  defendant  had  a  right  to  cross- 
examine  the  witness  upon  page  2,  as  the  witness 
had  stated  that  he  had  marked  on  the  identical 
page  the  amounts  which  the  defendant  had  paid 
him;  that  he  had  written  them;  and  that  there 
were  three  entries  on  the  page  of  $15.00  each;  and 
that  the  only  amount  which  Mike  George  had  paid 
him  on  the  rent  was  $45.00. 

The  sum  of  the  three  entries  so  referred  to 
by  the  witness  was  $45.00,  the  identical  amount 
set  out  in  plaintiffs  compaint;  and  not  only  had 
the  page  been  identified  by  the  witness,  but  it  had 
been  marked  for  identification  in  the  record  in  con- 
nection with  his  testimony  (P.  R.  p.  49),  and  de- 
fendant therefore  had  the  right  to  cross-examine  in 
regard  to  it. 
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Brigham  City  v.  Crawford,     57     Pac. 
842,  843. 

Kirchner  v.  Loughlin,  28  Pas.  505,  508. 
"Where  a  witness  is  examined  in  his  di- 
rect examination  as  to  an  affidavit  made  by 
him,  he  may  be  questioned  on  cross-examina- 
tion as  to  whether  he  swore  that  its  contents 
were  true  without  a  production  of  the  docu- 
ment itself." 

Harris  v.  Terry,  98  N.  C.  131;  S.  E. 
745. 
"A  witness  may  be  cross-examined  as  to 
items  of  a  ledger  which  he  has  put  in  evi- 
dence." 

40  CYC.  2500,  and  cases  cited. 

Thayer  v.  Barney,  12  Minn.  502. 
"Where  a  witness  has  testified  for  the 
plaintiff  in  reference  to  entries  of  measure- 
ments. (In  the  case  at  bar  payments  of  mon- 
eys) (Italics  ours)  in  his  book,  the  defendant 
may  cross-examine  the  witness  in  reference  to 
those  entries  and  the  headings  of  the  same  for 
all  purposes  of  the  defense;  the  entire  account, 
although  composed  of  many  items,  is,  in  the 
eye  of  the  law,  but  one  memorandum  and  one 
entry,  and  the  defendant  is  entitled  to  the 
whole  of  it." 

Green  v.  Caulk,  16  Md.  556. 
The  question  was  calculated  to  disclose  that  the 
entries  did  no  corroborate  the  witness'  oral  testi- 
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mony  and  were  not  as  he  had  contended,  and  that 
the  entries  were  false.  Hence,  the  question  was 
permissible  as  it  came  within  the  general  rule  that 
any  narration  by  a  witness  tending  to  explain,  mod- 
ify, discredit,  or  disprove  his  testimony  in  chief 
may  be  demanded  of  him  on  cross-examination. 
Furbeck  v.  Gevnrtz,  spura. 
Furthermore,  a  reading  of  the  entries,  if  they 
were  honest  entries,  could  have  in  no  wise  injured 
plaintiff.  But,  if  they  were  not  as  the  witness 
contended,  then  what  course  could  have  been  pur- 
sued better  calculated  to  expose  their  falsity  than 
the  reading  of  them  by  the  person  who  testified  he 
had  made  them.  (P.  R.  p.  49.) 

EIGHTEENTH   ERROR 

The  Eighteenth  Assignment  of  Error  (P.  R. 
p.  171,  172)  relates  to  the  admission  of  evidence, 
i.  e. :  the  permitting  of  plaintiffs  witness  Louis 
Saloum  to  answer  on  re-direct  examination  over 
defendant's  objection  that  it  was  leading,  the  fol- 
lowing question: 

"Q.  Now,  what  I  want  to  get  at,  what  do 
you  mean  by  the  word  settling — do  you  mean  they 
pay  afterwards;  was  there  anything  more  said 
about  them  settling?"  (P.  R.  p.  63.) 

STATUATORY  DEFINITION  OF  LEADING 
QUESTION 
The  Alaska  statute  defines  a  leading  question 
in  the  following  terms: 
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"A  question  which  suggests  to  the  wit- 
ness the  answer  which  the  examining  party 
desires  is  denominated  a  leading  or  suggestive 
question.  On  a  direct  examination,  leading 
questions  are  not  allowed,  unless  merely  for- 
mal or  preliminary,  except  in  the  sound  dis- 
cretion of  the  court,  under  special  circumstanc- 
es, making  it  appear  that  the  interests  of 
justice  require  it."  Sec.  1496,  C.  L.  A. 
This  is  practically  the  same  as  the  definition 
given  by  the  text  writers. 

40  CYC.  2423  and  cases  cited. 
1  Greenl  Ev.    (16th  Ed.  343. 
Daly  V.  Melendy,  49   N.   W.   926,  928. 

LEADING  QUESTIONS  ARE  IMPROPER 

"It  is  a  well  settled  general  rule  that 
leading  questions  are  improper  and  should  not 
be  put  to  a  witness.  This  rule  applies  in  the 
examination  of  a  party  testifying  in  his  own 
behalf  as  well  as  in  the  examination  of  any 
other  witness,  and  is  recognized  and  enforced 
in  criminal,  as  well  as  in  civil  cases." 

40  CYC.  2422,  2423,  and  cases  cited. 
Busch  V.  Robinson,  81  Pac.  237,  238. 
Number ger   v.    U.   S.,    156    Fed.    721, 

732,  et  seq. 
Hemrich    v.    Hemrich,    84     Pac.    327, 
329. 
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QUESTION  WAS  NEITHER  FORMAL  NOR 
PRELIMINARY 

An  analysis  of  the  question  shows  that  it  was 
not  formal  or  preliminary;  it  went  to  the  very  gist 
of  the  contention  that  there  was  a  stated  account. 
An  examination  of  the  cross-examination  (Ev. 
Louis  Saloum,  P.  R.  p.  60,  61,  62)  discloses  that 
there  was  no  ambiguity  which  had  arisen  and 
which  was  necessary  to  explain  away.  The  ques- 
tion was  plainly  purposed  not  only  to  elicit  an  ex- 
planation of  ordinary  words  with  well  known  and 
common  meanings;  namely:  the  witness'  own  state- 
ment on  redirect  examination  ''and  Mike  said  'you 
have  got  no  money,  and  I  have  no  money  and  we 
will  settle  that  afterwards'"  (P.  R.  p.  63),  but 
what  was  even  more  serious  it  directly  called  for 
an  affirmation  that  they,  defendant  and  George 
Meyers,  said  they  would  pay  and  settled  afterwards, 
which  was  of  the  very  gist  of  the  proof  of  the  al- 
leged stated  account. 

DISCRETION    VESTED    IN   COURT    TO    PER- 
MIT LEADING  QUESTIONS  IS  NOT  AN 
ARBITRARY  OR  ABSOLUTE  ONE 

"The  discretion  vested  in  the  court  by 
reason  of  Sec.  1496  C.  L.  A.  supra  (Italics 
ours)  is  not  an  arbitrary  or  absolute  one,  and 
if  on  appeal  it  appears  that  leading  questions 
were  permitted  over  the  objection  on  direct  ex- 
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amination,  under  circumstances  indicating  a 
manifest  abuse  of  such  discretion  the  judg- 
ment will  be  reversed." 

State  V.  Ogden,  65  Pac.  (Ore)  449,  451. 

SPECIAL  CIRCUMSTANCES  DID  NOT  EXIST 

FOR  A  LEADING  QUESTION,  AND  ITS 

ALLOWANCE  BY  COURT  WAS  AN 

ABUSE  OF  HIS  DISCRETION 

There  was  nothing  disclosed  in  the  record  as 
to  any  special  circumstances  requiring  a  leading 
question;  the  witness  had  acted  as  interpreter  at 
the  trial  (P.  R.  p.  45);  he  claimed  that  he  had 
done  the  figuring  for  the  witness  George  Meyers 
and  the  defendant  in  their  alleged  settlement  (P. 
R.  p.  60) ;  his  evidence  as  shown  by  the  record 
discloses  that  he  had  good  command  of  the  Eng- 
lish language  (P.  R.  Ev.  of  Louis  Saloum) ;  and 
his  intelligence,  as  well  as  the  leading  character 
of  the  question,  is  conclusively  demonstrated  by 
the  fact  that  he  answered  it  in  almost  the  identical 
words  of  the  counsel,  namely,  ''A.  They  said  they 
would  pay  it  afterwards — settle  it  afterwards — fix 
it  afterwards."  (P.  R.  p.  63).  It  is  therefore  ap- 
parent that  the  court  in  the  exercise  of  its  discre- 
tion exceeded  that  sound  discretion  allowed  it  by 
the  statute,  and  permtited  the  leading  question  on 
one  of  the  most  important  elements  of  the  stated 
account,  namely:  that  the  defendant  had  agreed 
to  pay  the  amount.    Plaintiff's  witness  Saloum  was 
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called  by  plaintiff  to  prove  this  agreement.  With- 
out it,  her  case  on  the  stated  account  would  neces- 
sarily fall,  as  there  was  no  creditable  evidence 
of  any  presentation  of  the  account  to  the  defendant ; 
and  it  was  upon  this  point  that  was  hinged  that 
vital  salient  of  the  stated  account,  i.  e. :  defendant's 
agreement  to  it.  This  being  so,  we  urge  that  it  is 
ground  for  reversal. 

State  V.  Ogden,  supra. 

NINETEENTH  ERROR 

The  Nineteenth  Assignment  of  Error  (P.  R. 
p.  172  (relates  to  the  exclusion  of  evidence,  i.  e. : 
the  refusal  to  permit  plaintiff's  witness  Louis  Sal- 
oum,  to  answer  on  re-cross-examination  the  follow- 
ing question: 

"Q.  Louis,  in  that  case  you  were  talking  about 
a  moment  ago  in  the  Commissioner's  Court, 
wasn't  George  Meyers  asked  whether  or  not 
Mike  George  owed  him  any  money"  (P.  R.  p. 
64)  to  which  was  interposed  and  sustained  an 
objection  that  it  was  not  competent.  (P.  R.  p. 
64.) 

QUESTION  TENDED  TO  ELICIT  ADMISSION 

AGAINST  INTEREST  MADE  BY 

PLAINTIFF'S  PRIVY 

The  witness  in  his  direct  examination  had 
stated  the  substance  of  alleged  conversations  be- 
tween defendant  and  the  plaintiff's  assignor,  George 
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Meyers,  and  that  he  had  made  figures  for  them 
and  that  they  had  said  there  was  some  money  due 
Meyers  for  rent  and  due  Mrs.  Meyers  for  work, 
and  that  George  Meyers  and  the  defendant  agreed 
that  the  defendant  owed  Meyers  rent  for  two  years 
and  two  months  at  $15.00  a  month,  and  that  Mey- 
ers owed  the  defendant  $242.50.  (Ev.  of  Louis  Sal- 
oum,  P.  R.  p.  57,  58,  59,  60.) 

The  question  propounded  was  calculated  to 
bring  out  an  admission  against  interest  made  by 
George  Meyers,  plaintiff's  assignor  (P.  R.  p.  3), 
who,  in  his  testimony  had  stated  that  the  defend- 
ant still  owed  him  for  the  rent.     ( P.  R.  p.  50 ) . 

QUESTION  TENDED  TO  ELICIT  ADMISSION 
AGAINST  INTEREST  MADE  BY  PLAIN- 
TIFF'S PRIVY,  AND,  WAS,  THERE- 
FORE, COMPETENT 

''Oral  admissions  of  a  party  are  compe- 
tent evidence  against  him." 

16  CYC.  942,  and  cases  cited. 

"Declarations  of  a  person  beneficially  in- 
terested in  result  of  litigation  are  admissible 
against  the  nominal  party  representing  his 
interest." 

16  CYC.  984,  and  cases  cited. 

"Statements  of  irrelevant  facts  made  by 
persons  identified  in  legal  interest  with  the 
party  to  the  record  by  reason  of  privity  are 
competent  evidence." 
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16  CYC.  985,  and  cases  cited. 
"In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  de- 
fense existing  at  the  time  of  or  before  notice 
of  the  assignment,  *  *  *."      Sec.  858,  C.  L.  A. 
The    question,    answered    in    the   affirmative, 
would  have  permitted  the  admission  of  a  statement 
bearing  directly  on  the  issues  of  the  case,  namely: 
Whether  or  not  the  plaintiff's  assignor  had  stated 
prior  to  the  making  of  the  alleged  assignment  that 
the  defendant  was  indebted  to  him.     The  question 
should  therefore  have  been  allowed  as  it  is  the  rule 
that  a  witness  may  be  interrogated  as  to  admis- 
sions against  interest  of  the  party  for  whom  he  has 
testified. 

40  CYC.  2487,  and  cases  cited. 
Thomas  v.  C.  &  G.  T.  Ry.  Co.,  86  Mich. 

496;  49  N.  W.  547,  548. 
Tiner  v.  State,  109  Ark.  139,  158  S.  W. 
1087. 

QUESTION  TENDED  TO  ELICIT  REMAINDER 

OF  CONVERSATION  CONCERNING  WHICH 

TESTIMONY  HAD  BEEN  GIVEN 

ON  REDIRECT 

Furthermore  the  question  related  to  what  may 
be  termed  a  general  conversation,  i.  e.,  testimony 
in  the  prior  suit  (Ev.  Louis  Saloum,  P.  R.  p.  61, 
63),  and  the  witness,  in  relating  said  general  con- 
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versation,  had  said  that  "I  don't  say  anything 
about  the  $345.00  to  any  one,"  and  that  on  the 
former  occasion  he  had  testified  that  all  that  was 
owing  between  these  parties  was  that  George  Mey- 
ers owed  Mike  George  $242.50  (P.  R.  p.  61.)  He 
also  stated  on  redirect  examination,  referring  to  the 
same  conversation  "He  (referring  to  Mike  George's 
counsel  in  the  prior  suit)  asked  me  in  regard  to 
the  $252.50,  but  said  nothing  about  the  $345.00" 
(P.  R.  p.  63),  leaving  a  tacit,  if  not  an  express, 
implication  that  the  reason  nothing  was  said  about 
the  $345.00  in  the  testimony  in  the  prior  suit  was 
because  it  was  an  accepted  fact  at  that  time  that 
the  defendant  did  owe  the  witness  George  Myers 
that  sum  of  money. 

QUESTION  TENDED  TO  ELICIT  REMAINDER 
OF    CONVERSATION    CONCERNING 
WHICH  TESTIMONY  HAD  BEEN 
GIVEN  ON  REDIRECT  EXAM- 
INATION, AND  WAS, 
THEREFORE,  COM- 
PETENT 

The  witness  having  thus  testified  as  to  certain 
statements  on  a  certain  material  matter  of  another 
person,  namely,  George  Meyers,  was  subject  to  be- 
ing interrogated  as  to  other  statements  on  the  same 
matter  of  such  person. 

40  CYC.  2487,  and  cases  cited. 
"No  rule   is   plainer  than   that  a   party 
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has  the  right  upon  cross-examination  to  have 
given  all  other  parts  of  the  same  conversa- 
tion, not  given  in  the  examination  in  chief, 
which  will  serve  to  explain  or  to  modify  the 
tendency  of  that  part  testified  to  in  chief." 

U.  S.  V.  Knowlton,  3  Dak.  58,  13  N.  W. 
573. 

People  V.  West,  146  Cal.  848,  849. 

Gibbons  v.  Territory,  115  Pac.  129. 

QUESTION  WAS  RELEVANT  TO  THE  IS- 
SUES, AND,   THEREFORE   WAS 
ADMISSIBLE 

The  question  went  to  one  of  the  very  bones 
of  contention,  namely,  whether  or  not  the  defend- 
ant owed  the  witness  Meyers  rent  for  two  years 
and  two  months  at  $15.00  a  month,  and  it  was 
therefore  revelant.  One  part  of  the  conversation 
having  been  given  in  redirect  examination,  the  re- 
mainder was  properly  to  be  called  out  by  re  cross- 
examination. 

Merrill  v.  Merrill,  187  111.  App.  589. 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Cundieff, 

171  Fed.  319. 

Bruce  v.  Bevis,  56  Wash.  547;  106  Pac. 

129. 

But,   of  course,    it   could   not   be   ascertained 

whether   all   of   the   conversation   had   been   given 

until  the  question  under  discussion  was  put  and 

rnswered.     There  could  scarcely  be  conceived  any 
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better  evidence  to  disclose  the  real  truth  of  the  mer- 
its of  plaintiff's  second  cause  of  action,  than  a  state- 
ment made  by  her  assignor  that  the  defendant  did 
not  owe  him  any  money  under  it. 

TWENTY-FIRST   ERROR 

The  Twenty-first  Assignment  of  Error  (P.  R. 
p.  172)  relates  to  the  admission  of  prejudicial  evi- 
dence over  defendant's  objection,  i.  e.,  the  refusal 
to  sustain  defendant's  objection  to  questions  pro- 
pounded on  cross-examination  as  follows: 

''Q.  And  at  the  time  of  that  fire  there 
were  two  of  her  children  burned  up?  A.  Yes, 
sir.  Mr.  Robertson. — We  object  to  that  as 
immaterial.  Q.  And  that  didn't  make  any 
impression  on  your  mind  so  you  can  tell  this 
jury  when  that  happened — those  two  children, 
and  lots  of  the  goods  that  were  in  the  building 
lost,  and  still  you  don't  remember  when  that 
fire  occurred?  Mr.  Robertson — We  object  to 
that  as  argumentative."     (P.  R.  p.  70,  71.) 

CROSS-EXAMINATION  WAS  ON  COLLATER- 
AL MATTERS,  AND  ITS  EFFECT  WAS 
PREJUDICIAL 

The  question  "and  at  the  time  of  the  fire  there 
were  two  of  her  children  burned  up?"  was  clearly 
not  calculated  to  elicit  any  information  as  to  the 
merits  of  the  controversy.  There  was  no  issue  in 
the  case  which  required  proof  of  the  loss  of  the 


39 

lives  of  two  of  the  plaintiff's  children.  However, 
having  answered  it,  plaintiff  insisted,  over  objec- 
tion, on  going  further.  The  second  question  was 
directly  calculated  to  intimate  to  the  jury  that  the 
defendant  was  of  such  a  mental  disposition  that 
even  the  loss  of  lives  of  children  would  make  no 
impression  on  him — it  was  literally  characterizing 
him  as  a  base  degenerate — a  man  bereft  of  all  hu- 
man sentiment.  Yet  the  father  of  these  very  chil- 
dren stated  on  chief  that  the  house  burned  in  March, 
1910,  (Ev.  George  Meyers,  P.  R.  p.  54)  and  on 
rebuttal  that  it  burned  on  September  18,  1910  (Ev. 
George  Meyers,  P.  R.  p.  117).  Was  there  anything 
then  so  strange  in  the  statement,  that,  "I  think 
the  fire  occurred  the  first  part  of  1910,  but  I  did 
not  have  it  marked  down,  *  *  *.  I  don't  remember 
whether  the  fire  occurred  in  1909  or  1910,"  (Ev. 
Mike  George  P.  R.  p.  70)  made  by  the  defendant, 
when  the  father  himself  of  the  children  first  testi- 
fied that  it  occurred  in  March,  1910.  Was  this 
lack  of  recollection  on  the  defendant's  part  so  per- 
nicious as  to  justify  the  hurling  at  him  on  cross- 
examination  of  counsel's  implied  anathma:  ''And 
that  didn't  make  any  impression  on  your  mind  so 
you  can  tell  this  jury  when  that  happened — those 
two  children,  and  lots  of  goods  that  were 
in  the  building  lost,  and  still  you  don't  remember 
when  that  fire  occurred?"  (P.  R.  p.  71).  The 
very  fact  that  the  trial  court  permitted  the  question 
over    objection    to   be   answered    could    only    have 


40 

served  to  impress  more  strongly  upon  the  jury  the 
prejudicial  fact  that  the  defendant  was  such  an 
execrable  being  that  the  fact,  i.  e.,  the  loss  of  two 
children  under  most  terrible  circumstances,  had 
slipped  from  his  memory  without  an  impression  of 
its  awfulness. 

Who  is  there  that  can  say  that  these  ques- 
tions with  their  answers  did  not  sway  the  jurors 
in  the  rendition  of  their  verdict?  The  plaintiff  was 
a  woman.  It  was  her  flesh  and  blood  that  had  been 
so  terribly  destroyed  by  the  holocaust.  Was  a  lapse 
of  five  years  so  great,  that  the  telling  of  the  horri- 
ble tragedy  may  not  have  swayed  the  hearts  of  the 
individuals  sitting  in  judgment  as  between  plaintiff 
and  defendant?  What  man  has  not  had  his  sym- 
pathies moved  by  seeing  of  a  play  or  the  reading 
of  a  book?  Here,  were  living  actors  before  human 
jurors  and  the  effect  of  the  rehearsal  was  not  dim- 
inished by  the  questions.  The  evidence  for  plaintiff 
cannot,  even  by  herself,  be  contended  to  be  overly 
strong  in  her  favor — her  story  wavers,  shakes, 
trembles.  Did  not  these  questions  add  the  needed 
prejudice  to  throw  the  verdict  to  her?  Who  is  there 
to  say?  The  fact  remains  that  these  horrible 
extraneous  matters  were  laid  bare  to  the  jury's 
gaze.    And,  the  verdict  was  for  the  plaintiff. 

It  is  apparent  that  the  merits  of  the  controver- 
sy in  no  wise  involved  the  necessity  of  proof  of  the 
death  of  plaintiff's  children.  There  can  be  no 
contention  that  such  evidence  enlightened  the  jury. 
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For  what  purpose  thfen  could  the  testimony  have 
been  elicited  save  to  prejudice  the  jury  by  the  in- 
formation thus  conveyed  to  them  both  in  the  ques- 
tions and  the  answers. 

CROSS-EXAMINATION  WAS  ON  COLLATER- 
AL MATTERS,  AND  ITS  EFFECT  WAS 
PREJUDICIAL.    SUCH  CROSS-  EX- 
AMINATION IS  NOT  AD- 
MISSIBLE 

It  is  a  general  rule  that  cross-examination 
should  not  be  extended  to  collateral,  irrelevant  or 
immaterial  matters.  While  this  rule  is  not  applied 
with  the  same  strictness  in  cross-examination  as  in 
direct  examination,  yet  where  the  only  effect  of 
the  cross-examination  on  collateral  matters  would 
be  to  prejudice  the  minds  of  the  jurors  it  should 
not  be  permitted. 

40  CYC.  2493,  2495,  2496,  and  cases 

cited. 
State  V.  McCann,  43  Ore.  155;  72  Pac. 

137,   138. 
Crossen  v.   Grandy,   42   Ore.    282;    70 

Pac.  906,  908. 
Oldenberg  v.  Ore.  Sugar  Co.,  39  Ore. 

564,  65  Pac.  869,  870,  873. 
Furbeck  v.  Gevurtz,  72  Ore.    12;   142 

Pac.  654,  656. 
Kittenback  v.  United  States,  202  Fed. 
377,  387. 
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Mines,  etc.   Co.  v.  Park  etc.   Co:  107 

Fed.  881,  883,  884. 
Allen  V.  United  States,  115  Fed.  3,  11. 
State  V.  Belknap,  87  Pac.  935. 
Hurst  V.  Burnside,  8  Pac.  888,  889 
Ansland  v.  Parker,  85  N.  W.  192,  193. 
Grace  v.  Anderson,  116  N.  W.  116,  118. 
Hancock  v.  Blackwell,  41   S.   W.   205, 

208 
St.  Jean  v.  Lippitt  Wollen  Co.,  69  Atl. 

604,  605. 
Lesley  v.  Ewing,  90  Atl.  797. 
Kane  v.  Transit,  98  Atl.,   1001,   1003. 
Frieman  v.  Paper  Co.,  139  N.  W.  540, 

544. 
Wallen  v.  Wallen,  57  Pac.  S.  E.   596, 

598. 
In  re  Barney,  44  Atl.  75,  76. 

TWENTY-SIXTH  ERROR 

The  Twenty-sixth  Assignment  of  Error  (P.  R. 
p.  173)  relates  to  the  admission  of  prejudicial  evi- 
dence, i.  e.,  the  permitting  the  witness  George  Ma- 
loof,  over  defendant's  objection  that  the  question 
was  immaterial,  incompetent,  irrelevant  and  not 
the  best  evidence,  to  answer  on  cross-examination 
questions  relative  to  a  suit  designated  as  ''W.  G. 
Hills"  against  George  Meyers. 
(Ev.  Maloof,  P.  R.  p.  87,  88.) 
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CROSS-EXAMINATION  WAS  ON  COL- 
LATERAL MATTERS 
It  can  not  be  argued  that  the  matters  in- 
volved in  the  questions  were  either  competent,  relev- 
ant or  material  to  the  issues  of  the  case  at  bar. 
This  is  fully  disclosed  by  the  want  of  anything 
in  the  record  to  connect  them  to  the  case  at  bar. 
There  were  only  two  possible  purposes  of  the  ques- 
tions, i.  e.,  either  to  obtain  information  as  to  an- 
other case  not  then  on  trial,  or  else  to  im- 
ply that  the  defendant  and  the  witness  were 
persecuting  the  plaintiff  and  her  husband  by  other 
cases. 

PREJUDICIAL  INFORMATION  WAS  CON- 
VEYED TO  THE  JURY  BY  THE 
QUESTIONS 
It  is  true  that  plaintiff  was  not  permitted  to 
go  far  into  details,  but  there  was  no  need  as  it  is 
undoubtedly  true  that  prejudicial  information  may 
be  conveyed  to  the  jury  through  questions  as  well 
as  through  answers,  and  in  this  case  it  was  plainly 
given  them  by  the  questions. 

Batchelder  v.  Manchester  St.  Ry.,  infra. 

PERSISTENCE    IN    ASKING    QUESTIONS 
WHICH  HAVE  BEEN  EXCLUDED 
IS  IMPROPER 
The  question  was  asked  three  times,  each  time 
over  objection,   and  on  the  last  occasion  after  it 
had  been  excluded. 
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"It  is  highly  improper  for  counsel  to  per- 
sist in  asking  a  question  which  has  been  ex- 
cluded.'' 

38  CYC.  1478,  and  cases  cited. 
Batchelder  v.  Manchester  St^  Ry.,   56 

Atl.  752,  753. 
Cleveland^  etc.  R.  Co.,  v.  Pritchan,  69 
N.  E.  663,  100  Am.  St.  Rep.  682,  687, 
&  Note  2,  p.  690. 
Louisville  &  N.  R.  Co.  v.  Payne,  118  S. 

W.  353,  354. 
Bergman  v.  Solomon,  136  S.  W.  1010, 
1011. 
I  Shield  Admr^s  v.  Rowland,  151  S.  W. 

408,  410. 
Dandel  v.  Wolf,  138  N.  W.  814,  815. 
Raefelt  v.  Koenig,  140  N.  W.  56,  58. 

PERSISTENCE    IN   ASKING   QUESTIONS   ON 

COLLATERAL  MATTERS,  WHICH  HAVE 

BEEN  EXCLUDED,  IS  GROUND 

FOR  REVERSAL 

And  the  persistence  in  the  attempt  to  intro- 
duce evidence,  irrelevant,  immaterial  and  foreign 
to  the  issue,  after  the  court  has  denied  the  right 
to  do  so,  is  ground  for  reversal  and  new  trial. 

McClendon  v.  Bank,  174  S.  W.  403,  405. 

THIRTY-FIRST  ERROR 
The  Thirty-first  Assignment  of  Error  (P.  R. 
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p.  174)  relates  to  the  exclusion  of  evidence,  name- 
ly :  the  refusal  to  permit  the  witness  George  Maloof , 
who  was  testifying  on  behalf  of  the  defendant,  on 
redirect  examination  to  answer  the  following  ques- 
tion : 

"Q.  Did  you  mean  to  tell  Mr.  Cheney  you 
never  talked  about  the  case  in  that  way?''  to  which 
was  interposed  and  sustained  the  objection  that  it 
was  suggestive.  (P.  R.  p.  91.) 

QUESTION  WAS  PURPOSED  TO  BRING  OUT 
EXPLANATION     OF     AMBIGUOUS 
STATEMENT  MADE  ON  CROSS- 
EXAMINATION 

The  question,  as  indicated  by  defendant's  coun- 
sel (P.  R.  p.  91,  92),  was  clearly  for  the  purpose 
of  having  the  witness  clear  up  in  the  minds  of  the 
jury  his  statement  on  cross-examination,  namely; 
*'I  did  not  talk  with  Mike  about  the  case  before 
I  came  over."  (P.  R.  p.  71),  which  statement 
was  calculated  to  discredit  the  witness  inasmuch  as 
he  further  testified  on  cross-examination  "I  have 
been  a  witness  for  Mike  several  times  before  in  the 
Commissioner's  Court  (P.  R.  p.  87)  *  *  *.  I  have 
been  working  in  the  store  for  Mike  (P.  R.  p.  87) 
*  *  ''  In  1915  I  worked  in  Mike's  store  (P.  R. 
p.  90),  *  *  *  I.  lived  in  the  big  house  with  Mike" 
George  (P.  R.  p.  90)  and  had  also  testified  on 
direct  examination  (P.  R.  p.  85,  86,  87)  that  he 
had    worked    for,    lived    with    and    helped    in    the 
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store  of,  the  defendant.  These  statements  disclosed 
such  a  close  intimacy  between  said  witness  Maloof 
and  defendant,  that  without  an  explanation  of  it, 
his  bald  statement  *'I  did  not  talk  with  Mike  about 
this  case  before  I  came  over"  (P.  R.  p.  91)  was 
sufficient  in  itself  alone  to  convict  the  witness  in 
the  eye  of  the  jury  of  falsifying.  The  exclusion  of 
the  answer  therefore  left  the  witness'  statement 
unexplained — and  from  thenceforth  his  testimony 
must  have  been  clothed  in  the  eyes  of  the  jury  with 
a  fabric  of  falsity  to  the  prejudice  of  defendant. 

LEADING    QUESTIONS    ARE    PERMISSIBLE 
TO  DRAW  OUT  EXPLANATION  OF  AM- 
BIGUOUS STATEMENTS  MADE  ON 
CROSS-EXAMINATION 

The  latter  was  entitled  to  have  this  false  fabric 
removed  by  an  answer  to  the  question. 

"The  court  ought  always  permit  a  witness  to 
explain  his  testimony  before  leaving  the  stand." 

Oberfelder  v.  Kavanaugh,  32  N.  W. 
295,  298. 
"A  witness  who  has  given  out  an  erron- 
eous impression  of  the  facts  concerning  which 
he  has  testified  has  a  right,  while  still  under 
examination,  to  make  correction  in  the  pres- 
ence of  the  jury." 

Pac.  Exp.  Lumber  Co.  v.  North  Pac. 

hum.  Co.,  80  Pac.  105;  40  Ore.  194. 

"It  is  not  error  to  permit  a  witness  to 
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make  an  explanation  of  statements  made  by 
him  on  the  witness  stand,  or  to  permit  him 
to  correct  any  mistake  he  may  have  made  in 
giving  his  testimony." 

Tiffin  V.  LewistoUf  6  Ida.  231;  55  Pac. 
545. 

U.  S.  V.  Randall,  Fed.  cas.  16118. 

Hogan  v.  Reynolds,  8  Ala.  59. 

Henry  v.  State,  19  So.  23. 

Olferman  v.  Un.  Dept.  Ry.  Co.,  125  Mo. 
408;  28   S.   W.   742;   46  Am.   State 
483. 
"A  leading  question  may  be  put  to  ascer- 
tain the  real  meaning  of  a  witness  who  has 
given  an  ambiguous  answer  or  whose  answer 
was  obviously  a  lapsus  linguae;  and,  where  it 
is  apparent  that  a  witness  has   answered  a 
question   under  a   misapprehension   as  to   its 
meaning,  it  is  not  error  to  allow  him  to  be 
asked  a  leading  question  for  the  purpose  of 
ascertaining   what  he   in   fact   meant  by   his 
answer." 

40  CYC.  2433,  and  cases  cited. 
"It  is  proper  on  re-  examination  to  draw 
from  the  witness  an  explanation  of  his  state- 
ments on  cross-examination,  or  of  matters 
brought  out  on  cross  examination.  A  witness 
may  also  be  asked  as  to  his  reasons  for  his 
statements  on  cross-examination  or  at  other 
times,  or  for  acts  or  conduct  on  his  part  which 
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have  been  brought  out,  or  interrogated  as  to 
circumstances  tending  to  correct  wrong  im- 
pressions which  might  result  from  matters 
brought  out  on  cross  examination." 

40  CYC.  2524,  et  seq.,  and  cases  cited. 

THIRTY-FIFTH  AND  THIRTY-SEVENTH 
ERRORS 

THE  THIRTY-FIFTH  AND  THIRTY-SEV- 
ENTH ASSIGNMENTS  OF  ERROR  (P.  R.  p. 
175)  are  herein  discussed  together  as  both  relate 
to  cross-examination  by  plaintiff  of  defendant's 
witness  Jake  Saloum,  over  defendant's  objection, 
relative  to  a  purported  writing,  namely,  a  copy  of 
plaintiff's  exhibits  ''A"  and  "B",  without  an  exhi- 
bition of  the  writing  to  the  witness,  although  de- 
mand was  made  by  defendant  for  its  exhibition 
and  production,  and  without  an  introduction  of  the 
writing  in  evidence. 

Assignment  of  Error  No.  35  relates  to  the  re- 
fusal to  require,  after  demand  having  been  made 
therefor,  the  exhibition  of  the  writing  to  the  wit- 
ness concerning  which  he  was  cross-examined: 

"Q.  As  a  matter  of  fact,  Mr.  Saloum, 
didn't  you  make  a  copy  of  that  book  yourself, 
of  those  items  in  that  account,  and  show  it 
to  me  there  in  the  office?  A.  I  don't  remem- 
ber that  at  all.  Q.  You  would  not  dispute 
that?  A.  I  cannot  remember  it.  Q.  You 
would  not  swear  that  you  did  not?     A.     No. 
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I  cannot  remember  it.     Mr.  Robertson — If  the 
Court  please,  if  this  man  has  a  copy  in  this 
man's  handwriting  it  is  no  more  than  right 
that  he  should  exhibit  it.     The  Court — It  is 
not  necessary  that  he  do  so."     (P.  R.  p.  107.) 
Assignment  of  Error   No.   37   relates  to  the 
admission  of    evidence    on    cross-examination    by 
plaintiff,  over  defendant's  objection  and  after  de- 
fendant's demand  for  exhibition  to  the  witness  of 
the  writing  referred   to  in   the  Thirty-Fifth   As- 
signment of  Error  (P.  R.  p.  107),  of  defendant's 
witness  Saloum,  the  record  appearing  as  follows: 
"Q.     And  didn't  you  at  that  time  have  a 
piece  of  paper — I  think  it  was  white  paper 
with  an  account  on  it,  and  didn't  you  show 
that  to  me  at  the  time — an  account  about  the 
rent  and  the  claim  that  Mrs.  Meyers  has  now 
at  this  time  against  Mike?    Judge  Gunnison — 
We  object  to  that  as  incompetent,  irrelevant 
and  immaterial;   it  is  indefinite  as  to  time, 
persons  present,  and  there  is  no  identification 
as  to  anything  that  was  said  about  it."     (P. 
R.  p.  110). 

WRITING  SHOULD  BE  EXHIBITED  TO  WIT- 
NESS BEFORE  HE   IS  CROSS- 
EXAMINED  THEREON 

It  is  a  general  rule  that  a  witness  cannot  be 
cross-examined  as  to  the  contents  of  an  instrument 
written  or  signed  by  him  until  it  is  exhibited  to  him. 
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or  the  contents  thereof  are  read  to  him. 

40  CYC.  2500,  and  cases  cited. 
"Where  the  cross-examination  to  impeach 
a  witness  relates  to  prior  inconsistent  state- 
ments made  by  the  witness  in  writing  the 
writing  must  first  be  shown  the  witness  for 
identification,  and,  if  he  admits  that  he  is 
the  author  of  it,  it  must  be  read  in  evidence 
before  he  can  be  cross-examined  as  to  its  con- 
tents." 

10  M.  A.  L.  403. 
This  general  rule  is  supported  by  statutory 

provisions  in  Alaska,  to-wia: 

"A  witness  is  allowed  to  refresh  his  mem- 
ory, respecting  a  fact,  by  anything  written  by 
himself  or  under  his  direction  at  the  time 
when  the  fact  occurred  or  immediately  there- 
after, or  at  any  other  time  when  the  fact  was 
fresh  in  his  memory  and  he  knew  that  the 
same  was  correctly  stated  in  writing. 
But  in  either  case  the  writing  must 
be  produced,  and  may  be  inspected  by 
the  adverse  party,  who  may,  if  he  choose, 
cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may 
tesify  from  such  a  writing,  though  he  retain 
no  recollection  of  the  particular  facts ;  but  such 
evidence  shall  be  received  with  caution."  Sec. 
1497,  C.  L.  A. 

"A   witness   may   also   be   impeached   by 
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evidence  that  he  has  made  at  other  times 
statements  inconsistent  with  his  present  testi- 
mony; but  before  this  can  be  done  the  state- 
ments must  be  related  to  him,  with  the  cir- 
cumstances of  times,  places,  and  persons  pres- 
ent; and  he  shall  be  asked  whether  he  has 
made  such  statements,  and,  if  so,  allowed  to 
explain  them.  If  the  statements  be  in  writing 
they  shall  be  shown  to  the  witness  before  any 
question  is  put  to  him  concerning  them."  Sec. 
1502,  C.  L.  A. 

There  was  no  such  writing  in  evidence  at  the 
time  of  the  propounding  of  the  questions  embraced 
in  these  two  assignments,  nor  was  any  such  writ- 
ing placed  in  evidence  at  any  time  during  the  trial, 
nor  was  any  proof  offered  of  its  loss.  It  was 
therefore  improper  on  cross-examination  to  ask  the 
witness  as  to  the  contents  of  such  writing,  and,  if 
the  plaintiff  desired  to  show  the  contents  and  cross- 
examine  upon  them,  she  should  have  exhibited  the 
writing  to  the  witness  and  introduced  it  in  evi- 
dence. 

O'Riley  v.  Clampet,  55  Minn.  539;  55 

N.  W.  740. 
Morford  v.  Peck,  46  Conn.  380. 
Insurance  Co.  v.  Throop,  22  Mich.  146; 

7  Am.  Rep.  638. 
Arnold  v.  Cheesebrough,  30   Fed.  145. 
Calderon  v.  O'Donohue,  47  Fed.  39. 
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j  Richmond  &  D.  R.  Co.  v.  Jones,  9  So. 

276. 

Houser  v.  State,  93  Ind.  228. 

McKnight  v.  U.  S.,  122  Fed.  926,  928. 

Kirchner  v.  Laughlin,  28  Pac.  507,  su- 
pra. 
The  witness  stated  when  the  prejudicial  ques- 
tion was  first  propounded  that  he  could  not  remem- 
ber whether  he  had  made  a  copy  of  the  book,  i.  e., 
of  the  items  in  the  account,  and  shown  it  to  the 
plaintiff's  counsel.  There  was  no  production  of 
the  writing  although  later  the  witness  George  Mey- 
ers, over  objection  (P.  R.  p.  121),  the  witness  An- 
tone  Meyers  (P.  R.  p.  128),  and  the  plaintiff  (P. 
R.  p.  133),  when  testifying  in  behalf  of  plaintiff 
on  rebuttal  were  all  interrogated  in  reference  to 
the  same  purported  writing.  If  the  writing  did 
in  fact  exist  and  was  made  by  the  witness  Jake 
Saloum  it  should  have  been  exhibited  to  him  before 
he  was  required  to  testify  with  reference  to  it. 

Teller  v.  Ferguson,  51  Pac.  429,  432. 

WITNESS  CANNOT  BE  EXAMINED  CON- 
CERNING WRITING  WHEN  HE 
HAS  NOT  ADMITTED  THE 
SAME 

"If  the  witness  had  denied  or  had  not  ad- 
mitted the  part  of  the  letter  shown,  he  could 
not  have  been  examined  concerning  the  con- 
tents of  the  letter,  nor  could  opposite  counsel 
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in  that  case  have  been  entitled  to  look  at  the 
paper." 

Wright  v.  Bragg,  96  Fed.  729,  733. 

QUESTIONS  ERRONEOUSLY  ASSUMED  CON- 
TENTS OF  WRITING,  WITHOUT  WRIT- 
ING HAVING  BEEN  EXHIBITED 
TO  WITNESS 

Plaintiff's  question  in  both  instances  represent- 
ed and  assumed  the  very  contents  of  the  writing, 
if  it  existed,  namely,  that  the  writing  was  a  copy 
of  the  book  which  was  already  in  evidence,  with 
a  statement  of  the  items  of  the  account  therein. 

^'The  rule  that  the  witness'  attention 
must  first  be  called  prevails  in  cross  examining 
a  witness  as  to  the  contents  of  a  letter  or  other 
paper  written  by  him;  but  it  is  here  applied 
in  a  peculiar  and  stringent  form.  The  counsel 
will  not  be  permitted  to  represent  in  the  state- 
ment of  a  question,  the  contents  of  a  letter,  and 
to  ask  the  witness  whether  he  wrote  a  letter 
to  any  such  person  with  such  contents,  or  con- 
tents to  the  like  effect,  without  having  first 
shown  to  the  witness  the  letter,  and  having 
asked  him  whether  he  wrote  that  letter,  and 
his  admitting  that  he  wrote  it,  for  the  con- 
tents of  every  written  paper,  according  to  the 
ordinary  and  well  established  rule  of  evidence 
are  to  be  proved  by  the  paper  itself,  and  by 
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that  ajone,  if  it  is  in  existence  *  *  *.  if  the 
paper  is  lost  *  *  *  it  would  seem,  that  regu- 
larly the  proof  of  the  loss  of  the  paper  should 
first  be  offered,  and  that  then  the  witness 
may  be  cross-examined  as  to  its  contents; 
after  which  he  may  be  contradicted  by  sec- 
ondary evidence  of  the  contents  of  the  paper. 
*  *  *.  It  follows,  from  what  has  just  been 
said,  that  a  witness  cannot  be  asked  on  cross- 
examination,  whether  he  has  written  such  a 
thing,  stating  its  particular  nature  or  purport; 
the  proper  course  being  to  put  the  writing  into 
his  hands,  and  to  ask  him  whether  it  is  his 
writing.  *  *  *." 

1  GreenL  Ev.  (16th  Ed.)  463,  464. 
465. 
In  this  case  this  rule  was  directly  violated.  In 
each  instance  the  witness  stated  that  he  did  not  re- 
member having  made  such  a  writing,  in  which 
statements,  without  having  had  the  writing  in  any 
wise  exhibited,  he  was  later  contradicted  by  the 
witnesses  of  the  plaintiff. 

PREJUDICIAL  EFFECT  OF  QUESTION 

The  prejudicial  effect  of  the  questions  is  read- 
ily seen.  The  witness  was  called  by  defendant  (P. 
R.  p.  103)  to  impeach  the  book,  plaintiff's  exhibits 
**A"  and  "B,"  which  was  offered  to  corroborate 
plaintiff's  theory.  By  permitting  plaintiff  to  cross- 
examine  the  witness  on  the  contents  of  the  alleged 
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writing,  without  exhibiting  it,  the  witness  was 
placed  in  a  position  where,  no  matter  what  his  an- 
swer, it  was  probable  that  the  jury  would  believe 
that  at  the  time  of  the  transaction  to  which  he 
had  been  testifying,  he  had  felt  the  book  was  an 
honest  book  of  entries.  This,  of  course,  was  fur- 
ther strengthened  by  later  having  plaintiff's  wit- 
ness contradict  and  impeach  him  as  to  the  writing. 
The  cross-examination  of  such  a  witness  cer- 
tainly could  be  no  more  liberal  than  if  he  had 
been  a  witness  called  for  a  party  and  had  been 
found  to  be  adverse,  and  then  the  party  calling 
him  had  desired  to  impeach  him  by  evidence  of 
statements  made  at  other  times  inconsistent  with 
his  present  testimony.  But  under  such  circum- 
stances, before  this  could  be  done,  the  statements 
must  have  been  related  to  him  with  the  circum- 
stances of  time,  place  and  persons  present,  or  shown 
to  him  if  in  writing. 

State  V.  Steeves,  43  Pac.  (Ore)  947, 
952. 

Little  V.  Lishkoff,  98  Ala.,  321 ;  12  So. 

429. 

THIRTY-SIXTH  ERROR. 

The  Thirty-sixth  Assignment  of  Error  (P.  R. 
p.  175)  relates  to  the  admission  of  evidence,  over 
defendant's  objection,  on  cross-examination  by 
plaintiff  of  defendant's  witness  Jake  Saloum,  as 
follows : 
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"Q.  Jake,  so  you  heard  about  this  ac- 
count for  rent  for  a  considerable  period  before 
this  transaction — I  understand  you  had  heard 
them  discuss  it  before?  A,  About  the  ac- 
count? Q.  Yes.  A.  No,  sir.  Judge  Gun- 
nison:— That  is  not  proper  cross-examination. 
The  witness:  Not  about  the  account,  I  heard 
about  partnership.  The  Court — I  think  it  is 
cross  examination  because  it  relates  to  the  sub- 
ject of  the  very  entries  that  are  in  dispute." 
(P.  R.  p.  108.) 

CROSS-EXAMINATION  WAS  NOT  CONFINED 
TO  MATTERS  BROUGHT  OUT  IN  CHIEF 

The  witness  in  his  direct  examination  (P.  R. 
p.  103,  104)  had  confined  his  testimony  entirely 
to  an  impeachment  of  plaintiff's  exhibits  *'A"  and 
'*B."  There  was  not  a  scintilla  of  evidence  in  his 
direct  examination  to  the  effect  that  he  had  any 
knowledge  whatsoever  as  to  the  controversy  be- 
tween the  plaintiff  or  her  husband  and  the  defend- 
ant. The  question  propounded  him  was  not  cal- 
lated  to  explain,  modify,  rebut,  impeach,  or  in  any 
wise  quality  his  direct  examination  as  to  the  mak- 
ing of  the  book,  but  was  unquestionably  purposed 
to  place  before  the  jury  the  very  fact  that  the  wit- 
nesses knew  about  the  controversy  itself  and  its 
inherent  facts;  thus,  affording  a  peg  upon  which 
could  be  hung,  in  the  juror's  minds,  an  inference 
that  the  plaintiff's  story  was  true  because  a  year 
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before   the   trial   the   defendant's   witness   Saloum 
had  heard  it  discussed. 

CROSS-EXAMINATION  SHOULD  BE  CON- 
FINED TO   MATTERS  BROUGHT   OUT 
IN  CHIEF 

"The  general  rule  is  that  the  cross-exam- 
ination should  be  confined  to  matters  which 
have  been  brought  out  on  the  direct  examina- 
tion." 

40  CYC.  2501,  and  cases  cited. 
Hilderbrand  v.   United     Artisans,     91 

Pac.   (Ore)    542,  544. 
Cheneworth  v.  So.  Pac.  Co.,  53  Ore.  Ill 

99  Pac.  86,  91. 
Morse  v.  O'Dell,  89  Pac.  139,  141;  49 

Ore.  118. 
Duntley  v.  Inman,  42  Ore.  334 ;  70  Pac. 

529. 
Simmons  v.  Ry.  Co.,  41  Ore.   151 ;  69 

Pac.  1022,  1024. 
Oldenbury  v.  Oregon  Sugar  Co.,  39  Ore. 

364;  65  Pac.  869,  871. 
Sebreger  v.  Turner  Flouring  Mills  Co. 

43  Pac.   (Ore).  719,  723; 
State  V.   Savage,   60   Pac.    (Ore)    610, 
615. 
"This  rule  is  supported  by  the  great  pre- 
ponderance of  American  authority." 
10  M.  A.  L.  399. 


58 

''While  the  right  to  cross-examine  a  wit- 
ness is  a  valuable  one  and  should  not  be  un- 
necessarily restricted,  yet  it  must  be  limited 
to  matters  stated  by  the  witness  on  his  direct 
examination  or  be  connected  therewith." 

Goltra  V.  Penland,  45  Ore.  254 ;  77  Pac. 
129,  131. 
And  while  the  adverse  party  may  cross-exam- 
ine the  witness  as  to  any  matters  stated  in  his  di- 
rect examination,  or  connected  therewith  ( Sec.  1498 
C.  L.  A.  supra),  at  the  same  time  a  party  has  no 
right  to  cross-examine  a  witness  except  as  to  facts 
or  circumstances  so  stated  on  his  direct  examina- 
tion, or  connected  therewith,  and  cannot  cross  ex- 
amine the  witness  with  regard  to  that  which  does 
not  tend  to  impeach,  rebut,  explain,  modify,  or  in 
some  way  qualify  something  he  has  testified  to  on 
his  examination  in  chief. 

Goltra  V.  Penland,  supra. 
"The  general  rule  of  practice  in  the  Fed- 
eral courts  limiting  cross-examination  to  the 
matters  embraced  in  the  examination  in  chief, 
subject  to  certain  well  known  exceptions,  is 
settled." 

Hales  V.  R.  Co.,  200  Fed.  533,  539  (C. 

C.  A.  6th  Cir.) 
McKnight  v.  U,  S.,  122  Fed.  926,  928 

(C.  C.  A.  6th  Cir.) 
III.   Cen.   R.   Co.   v.   Nelson,   212   Fed. 
69,  74. 
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The  only  exceptions  are  to  show  bias  or  pre- 
judice or  to  lay  a  foundation  to  admit  evidence  of 
prior  contradictory  statements.  It  needs  no  argu- 
ment to  disclose  that  the  question  clearly  was  not 
conducive  to  show  that  the  witness  had  any  bias  or 
prejudice,  and,  the  want  of  anything  in  the  record 
to  show  any  prior  contradictory  statements  shows 
it  was  not  asked  for  that  purpose. 

III.  Cent.  Ry.  Co.  v.  Nelson,  supra 
"Witnesses  should  not  be  cross-examined 
on  the  assumption  that  they  have  testified  to 
facts  touching  which  they  have  given  no  evi- 
dence." 

State  V.  Labuzan,  37  La.  Ann.  49. 
State  V.  Curran,  51  lo.  112;  49  N.  W. 
1006. 

FORTY-SIXTH    ERROR. 

The  Forty-sixth  Assignment  of  Error  (P.  R. 
p.  177)  relates  to  the  admission  of  evidence,  i.  e., 
the  refusal  to  sustain  the  objection  interposed  on  the 
ground  that  it  was  incompetent,  irrelevant  and  im- 
material, to  the  question  propounded  the  plaintiff, 
testifying  in  her  own  behalf,  in  direct  examination 
on  rebuttal,  as  follows: 

"Q.  When  George  Meyers  asked  Jake  Sal- 
oum  to  write  this  out  at  that  time,  what  did  he  say 
he  wanted  it  for?"     (P.  R.  p.  133.) 
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QUESTION   ELICITED   SELF-SERVING, 
HEARSAY  STATEMENTS 

The  question  sought  to  elicit  what  George  Mey- 
ers, plaintiffs  assignor  and  husband  (P.  R.  p.  2, 
3),  a  witness  in  the  case  (P.  R.  p.  37,  117),  had 
told  the  defendant's  witness  Jake  Saloum  (P.  R. 
p.  103)  who  contended  the  book,  plaintiff's  exhib- 
its "A"  and  ''B",  was  false  and  dishonest  (P.  R. 
p.  103) ;  and  was  directly  calculated  to  bring  out 
hearsay  evidence.  The  witness  Saloum  had  been 
on  the  stand  previously,  and  could  have  been  im- 
peached upon  proper  foundation  laid  at  that  time. 
It  is  true  that  he  was  interrogated,  over  objection 
of  defendant,  which  objections  are  discussed  here- 
in under  Assignment  of  Error  No.  35  and  37, 
as  to  a  purported  writing.  However  the  record, 
(testimony  of  Jake  Saloum)  is  bare  of  any  foun- 
dation being  laid  for  an  impeaching  question  bear- 
ing on  the  same  subject  matter  as  the  question 
now  under  discussion. 

The  witness  answered  "because  it  is  in  my 
language  and  he  made  it  in  English  to  explain  to 
you  (referring  to  plaintijf^s  counsel  ivho  propound- 
ed the  question),  because  George  cannot  explain 
it  to  you  in  my  language"  and  also  made  the  fur- 
ther explanation  that  "George  Meyers  stated  that 
the  reason  he  wanted  it  translated  into  English 
was  so  that  he  could  give  it  to  Mr.  Cheney,  his 
lawyer."     (P.  R.  p.  133.) 
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HEARSAY   STATEMENTS   ARE   NOT 
LOGICAL  PROOF 

The  answers  produced  by  the  question  were 
permitted  to  go  to  the  jury  as  illogical  proof  not 
only  of  the  statement,  but  of  the  existence  of  the 
writing  concerning  which  Jake  Saloum  had  been 
interrogated,  over  objection,  as  discussed  in  said 
assignments  of  Error  Nos.  35  and  37  herein. 

"Prominent  among  logical  inferences 
which  the  law  of  evidence  rejects  is  that  a 
fact  exists  because  a  person  not  called  as  a 
witness  has  stated  its  existence." 

16  CYC.  1192,  and  cases  cited. 
Haase  v.  0.  R.  &  N.  Co,,  24  Pac.  238. 
Donnelly  v.  U,  S.  228  U.  S.  243,  57  L. 
ed.  820,  833. 

SELF-SERVING  STATEMENTS  ARE  NOT 
ADMISSIBLE 

Furthermore  the  answer  sought  to,  and  did 
elicit  an  answer  directly  in  plaintiff's  favor  by  the 
production  of  a  self-favoring  statement  made  by 
her  privy,  implying  that  before  the  suit  was  brought 
and  at  a  time  when,  so  far  as  the  jury  was  ad- 
vised, no  suit  was  contemplated,  the  privy  had 
made  a  certain  statement  which  indicated  that  at 
that  time  he  claimed  to  have  a  just  claim  against 
the  defendant  and  wanted  to  submit  it  to  an  attor- 
ney for  the  purpose  of  bringing  suit. 
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"It  is  a  general  rule  of  broad  application  that 
the  declarations  of  a  party  in  his  own  favor  are 
not  admissible  in  his  behalf." 

Jones  Comm.  Ev.  Vol.  1,  2.,  Sec  235a, 

236,  p.  352. 
"A  party's  own  statements,  oral  or  writ- 
ten, a  fortiori,  those  distinctly  self-serving, 
although  the  declarant  was  disinterested  at 
the  time  of  making  his  statements,  are  irrele- 
vant when  offered  in  favor  of  the  declarant; 
and  they  are  not  rendered  admissible  by  be- 
ing part  of  a  conversation  or  correspondence 
with  the  declarant's  witness,  or  with  one  sent 
by  the  opposite  party,  or  with  the  adverse 
party  or  his  agent,  or  by  being  brought  to 
the  attention  of  the  other  party  or  his  agent 
and  commented  upon  by  him,  or  by  being 
entered  upon  a  book  of  account  or  other  rec- 
ord, or  brought  out  on  cross-examination.  *  *  * 
Such  declarations  are  equally  irrelevant  when 
offered  by  the  declarant's  representatives.  The 
rule  of  exclusion  also  applies  when  such  dec- 
larations are  offered  in  evidence  by  third  per- 
sons on  their  own  behalf.  A  principal  cannot 
offer  the  unsworn  statement  of  an  agent  made 
in  his  favor." 

16  CYC.   1202,   1203,   1204,   1205,   and 

cases  cited. 
Jones  V.  Curran,  11  Ore.  280;  3  Pac. 

685. 
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Corbett  v.  Weaver,  109  Pac.    (Wash.) 

803. 
Bollinger   v.    Wright,    76    Pac.    (Cal.) 

1109,  1110. 
Oil  Co.  V.  Newlove,  76  Pac.  (Cal.)  543 

FORTY-EIGHTH  AND  FORTY-NINTH 
ERRORS 

The  Forty-eighth  and  Forty-ninth  Assignments 
of  Error  (P.  R.  p.  177)  are  herein  discussed  to- 
gether, inasmuch  as  Error  No.  48,  relating  to  the 
receiving  and  filing  of  the  verdict  (P.  R.  p.  10), 
is  inherently  included  within  Error  No.  49,  relat- 
ing to  denial  of  motion  for  new  trial,  and  can  be 
discussed  with  it  without  repetition. 

STATUTORY  GROUNDS  FOR  NEW  TRIAL 

The  Statute  of  Alaska  provides  that: 

"The  former  verdict  or  other  decision  may 
be  set  aside  and  a  new  trial  granted,  on  the 
motion  of  the  party  aggrieved,  for  any  of 
the  following  causes  materially  affecting  the 
substantial  rights  of  such  party. 

'Tirst.  Irregularity  in  the  proceedings 
of  the  court,  jury,  or  adverse  party,  or  any  or- 
der of  the  court,  or  abuse  of  discretion  by 
which  such  party  was  prevented  from  having 
a  fair  trial. 

"Second.  Misconduct  of  the  jury  or  pre- 
vailing party; 
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"Third.  Accident  or  surprise  which  or- 
dinary prudence  could  not  have  guarded 
against; 

"Fourth.  Newly  discovered  evidence, 
material  for  the  party  making  the  application, 
which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial; 

"Fifth.  Excessive  damages,  appearing 
to  have  been  given  under  the  influence  of 
passion   or  prejudice; 

"Sixth.  Insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  or  that 
it  is  again  law; 

"Seventh.  Error  in  law  occurring  at 
the  trial  and  excepted  to  by  the  party  making 
the  application."     Sec.  1058,  C.  L.  A. 

VERDICT  NOT  SUPPORTED  BY  EVIDENCE 

a.     PLAINTIFF'S   SECOND   CAUSE   OF 
ACTION 

GENERAL  RULE   THAT   FAILURE   OR   IN- 
SUFFICIENCY   OF   EVIDENCE    IS 
GROUND  FOR  NEW  TRIAL 

"It  is  ground  for  a  new  trial  that  there 
was  a  total  failure  of  evidence  to  support  the 
verdict  or  a  failure  of  evidence  as  to  some  ma- 
terial facts  necessary  to  support  the  verdict, 
or  that  the  evidence  received  to  prove  a  fact 
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essential  to  support  the  verdict  was  insuffic- 
ient in  law." 

29  CYC.  832,  833,  and  cases  cited. 
Clinch  V.  Canova,  15  So.  427,  429. 
0.  &  M.  R,  Co,  V.  McDaneld,  31  N.  E. 
836. 
_  Brown  v.  Hickie,  27  N.  W.  276,  278. 

Schrader  v.  Hoover,  54  N.  W.  463,  464. 
Gano  V.  Prindle,  50  Pac.  110,  112. 
Wendt  V.  Reimer,  58  Pac.  1003,  1004. 
Pecos  etc.  R.  Co.  v.  Welshimer,  170  S. 

W.  263,  265. 
Prinz  V.  Western  Un.  Tel.  Co.  105  Pac. 

449,  451. 
Cunningham  v.  Warren  Bros.,  94  Atl. 
427. 

EVIDENCE  DISCLOSES  TOTAL  FAILURE  OF 

PROOF  TO  SUPPORT  PLAINTIFF'S 

SECOND  CAUSE  OF  ACTION 

Applying  this  measure,  which  we  think  must 
be  conceded  to  be  a  correct  rule  of  law,  to  the  rec- 
ord, it  readily  discloses  that  plaintifFs  proof  does 
not  measure  up  to  the  verdict. 

The  plaintiff  in  her  second  cause  of  action  al- 
leged that  on  December  21,  1911,  it  was  agreed 
and  ascertained  by  and  between  George  Meyers 
and  defendant,  that  defendant's  portion  of  the  rent- 
al for  said  building  amounted  to  the  sum  of  $390.00 ; 
and   that   defendant   at   said   time   promised   and 
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agreed  to  pay  said  amount  as  his  share  of  the 
rental  of  said  store  (P.  R.  p.  3.) 

Plaintiff's  theory  was  that  she  had  thus  plead- 
ed a  stated  account.  This  is  indicated  by  the 
court's  statement:  ''He  is  suing  for  an  agreed 
sum."  (P.  R.  p.  55).  However,  the  testimony 
on  behalf  of  plaintiff  as  to  any  stated  account 
consists  of  the  plaintiff's  own  statement  that  the 
defendant  promised  to  pay  her  husband  the  rent, 
but  she  did  not  mention  in  what  amount  (P.  R.  p. 
32) ;  and  her  husband,  George  Meyers'  testimo'iy 
that  "I  received  the  rent  for  two  or  three  months 
from  him  but  after  that  the  store  did  not  pay  very 
well.  *  *  *  Mike  agreed  to  pay  $15.00  a  month 
for  his  share  of  the  store  building.  Mike  paid  me 
$45.00  for  rent  and  after  that  I  had  to  wait  as 
there  was  no  money  left.  I  entered  that  in  the 
book  at  the  time  he  paid  me.    I  write  it  in  the  book. 

*  *  *  I  marked  on  the  second  page  of  the  book 
when  Mike  paid  me  the  $45.00  for  rent.  I  have  had 
this  book  (referring  to  plaintiff's  exhibit  "A"  and 
"B")  seven  or  eight  years.  The  three  entries  on 
page  2  (exhibit  ''B")  are  $15.00  each.  Mike  had 
never  paid  me  only  $45.00  for  rent."  (P.  R.  p.  49), 
and  that  "We  dissolved  partnership  on  December 
21,  1911,  and  at  that  time  Mike  owed  me  $345.00 

*  *  *.  On  December  21,  1911  all  bills  and  ac- 
counts and  all  differences  were  settled  between 
Mike  and  myself  and  were  all  paid,  but  the  money 
was  not  settled.    /  have  money  still  coming  to  me 
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for  rent,  hoard  and  work;  he  had  $242.50  coming 
to  him  for  this  business^'  (P.  R.  p.  51) ;  and  the  tes- 
timony of  the  witness  Louis  Saloum  who  testified 
that  ^^they  agreed  that  Mike  owed  rent  for  two 
years  and  two  months  at  $15.00  a  month,  and  that 
George  owed  Mike  $242.50"  (P.  R.  p.  59).  These 
extracts  from  the  testimony  of  the  plaintiff's  wit- 
nesses conclusively  show  that  there  never  could 
have  been  a  stated  account  for  $390.00  as  alleged 
in  her  complaint.  According  to  one  version  of  the 
witness  George  Meyers  (P.  R.  p.  49)  the  stated 
account  was  $345.00.  According  to  another  ver- 
sion of  the  witness  George  Meyers  (P.  R.  p.  51)  the 
stated  account  was  the  difference  between  $345.00 
and  $242.50,  or  $102.50.  According  to  the  version 
of  the  witness  Louis  Saloum,  the  stated  account  was 
the  difference  between  $390.00,  (two  years  and 
two  months  at  $15.00  a  month)  and  $242.50,  or 
$147.50.  (P.  R.  p.  59.)  This  being  so,  by  what 
stretch  of  the  imagination  can  it  be  asserted  that 
she  proved  her  claim  against  the  defendant  for 
$390.00.  Certainly,  neither  $345.00,  nor  $147.50 
nor  $102.50  is  the  amount  which  she  claimed  in 
her  pleading.  A  stated  account  isn't  a  shifting, 
wavering,  doubtful  balance.  On  the  contrary  it  is 
a  certain  amount,  a  definite  balance. 

"An  account  stated  is  an  agreement  be- 
tween persons  who  have  had  previous  trans- 
actions, fixing  the  amount  due  in  respect  of 
such  transactions.   *   *   *. 
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"In  general  termsy  where  an  ac<x)unt  is 
rendered  by  one  person  to  another,  showing  a 
balance  due  from  the  one  to  the  other,  and  the 
indebtedness  thus  expressed  is  acknowledged 
to  be  due  by  the  persons  against  whom  the  bal- 
ance appears,  or  where  parties  having  previous 
transactions  agree  upon  a  definite  balance  as 
due  from  one  to  the  other,  this  will  constitute 
an  account  stated." 

1  CYC.  364,  and  cases  cited. 
"  *  *  *,  to  constitute  an  account  stated 
it  must  appear  that  the  plaintiff  and  defend- 
ant accounted  together  in  their  mutual  de- 
mands, or  of  the  demands  of  the  plaintiff 
against  the  defendant,  and  upon  the  account 
there  was  found  due  to  the  plaintiff  from  the 
defendant  the  amount  claimed." 

Truman  v.  Owen,  21  Pac.  (Ore.)  655 
667. 
Plaintiff's  proof  plainly  doesn't  accord  with 
her  pleading.  Suppose  instead  of  a  stated  account 
her  allegation  had  been  that  defendant  made  a  note 
payable  to  the  order  of  her  husband.  Proof  of  a 
note  made  to  the  order  of  blank  would  not  have 
supported  her  allegation.  Yet  the  note  would  be 
there.  So,  in  this  case  the  stated  account  is  not 
one  which  supports  the  pleadings. 

Thompson   v.    Rathbun,    22    Pac.    837, 
838. 
As  said  by  the,  court  in  Ahern  v.  Oregon  Tele- 
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phone  &  Telegraph  Company,  30  Pac.  (Ore.)  403, 
the  code  with  all  its  comprehensive  liberality  will 
not  admit  a  plaintiff  to  sue  for  a  horse  and  recover 
a  cow. 

No  more  so  does  her  proof  support  her  alle- 
gation in  the  case  at  bar. 

The  defendant  had  put  in  issue  all  the  material 
allegations  of  her  pleading.  Hence,  the  burden 
was  on  plaintiff  to  prove  those  allegations  as  al- 
leged. 

"The  defendant   {P.  R.  p.  5)   denied  his 
assent  to  the  statement  of  account  alleged  in 
the  complaint,  and  the  burden  was  therefore 
on  the  plaintiff  to  prove  all  of  the  material 
allegations  of  the  account  stated  as  alleged." 
First.  Natn.  Bank  v.  Peck,  103  N.  E. 
643. 
This  burden  she  met  in  her  proof  not  by  prov- 
ing  the    amount   claimed    in   her   pleading   i.    e. ; 
$390.00,  but  by  offering  a  selection  of  three  sums, 
namely,   either  $345.00,   $102.50,  or  $147.50,   de- 
pending upon  the  version  chosen  from  the  testi- 
mony of  the  witnesses.    And  she  is  therefore  clear- 
ly not  entitled  to  recover  on  her  second  cause  of 
action. 

"Where  an  action  is  brought  upon  the 
account  as  stated,  the  stating  of  the  account 
must  be  proved  as  alleged,  and  there  can  be 
no  recovery  on  a  quantum  meruit  unless  the 
pleadings  are  appropriately  amended." 
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Mattingly  v.  Shortell,  85  S.  W.  215. 
'The  plaintiff's  evidence  showed  a  differ- 
ent amount  due  from  that  which  she  pleaded, 
and  she  therefore  could   not  recover  on   the 
account  stated."       » 

Barker  Auto  Co.  v.  Bennett,  106  N.  E. 

990,  991. 

'The  cause  of  action  (in  a  stated  account) 

must   be   proved    as    alleged,    and    if    not    so 

proved   there   will   be   a   variance   unless   the 

pleadings  are  amended." 

1  R.  C.  L.  221,  Par.  21. 
''Where  there  is  a  failure  of  proof,  a  new 
trial  must  be  ordered." 

29    CYC.   763,   citing   Ryan   v.    Copes, 

11  Rich.   (S.  C.)   217;  73  Am.  Dec. 

160;  Thornton  v.  Road  Co.,  24  U.  C. 

Q.  B.  335. 

The  provisions  of  the  Alaska  Statute  relative 

to  failure  of  proof  are  as  follows. 

"No  variance  between  the  allegation  in  a 
pleading  and  the  proof  shall  be  deemed  mater- 
ial, unless  it  shall  have  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits.  When- 
ever it  shall  be  alleged  that  a  party  has  been 
so  misled,  the  fact  shall  be  proved  to  the  sat- 
isfaction of  the  court,  and  in  what  respect  he 
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has  been  misled;  and  thereupon  the  court  may 
order  the  pleading  to  be  amended  upon  such 
terms  as  shall  be  just."    Sec.  919,  C.  L.  A. 

"When  the  variance  is  not  material,  as 
provided  in  the  last  section,  the  court  may  di- 
rect the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amendment, 
without  costs."     Sec.  920,  C.  L.  A. 

"When,    however,    the    allegation    of    the 
cause  of  action  or  defense  to  which  the  proof 
is  directed  is  unproved,  not  in  some  particular 
or  particulars  only,  but  in  its  entire  scope  and 
meaning,  it  shall  not  be  deemed  a  case  of  var- 
iance within  the  last  two  sections,  but  a  fail- 
ure of  proof."     Sec.  921,  C.  L.  A. 
Plaintiff  failed  to  prove  her  allegation  of  a 
stated  account  in  its  entire  scope  and  meaning;  be- 
cause as  stated  she  failed  to  prove  the  very  gist  of 
the  stated  account,  namely,  the  definite  balance; 
and  we  therefore  believe  it  must  be  conceded  that 
there  was  a  failure  of  proof  as  to  her  second  cause 
of  action. 

Stokes  V.  Broivn,  26  Pac.  561,  562. 
Ahem  v.  Ore.  Tel.  &  Telg.  Co.,  supra. 
Thompson  v.  Rathbun,  supra. 
Pearce  v.  Buell,  29  Pac.  78. 
Kincaid  v.  0.  S.  L.  R.  Co.,  29  Pac.  3. 
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b.     PLAINTIFF'S  FIRST  CAUSE  OF  ACTION 
GENERAL  RULE  THAT  VERDICT  CONTRARY 
TO   OR    AGAINST    WEIGHT    OF    EVI- 
DENCE IS  GROUND  FOR  NEW 
TRIAL 
'^Generally  speaking  it  is  ground  for  new 
trial  that  the  verdict  is  contrary  to  the  evi- 
dence, or  to  the  weight  of  the  evidence.     This 
statement  may  perhaps  be  somewhat  too  gen- 
eral.   A  more  accurate  statement  deduced  from 
the  language  of  various  courts  is  that  a  new 
trial    will    be   granted    where    the   verdict   is 
plainly,  manifestly,  palpably,  clearly,  decided- 
ly,  or  strongly   against   the   evidence   or   the 
weight  of  evidence.     Where  the  verdict  is  so 
strongly  against  the  weight  of  evidence  as  to 
*  *  *  indicate  that  the  jury  were  influenced  by 
passion,    prejudice,    or    other    improper    mo- 
tive, a  new  trial  will  presumably  be  granted 
in  any  jurisdiction." 

29  CYC.  820,  821,  822,  823,  824,  and 

cases  cited. 
Burke  v.  Wood,  162  Fed.  533,  541. 
Collins  V.  Wilcox,  11  S.  E.  142,  143. 
Clark  V.  Jenkins,  38  N.  E.  974,  975. 
Tacoma  v,    Tacoma  etc,   Co.,   47    Pac. 

738,   746,   747. 
Jones  V.  Smith,  158  Fed.  911. 
McCoy  V.  Meodor,  78  S.  E.  848. 
Horsely  v.  Weaver,  78  S.  E.  260,  263. 
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'  Louisville  etc.  R.  Co.  v.  Henderson^  79 

S.  E.  556,  557. 
Richardson  v.  Mallory,  79  S.  E.  362 
Wardlaw  v.  Frederick,  79  S.  E.   523 
Faulkner  v.  Hall,  150  S.  W.  506,  507 
Iha  V.  Chicago,  etc.  R.  Co.,  157  S.  W. 

675,  678  et  seq. 
James  v.  Hood,  142  Pac.  162,  164. 
Clark  V.  Georgia  etc.  Works,  79  S.  E. 

1131. 

EVIDENCE    DISCLOSES    THAT    VERDICT    IS 
CONTRARY  TO  AND  AGAINST  WEIGHT 
OF   EVIDENCE,   AND   THAT   JURY 
PLAINLY  MUST  HAVE  CAPRIC- 
IOUSLY AND  ARBITRARILY 
DISREGARDED  UNCON- 
TRADICTED    AND 
UNIMPEACHED 
EVIDENCE 

The  plaintiff  to  prove  her  first  cause  of  ac- 
tion called  the  following  witness :  Herself,  an  in- 
tersted  party,  her  husband,  George  Meyers,  who 
was  also  her  assignor  on  her  second  cause  of  ac- 
tion ;  and  Louis  Saloum,  her  brother-in-law  by  mar- 
riage (P.  R.  p.  60),  and  a  witness  who  at  the  time 
of  the  trial  had  a  suit  pending  against  the  defend- 
ant (P.  R.  p.  60).  The  defendant  to  disprove 
plaintiff's  first  cause  of  action  called  the  following 
witnesses;    himself,    an    interested    party;    George 
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Maloff,  a  man  who  had  lived  and  worked  for  the 
defendant  and  who  had  previously  been  a  witness 
for  the  defendant  in  another  case;  Joe  Witsell, 
Mary  Martin  and  Sarah  Johnson  who  were  not  in 
any  wise  discredited  or  impeached  nor  contradicted 
on  this  point.  The  plaintiff  and  her  husband  were 
the  only  two  witnesses  who  testified  directly  to 
plaintiff's  first  cause  of  action.  The  witness  Louis 
Saloum  did  not  testify  to  it,  except  while  testifying 
in  relation  to  the  purported  settlement,  he  stated 
that  there  was  left  'Vork  and  board  for  Mrs.  Mey- 
ers, $15.00  a  month."   (P.  R.  p.  59.  ) 

The  first  cause  of  action  was  composed  of  a 
set  of  facts  which  under  ordinary  circumstances 
of  life  are  exceedingly  humble,  private,  secluded, 
and,  therefore,  difficult  to  disprove.  None  of  the 
witnesses  testified  that  the  plaintiff  ran  a  boarding 
house.  There  was  no  evidence  that  plaintiff  had 
any  other  boarders.  The  defendant  was  alone;  his 
wife  was  dead  at  the  time  and  his  children  were  in 
Pawtucket  (P.  R.  p.  49).  He  could  therefore  only 
disprove  the  testimony  of  plaintiff  and  her  hus- 
band by  himself  and  other  casual  observers  of  his 
acts.  Plaintiff  did  not  call  her  children  to  corrobo- 
rate the  story  of  herself  and  husband ;  and  the  rec- 
ord is  bare  of  her  calling  any  persons,  neighbors, 
boarders,  or  others  in  corroboration.  On  the  con- 
trary the  defendant  called  the  uncontradicted,  un- 
impeached  and  non-discredited  witnesses  Mary 
Martin,  Sarah  Johnson  and  Joe  Witsell,   as  well 
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as  his  friend  George  Maloff,  to  prove  the  small,  or- 
dinary, commonplace  things  of  life,  which  are  so 
uneventful  that  no  record  is  kept  of  them,  to  show 
that  during  the  same  period  referred  to  by  the 
plaintiff  and  her  husband  the  defendant  had  been 
doing  his  own  cooking  and  had  been  eating  his 
meals  in  a  room  off  the  store  and  that  some  of 
these  witnesses  had  been  doing  his  laundry  work. 
As  stated,  this  evidence  was  not  contradicted,  ex- 
cept of  course  by  plaintiff's  general  statement,  nor 
were  the  witnesses  who  gave  it  discredited  and  it 
was  peculiarly  probable  and  consistent  because  of 
its  very  lack  of  attempt  at  defiteness.  It  would 
have  been  far  more  improbable  had  these  witnesses 
contended  that  they  could  remember  a  certain  day 
and  time  on  which  they  had  seen  the  defendant 
do  such  a  simple  thing  as  eating  and  could  remem- 
ber it  over  a  lapse  of  several  years. 

The  record,  therefore,  shows  as  to  the  wit- 
nesses in  the  case :  The  plaintiff  and  defendant  off- 
set against  each  other;  on  behalf  of  plaintiff  the 
witness  George  Meyers,  the  husband  and  assignor 
of  plaintiff,  who,  although  at  the  trial  claiming  that 
the  defendant  still  owed  him  money,  had  sworn 
under  oath  some  three  years  prior  to  the  trial 
that  "All  the  bills,  accounts,  choses  in  action,  and 
any  and  all  differences  between  defendant  (George 
Meyers)  and  plaintiff,  (Michael  George)  were  ta- 
ken into  consideration,  and  were  fully  settled,  paid 
and  satisfied  and  formed  the  basis  of  such  dissolu^ 
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tion  of  said  partnership  between  said  plaintiff  and 
defendant;  and  any  and  all  claims  which  either 
party,  the  plaintiff  (Mike  George)  or  defendant 
(George  Meyers)  may  have  had  against  the  other, 
were  fully  settled,  paid  and  satisfied  in  full  by 
reason  of  said  absolute  dissolution  of  said  partner- 
ship" (Defendant's  exhibit  No.  3  P.  R.  p.  114,  115) ; 
and  the  witness  Louis  Saloum,  brother-in-law  of  the 
plaintiff's  husband,  and  a  litigant  against  the  de- 
fendant at  the  time  of  the  suit;  and  on  behalf  of 
defendant,  his  friend  George  Maloff ;  and  the  three 
unimpeached,  uncontradicted  and  rioridiscredited 
witnesses,  Mary  Martin,  Sarah  Johnson  and  Joe 
Witsell. 

There  is  nothing  in  the  record  to  indicate  that 
defendant's  witnesses  were  any  less  credible  than 
the  plaintiffs.  The  five  witnesses  for  defendant 
diametrically  opposed  the  plaintiff's  witnesses. 

"While  the  weight  of  testimony  does  not 
necessarily  depend  upon  the  number  of  wit- 
nesses, yet  where  the  witnesses  are  of  equal 
credibility  it  may  undoubtedly  be  increased  by 
the  number  of  witnesses.  *  *  *.  The  court  was 
specifically  asked  to  set  aside  the  verdict  on 
the  ground  that  it  is  contrary  to  the  weight 
and  the  preponderance  of  the  evidence.  Un- 
der the  circumstances  of  this  case,  we  think 
this  motion  should  have  been  granted,  and 
that  it  was  an  absence  of  discretion  not  to 
grant  the  same." 
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McCoy  V.  Mil.  Ry.  Co.,  52  N.  W.  93, 
94,  95. 
In  this  connection  it  is  illuminating  to  com- 
pare the  consistency  and  probability  of  the  testi- 
mony of  the  witnesses  Witsell,  Martin  and  Johnson 
with  the  improbable  and  inconsistent  tesimony  of 
the  plaintiff  and  her  husband  and  her  witness 
Louis  Saloum  as  to  her  first  cause  of  action.  In 
her  pleadings  she  contends  that  the  defendant  owes 
her  $345.00  for  performing  certain  domestic  ser- 
vices for  him.  No  where  in  her  testimony  does  she 
state  how  much  it  amounted  to,  although  she  ad- 
mitted payment  of  $72.50.  In  her  reply  (P.  R.  p. 
8)  she  says  that  defendant  at  her  special  instance 
and  request,  advanced  and  loaned  her  $200.00  on 
or  about  the  20th  day  of  January,  1915,  and  that 
she  repaid  it  on  April  12,  1915.  However,  in  her 
testimony  she  said;  "Mike  paid  me  some,  about 
$72.50,  and  I  got  it  marked  down  in  the  book.  My 
husband  marked  it  in  the  book  at  the  time  I  got 
the  money.  I  told  him  to  put  it  in  the  book.  Since 
then  I  asked  him  three  or  four  times,  and  he  say, 
'I  ain't  got  much  money.'  *  *  *  i  didn't  say  any- 
thing to  Mike  about  this  last  spring  on  April  12th. 
I  never  speak  to  Mike,  and  /  didn't  borrow  $200.00 
last  spring  from  Mike.  I  don't  know  who  did  bor- 
row the  $200.00.  /  didn't  swear  in  my  reply  that 
I  borrowed  $200.00.  I  never  asked  Mike  for  the 
money  at  all  after  I  come  back,  but  I  think  my 
husband  asked  him,  and  I  never  asked  Mike  for 
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money  on  April  12,  1915."  (P.  R.  p.  34.)  Her  tes- 
timony thus  was  in  direct  contradiction  to  her  re- 
ply. George  Meyers,  her  husband,  testified  '7  bor- 
rowed the  $200.00  from  him"  (referring  to  the  de- 
fendant.) (P.  R.  p.  55.)  On  rebuttal  plaintiff 
contradicted  herself  and  testified  that  she  was  the 
one  who  borrowed  the  $200.00  (P.  R.  p.  129).  On 
rebuttal  the  witness  George  Meyers  testified  that 
the  plaintiff,  his  wife,  was  present  at  the  time  of 
the  loaning  of  the  $200.00,  and  that  he,  George 
Meyers,  endorsed  the  check  over  to  her  (P.  R.  p. 
124)  and  thus  endeavored  to  contradict  himself 
and  show  that  his  wife  borrowed  the  $200.00.  De- 
fendant's witness  Hubbard  stated  that  the  defend- 
ant gave  the  witness  George  Meyers  the  $200.00; 
that  George  Meyers  alone  signed  the  note;  and  that 
George  Meyers  endorsed  the  check  over  to  plaintiff 
in  the  presence  of  defendant.  (P.  R.  p.  102.)  The 
defendant's  contention  was  that  he  loaned  $200.00 
to  the  witness  George  Meyers,  (P.  R.  p.  72.)  There 
is  no  question  that  the  $200.00  was  repaid,  and 
plaintiff  said  in  her  reply  that  it  was  repaid  on 
April  12,  1915.  Yet  on  April  9,  1915,  three  days 
before  she  contends  it  was  paid,  through  her  attor- 
ney Cobb,  she  wrote  a  letter  to  the  defendant  de- 
manding payment  on  her  first  cause  of  action  (De- 
fendant's Exhibit  No.  2,  P.  R.  p.  83).  It  seems 
highly  improbable  that  she  would  repay  $200.00  at 
a  time  when  she  had  threatened  suit  against  the 
defendant  to  recover  $390.00.     On  the  other  hand, 
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if  ever  since  December  21,  1911,  defendant  had 
owed  George  Meyers  $345.00  why  would  George 
Meyers  swear  on  December  22,  1912,  that  any  and 
all  differences  between  himself  and  the  defendant 
had  been  fully  settled,  paid  and  satisfied  (defend- 
ant's exhibit  No.  3,  P.  R.  p.  114,  115) ;  and  why 
did  he  not  off-set  the  $345.00  against  the  $242.50 
which  he  says  he  paid  the  defendant  about  a  year 
after  December  21,  1911,  ^P.  R.  p.  55) ;  and  why 
did  he  not  off-set  the  $345.00  against  the  $200.00 
which  he  says  he  borrowed  in  January,  1915,  from 
the  defendant  and  repaid  to  him  before  the  suit 
was  brought  in  May,  1915.  (P.  R.  p.  55) ;  and  why 
would  he  on  April  12,  1915,  pay  back  the  $200.00 
to  defendant  three  days  after  his  wife  had  made 
a  demand  upon  defendant  for  payment  of  the  first 
cause  of  action  and  within  thirty-three  days  of  the 
time  that  the  suit  was  filed  (P.  R.  p.  5),  and  with- 
m  less  than  a  month  of  the  time  that  he  after- 
wards claimed  to  have  made  the  assignment  to  his 
wife  on  which  she  brought  her  second  cause  of 
action.  These  transactions  are  all  exceedingly  im- 
probable taking  either  contention  of  plaintiff  and 
her  husband.  Certainly  if  defendant  owed  either 
of  them  money  they  failed  to  act  like  ordinary 
persons  would  act  under  similar  circumstances. 
There  is  nothing  in  the  record  to  show  that  two 
sums,  each  amounting  to  $200.00,  were  repaid.  If 
plaintiff  borrowed  the  money  it  was  strange  that 
she  v/ould  repay  it  three  days  after  she  had  made 
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a  demand  on  defendant  and  threatened  him  with 
a  suit  for  $390.00.    If  plaintiff's  husband  borrowed 
it,  it  was  strange  that  he  would  repay  it,  without 
suit,  in  the  face  of  his  contention  that  the  defend- 
ant had  owed  him  $345.00  since  December  21,  1911. 
So  far  as  the  domestic  services  claimed  to  have 
been  performed  by  plaintiff  for  defendant  are  con- 
cerned, plaintiff's  theory  is,  as  a  matter  of  fact, 
supported   only  by  herself.     The   witness   George 
Meyers  was  not  in  position   to  testify  except  as 
to  sporodic  periods,  for  as  plaintiff  says,  ''My  hus- 
band was  down  in  Seattle   *    *    *   some  time  my 
husband  was  down  below."  (P.  R.  p.  30,  31).    Her 
husband,  George  Meyers,  also  testified  that  he  was 
away  part  of  the  time.   (P.  R.  p.  48.)     Plaintiff's 
witness  Louis  Saloum  did  not  testify  as  to  plain- 
tiff's first  cause  of  action  except  to  say  that  at 
the  time  of  the  alleged  settlement,  referring  to  the 
defendant   and   George   Meyers,    ''they   said   some 
rent  for  Meyers  and  some  work  for  Mrs.  Meyers." 
(P.  R.  p.  58.)     Yet,  the  witness,  according  to  his 
own  statements,  although  he  had  done  the  figuring 
for  defendant  and  Meyers  in  arriving  at  their  al- 
leged stated  account  (P.  R.  p.  60),  and  knew  that 
the  defendant  owed  Meyers  $390.00  (P.  R.  p.  59), 
on  the  occasion  of  a  former  suit  had  testified  *'at 
that  time  I  testified  that  all  that  was  owing  be- 
tween these  parties  was  that  George  Meyers  owed 
Mike  George  $242.50"  (P.  R.  p.  610.)  and  said  noth- 
ing about  the  defendant  owing  Meyers  $345.00  (P. 
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P.  p.  63.)  presumably  because  "nobody  asked  me 
about  that."  (P.  R.  p.  61)  What  kind  of  a  man  is 
this,  who  would  sit  idly  by  and  say  that  Meyers 
owed  the  defendant  $242.50  and  merely  because 
he  was  not  asked,  say  nothing  about  the  fact  that 
he  knew  that  the  defendant  owed  Meyers  $390.00, 
and  thus  permit  Meyers,  his  brother-in-law,  to  be 
obliged  to  pay  the  $242.50  to  keep  his  store  from 
being  closed  by  attachment.  (Ev.  George  Meyers, 
P.  R.  p.  55.) 

It  is  also  enlightening  to  examine  the  record  as 
to  defendant's  loans  of  $150.00  and  $175.00  to  the 
plaintiff.  Defendant  (P.  R.  p.  68,  71)  and  the 
witness  George  Maloof  (P.  R.  p.  86,  87,  88)  both 
testified  directly  to  the  fact  that  these  loans  were 
made.  Their  story  as  to  the  loan  of  $175.00  was 
circumstantially  corroborated  by  the  witness  Fan- 
nie Williams  (P.  R.  p.  98)  who  was  unimpeached, 
uncontradicted  and  not  discredited.  The  witness 
Maloof's  testimony  as  to  the  loan  of  $150.00  was 
also  circumstantially  corroborated  by  the  unim- 
peached and  nondiscredited  witness  Both  well  (P. 
R.  p.  99).  In  fact  Both  well's  testimony  is  cor- 
roborated by  plaintiff  (P.  R.  p.  130),  except  she 
denies  that  there  was  anything  said  about  the  mon- 
ey being  tied  in  a  handkerchief.  There  was  no 
attempt  to  show  that  Bothwell  had  any  interest 
in  the  case.  We  submit  that  his  story  is  more  cred- 
ible than  an  interested  party — the  plaintiff.  Fur- 
thermore, if  plaintiff  had  received  $150.00  from 
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her  husband  to  put  in  the  bank  (P.  R.  p.  130)  in 
accordance  with  their  general  custom  (P.  R.  p. 
131)  why  did  not  her  husband  on  rebuttal  cor- 
roborate her  story. 

Inasmuch  as  plaintiff  in  no  wise  attempted 
to  explain  away  the  testimony  of  the  witnesses 
Witsell,  Martin,  Johnson,  Bothwell,  and  Williams, 
and  as  these  witnesses  were  unimpeached  and  not 
discredited  and  were  not  even  contradicted,  except 
Bothwell  by  plaintiff  as  to  the  money  being  tied 
in  the  handkerchief,  and  Martin  and  Johnson  by 
plaintiff  that  they  had  done  defendant's  washing 
after  the  dissolution  of  partnership  (Ev.  plaintiff 
P.  R.  p.  134)  at  which  time  the  defendant  had 
moved  to  a  separate  house  from  plaintiff  and  her 
husband  (Ev.  Meyers  P.  R.  p.  49,  50)  two  blocks 
away  (P.  R.  p.  60,  Ev.  Louis  Saloum),  it  is  evi- 
dent that  the  jury  must  have  capriciously  and 
arbitrarily  disregarded  all  of  these  witnesses  and 
their  testimony  in  order  to  reach  their  verdict. 

''A  verdict  rendered  contrary  to,  or  in 
disregard  of,  evidence  which  was  not  improb- 
able or  inconsistent  and  was  not  contradicted 
or  discredited  will  be  set  aside." 

29  CYC.  830,  and  cases  cited. 

Kelly  V.  Morris,  6  Pet.  622;  8  L.  Ed. 

523. 
Boe  V.  Lynch,  49  Pac.  381. 
Chicago,  etc.  Ry.  Co.  v.  Landauer,  54 
N.  W.  976,  980. 
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Wallace  v.  Weaver,  133  Pac.  1099. 
Coffman  v.  Viquesney,  84  S.  E.  1069. 
Rankin  v.  Thompson,  3  Pac.  719,  721. 
Alabama  etc.  R.  Co.  v.  Scruggs,  45  S.  E. 

689. 
Central  etc.  R.  Co.  v.  Mote,  48  S.  E. 

136. 
Sleeper  v.  Des  Moines,  93  N.  W.  585. 

Algeo  V.  Duncan,  39  N.  Y.  313,  315, 

316. 
Hileman  v.  Maxwell,  149  N.  W.  44. 
**If,  *  *  *  the  conclusion  of  the  jury  ap- 
pears to  have  been  arbitrary  or  capricious,  or 
the  jury  plainly  disregarded  the  uncontradict- 
ed testimony  of  a  witness  who  was  not  im- 
peached or  discredited  ,even  though  he  was  a 
party  to  the  actions,  a  new  trial  will  be  grant- 
ed." 

39  CYC.  830,  831,  and  cases  cited. 
Mullen  V.  Butte,  95  Pac.  579,  599. 
Wallace  v.  Weaver,  133  Pac.  1099,  su- 
pra; 
Gunn  V.  Union  R.  Co.,  48  Atl.  1045. 
Lee  V.  Chicago,  etc.  R.  Co.,  77  N.  W. 

714,   717. 
Lincoln  v.  Stowell,  72  111.  84,  86. 
Chicago  et.  R.  Co.  v.  Stumps,   55   111. 

367,  69  111.  409,  411. 
Chavias  v.  Dry  Dock  etc.  Co.  70  N.  Y. 
Sup.  1014. 
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Cunningham  v.  Gans,  29   N.   Y.   Sup. 

979,  980. 
Sweaney  v.  Bledsoe,  27  Tenr,  487,  489. 

MOTION  FOR  NEW  TRIAL 

a.     AFFIDAVITS  IN  SUPPORT  THEREOF 

NEWLY   DISCOVERED   EVIDENCE    IS 

GROUND  FOR  NEW  TRIAL 

''Newly  discovered  evidence,  material  for 
the  party  applying  which  he  could  not  with 
reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial,  is  ground  for  a  new  trial." 

29  CYC.  881,  and  cases  cited. 

Blewitt  V.  Miller,  63  Pac.   157. 

Kenezleber  v.  Wahl,  28  Pac.  225,  226. 

Heinz  v.  Cooper,  38  Pac.  511,  511. 

People  V.  Corty,  3  Pac.  608. 

Wells  etc.  Co.  v.  Gunn,  79  Pac.  1029, 
1030. 

Harrell  v.  Gregory,  14  S.  E.  186. 

Atlantic  etc.  Ry.  Co.  v.  Beauchamp,  19 
S.  E.  24,  26. 

Florida  etc.  Co.  v.  Grant,  35  S.  E.  271. 

Oldfather  v.  Zent  41  N.  E.  555,  556. 

Roeser  v.  Pease,  131  Pac.  534,  535. 

Marshall  v.  Barry,  142  Pac.  199,  200. 

Jaquist  v.  Kelly,  151  N.  Y.  S.  187,  191. 

Mason  et  al  v.  Meloan,  177  S.  W.  435, 
438. 
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EVIDENCE  OFFERED  IN  AFFIDAVITS  WAS 

NEWLY  DISCOVERED,  MATERIAL,  NON 

CUMULATIVE,  AND  COULD  NOT, 

WITH  DILIGENCE,  HAVE  BEEN 

PRODUCED  AT  TRIAL 

The  defendant  in  support  of  his  motion  for  a 
new  trial  filed  affidavits  of  Julius  A.  Johnson 
(P.  R.  p.  152),  Gustav  A.  Messerschmidt  (P.  R. 
p.  158),  and  Andrew  Martin  (P.  R.  p.  159).  The 
facts  which  these  affiants  swore  that  they  would 
testify  to  were  material  to  the  defense.  Plaintiff's 
first  cause  of  action  consisted  of  a  claim  for  do- 
mestic services  and  board  and  room,  knowledge  of 
which  in  the  ordinary  course  of  human  events 
would  be  confined  to  the  breasts  of  those  consti- 
tuting the  family  circle.  The  defendant  was  alone 
at  the  time  and  was  not  married  nor  did  he  have 
any  family  in  Douglas.  (Testimony  of  plaintiff, 
P.  R.  p.  630).  The  only  proof,  by  which  he  could 
corroborate  his  denial  of  plaintiff's  contention, 
would  be  by  that  of  neighbors  and  visitors.  Of 
course  the  best  proof  would  undoubtedly  be  to  bring 
in  at  least  one  witness  for  each  day,  in  consecutive 
order,  of  each  of  the  twenty-six  months  over  which 
the  plaintiff  contended  the  services  ran.  Thus  ap- 
proximately 790  witnesses  would  have  been  the 
best  possible  corroboration  of  his  denial.  However, 
it  is  practically  impossible  and  altogether  improb- 
able that  any  man  would  keep  such  a  minute  rec- 
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ord  of  the  common  place  affairs  of  his  life  as  to 
be  able  to  do  this.  He  therefore  did  the  next  best 
thing.  He  denied  the  story  himself  (testimony  of 
Mike  George) ;  he  called  the  unimpeached  and  un- 
contradicted witness  Witsell  to  testify  that  he  saw 
the  defendant  do  cooking  in  the  room  right  off  the 
store  in  1910  (P.  R.  p.  85) ;  he  called  his  friend 
Maloff  who  said  that  the  defendant  used  to  eat  in 
his  room  and  that  the  plaintiff  and  her  husband 
ate  across  the  street,  and  that  he  never  saw  the 
plaintiff  do  any  cooking  or  washing  for  the  de- 
fendant and  never  saw  her  in  the  defendant's 
room  (P.  R.  p.  85) ;  he  called  the  uncontradicted 
and  undiscredited  witness  Mary  Martin  who  said 
that  the  defendant  had  a  cook  stove  and  some  dish- 
es in  his  room  and  that  some  times  he  requested 
her  to  have  a  cup  of  coffee  with  him.  (P.  R.  p. 
93),  and  the  unimpeached  and  undiscredited  wit- 
ness Sarah  Johnson  that  she  did  the  defendant's 
laundry  work  (P.  R.  p.  96,  97.)  The  affiant  Mes- 
serschmidt  swore  that  he  would  testify  that  on  at 
least  three  or  four  occasions  he  had  seen  the  de- 
fendant preparing,  cooking  and  eating  meals  in 
the  room  off  the  store  in  which  the  defendant  lived 
(P.  R.  p.  158) ;  the  affiant  Andrew  Martin  swore 
that  he  would  testify  that  on  several  occasions  he 
had  seen  the  defendant  while  the  latter  was  eating 
in  the  room  off  the  store  in  which  the  defendant 
lived,  and  that  during  the  time  covered  by  plain- 
tiff's pleading  affiant  had  eaten  five  or  six  meals 
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with  the  witness  Meyers  in  the  latter's  residence 
and  that  the  defendant  was  not  present  on  any  of 
those  occasions  (P.  R.  p.  160) ;  and  the  affiant 
Johnson  swore  that  he  would  testify  that  during 
the  time  Meyers  and  the  defendant  were  in  part- 
nership, that  affiant  had  placed  and  built  a  con- 
crete chimney  in  the  room  off  of  said  store,  in 
which  defendant  was  then  living;  that  affiant  was 
in  said  room  on  numerous  occasions ;  that  there  was 
a  small  cooking  range  in  said  room;  that  he  saw 
defendant  preparing,  eating  and  cooking  meals 
and  food  in  said  room  on  several  occasions;  that 
affiant  on  one  occasion  saw  the  defendant  buying 
meat  in  the  butcher  shop  and  that  affiant  himself 
on  one  occasion  purchased  meat  for  the  defendant, 
and  that  affiant  would  corroborate  the  witness 
^arah  Johnson  that  she  did  washing  for  the  de- 
fendant for  a  period  of  something  over  two  years 
(P.  R.  p.  155).  These  facts  are  of  course  all 
small  and  uneventful,  but  highly  consequential  and 
important.  "While  they  all  bear  on  the  fact  at 
issue,  to- wit:  that  plaintiff  did  not  perform  ser- 
vices for  defendant,  yet  they  in  themselves  are 
each  distinctly  separate  probative  facts.  These  af- 
fiants are  three  more  of  the  790  witnesses  required 
oy  defendant  to  prove  the  common  place  events  of 
his  life  for  each  day  of  the  26  months.  There  is 
nothing  in  any  of  their  affidavits  to  show  that 
any  of  the  occasions  to  which  they  refer  were  the 
s^^m.e  occasions  as  those  testified  to  by  plaintiff's 
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witnesses  at  the  trial.  While  it  is  true  that  they 
all  go  to  support  the  same  issue,  namely,  that  de- 
fendant's denial  of  plaintiff's  contention  is  true, 
yet  they  are  distinctly  probative  facts  readily  sep- 
arable and  plainly  different,  and,  this  being  so, 
they  were  not  cumulative. 

"The  generally  recognized  rule  is  that  evi- 
dence of  a  distinct  probative  fact  is  not  cumu- 
lative to  evidence  of  another  fact,  although 
both  facts  support  the  same  issue." 

29  CYC.  908,  and  cases  cited. 
It  is  fair  to  assume  that  they  ought  to  produce 
opposite  results  on  another  trial,  because  all  the 
affiants  are  citizens  of  the  United  States,  and  are 
of  European  extraction,  as  distinguished  from  the 
witnesses  at  the  trial,  all  of  whom  were  either  As- 
syrians or  Indians,  except  the  witness  Bothwell, 
Hubbard  and  Witsell,  and  of  the  last  three  named 
only  Witsell  testified  on  the  issue  of  which  the  af- 
fiants state  they  will  testify.  The  evidence  was 
discovered  after  the  trial,  and  due  diligence  was 
used  to  procure  it.  (Affidavits  of  Robertson,  p. 
147,  151).  There  are  no  contradictory  affidavits. 
It  therefore  follows  that  a  new  trial  should  have 
been  allowed. 

"A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  be  al- 
lowed where  the  evidence  was  in  fact  discov- 
ered after  the  former  trial,  due  diligence  was 
used  to  procure  it,  the  evidence  is  material  to 
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the  issue,  is  not  cumulative  and  ought  to  pro- 
duce on  another  trial  an  opposite  result." 

Hotchkiss  V.  Patterson,  48  Pac.  435. 

b.     ERRORS  AND   MISCONDUCT 

ERRORS    IN    LAW    OCCURRING    AT    TRIAL 

AND  EXCEPTED  TO  IS  GROUND 

FOR  NEW  TRIAL 

"A  new  trial  should  be  granted  for  the 
erroneous  admission  of  evidence  which  is  in- 
competent, or  otherwise  inadmissible,  and 
which  may  have  influenced  the  jury  in  arriv- 
ing at  its  verdict.  The  improper  adn)ission 
of  the  testimony  of  an  incompetent  witness. 
or  the  admission  of  secondary  evidence  v/ith- 
out  proper  foundation,  is  ground  for  a  new 
trial." 

29  CYC.  779,  789,  and  cases  cited. 
Under  this  rule  we  call  attention  to  the  var- 
ious errors  committed  in  the  admissions  and  the 
exclusions  of  evidence,  as  set  forth  in  the  various 
Assignments  hereinbefore  discussed.  It  would  seem 
needless  repetition  to  re-state  them  here,  but  we 
urgently  insist  that  these  errors  were  so  prejudic- 
ial that  a  new  trial  should  be  granted.  We  realize 
that  no  man  can  say  just  what  the  effect  of  the 
errors  was.  No  man  would  attempt  it  except  a 
clairvoyant  or  soothsayer.  As  the  court  said,  in 
Snider  v.  Power  Co.,  120  Pac.  88,  91,  in  referring 
to  alleged  errors  arising  out  of  misconduct  at  the 
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trial  ''Of  course  no  man  can  say  just  what  -he  ef- 
fect of  the  misconduct  was"  and  in  w4iich  case 
the  court  approvingly  quoted  the  statement  of  that 
learned  jurist  Justice  Brewer,  to-wit: 

"All  that  can  safely  be  laid  down  is  that 
wherever  in  the  exercise  of  a  sound  discretion 
it  apepars  to  the  court  that  a  jury  may  have 
been  influenced  as  to  their  verdict  by  such 
intrinsic  matters,  however  thoughtlessly  or  in- 
nocently uttered,  or  that  the  statements  were 
made  by  counsel  in  a  conscious  and  defiant 
disregard  of  his  duty,  then  the  verdict  should 
be  set  aside." 

Winter  v.  Sass,  195  Kan.  556,  566. 

IRREGULARITIES   AND   MISCONDUCT 
EFFECTING  VERDICT 

And  in  connection  with  the  statement  of  Jus- 
tice Brewer  just  cited  we  call  attention  to  the  first 
and  second  paragraphs  of  Sec.  1058,  C.  L.  A.,  su- 
pra, wherein  irregularity  and  misconduct  are  made 
grounds  for  new  trial.  It  is  not  for  us  to  deter- 
mine whether  plaintiff's  counsel's  objectionable 
questions  were  uttered  innocently  and  thought- 
lessly, or  intentionally  and  wilfully.  However 
questions  were  put  not  once  or  twice,  but  many 
times,  in  such  form  throughout  the  trial  that, 
considering  the  character  of  the  witnesses,  they 
could  lead  only  to  the  creation  of  prejudice  in 
the  jury's  minds. 
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Attention  is  called  to  the  question  put  the  de- 
fendant relative  to  the  loss  of  the  life  of  the  plain- 
tiffs two  children  by  fire  (P.  R.  p.  70,  71).  A 
fact  entirely  immaterial  to  the  case  and  which 
questions  the  plaintiff,  being  a  woman,  could  cer- 
tainly not  have  operated  against  her  cause. 

Attention  is  called  to  the  question  propounded 
the  defendant  as  to  whether  or  not  he  wished  to 
answer  the  question  fairly  (P.  R.  p.  78).  There 
is  nothing  whatever  in  the  record  to  show  that  the 
witness  was  not  answering  fairly. 

Attention  is  called  to  questions  propounded 
the  defendant  assuming  that  his  pleading  stated 
that  he  had  loaned  the  plaintiff  $200.00;  that  he 
uary  20,  1915  and  $175.00  on  February  1,  1915; 
that  he  ha  dloaned  the  plaintiff  $200.00;  that  he 
was  in  partnership  with  George  Meyers  and  his 
wife  (P.  R.  p.  79,  80).  It  is  true  that  the  court 
in  each  instance  later  corrected  these  questions, 
but  the  damage  had  already  been  consummated. 

Attention  is  called  to  the  repeated  questions 
of  plaintiff  propounded  the  witness  Maloff  to  an- 
other case  in  which  plaintiff's  counsel  assumed 
that  the  defendant  in  the  case  at  bare  was  inter- 
ested. (P.  R.  p.  87,  88). 

ERRORS    OCCURRING    WERE    PREJUDICIAL 

The  repeated  asking  of  these  questions  on  ex- 
traneous matters,  even  in  the  face  of  the  court's 
ruling,  seems  to  us  must  have  created  prejudice 
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in  the  jury's  mind.  As  stated,  if  such  prejudicial 
questions  had  only  occurred  once  or  twice,  we  real- 
ize that  it  might  be  a  serious  matter  to  assume  that 
any  prejudice  had  arisen  therefrom.  However, 
when  they  occurred  with  such  frequency  it  is  im- 
possible to  predicate  any  other  conclusion  as  a  re- 
sult of  them  than  that  they  had  an  influence  on 
the  minds  of  the  jurors  in  the  reaching  of  their 
verdict.  And,  they  having  been  injected  in  the 
trial  by  plaintiff,  we  urge  that  justice  requires 
the  granting  of  a  new  trial,  so  that  opportunity 
may  be  given  to  try  out  the  merits  of  the  contro- 
versy, free  from  these  extraneous,  prejudicial  mat- 
ters. Furthermore,  plaintiff  has  little  to  complain 
against  the  granting  of  a  new  trial.  She  did  not 
recover  the  total  amount  claimed  by  her  and  if 

her  contention  be  true,  a  new  trial  will  undoubt- 
edly afford  her  an  opportunity  to  recover  her  full 

claim.  On  the  contrary,  defendant,  without  a  new 
trial,  is  forever  debarred  from  having  a  jury  pass 
upon  the  merits  of  his  claim,  free  from  the  ex- 
traneous, prejudicial  matters  which  surrounded  the 
trial. 

FIFTIETH  ERROR 
THE  FIFTIETH  ASSIGNMENT  OF  ER- 
ROR (P.  R.  p.  177,  178)  relates  to  the  making 
and  entering  on  January  4,  1916,  of  the  judgment 
(P.  R.  p.  14,  15,  16)  in  this  action,  adjudging 
that  the  plaintiff  recover  from  the  defendant  the 
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sum  of  $418.35  with  interest  at  8^^  from  Decem- 
ber 9,  1915,  together  with  her  costs  and  disburse- 
ments. 

JUDGMENT  SHOULD  BE  REVERSED  WHEN 
TRIAL  COURT  ERRED  IN  ITS  RULINGS 
ON  MATERIAL  POINTS  TO  THE  PRE- 
JUDICE OF  THE  APPELLANT 

Conceiving,  as  we  do,  that  the  trial  court 
erred  in  its  rulings  on  the  various  material  points 
hereinbefore  discussed  in  the  several  assignments 
of  error  heretofore  set  out,  namely,  in  the  improp- 
er admission  and  exclusion  of  evidence,  and  in  the 
improper  denial  of  a  new  trial,  and  in  the  receiv- 
ing and  filing  of  the  verdict,  we  respectfully  urge 
that  the  judgment  should  be  reversed  on  the  ground 
that  these  errors  were  on  material  points,  and  were 
prejudicial  to  the  defendant. 

3  CYC.  553,  and  cases  cited. 

Forrest  v.  Portland,  etc.  Co.,  129  Pac. 
1048,  1050; 

Armstrong  v.  High,  32  S.  E.  590; 

Clapp  V.  Engledow,  108  S.  W.  462,  464 ; 

Bank  v.  Gould,  24  S.  E.  547,  548; 

Maine,  etc.  Co.  v.  Boston,  etc.  Co.,  37 
Cal.  40,   50. 
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JUDGMENT   WILL   BE    REVERSED    FOR 
SLIGHT  ERRORS  WHERE  APPEL- 
LATE COURT  IS  NOT  SATIS- 
FIED WITH  ITS  JUSTICE 

We  do  not  concede  that  the  errors  committed 
by  the  trial  court  were  slight  errors,  but  on  the 
contrary  we  firmly  believe  that  an  examination  of 
them  will  diclose  that  they  were  made  on  material 
and  important  points,  and  that  by  the  erroneous 
rulings  substantial  prejudice  has  resulted  to  the  de- 
fendant. The  errors,  are,  however,  so  apparent, 
and  the  injustice  of  the  verdict  under  the  circum- 
stances so  plainly  obvious,  that  we  urge  that  even 
were  the  errors  slight  a  reversal  of  the  judgment 
should  be  granted,  and  a  new  trial  granted  defend- 
ant so  that  the  merits  of  the  controversy  can  be 
tried  out  free  from  extraneous,  prejudicial  mat- 
ters. 

3  CYC.  443,  444,  and  cases  cited. 

Tract  Co.  v.  Lloyd,  105  N.  E.  159; 

Smidt  V.  Schweitzer,  137  N.  Y.  S.  807; 

Freeman  v.  Moreman,  146  S.  W.  1045; 

Savannah  etc.  R.  Co.  v.  Harrigan,  7  S. 
E.  280; 

Strawbridge  v.  Vandeburgh,  10  N.  Y. 
S.  610; 

Goldstein  v.  White,  16  N.  Y.  S.  860. 
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ERROR  IN  ADMITTING  INCOMPETENT  EVI- 
DENCE SHOULD  NOT  BE  DISRE- 
GARDED AS  HARMLESS 

Even  conceding  for  the  sake  of  argument  that 
the  evidence  is  so  nearly  balanced,  that  the  verdict 
would  not  be  disturbed  on  appeal,  it  cannot  be  said 
that  the  defendant  has  not  been  prejudiced  by  the 
extraneous  matters  erroneously  admitted. 
2  R.  C.  L.  253. 
And  this  is  particularly  so,  when  it  is  recalled 
that  the  incompetent  evidence,  inasmuch  as  plain- 
tiff obtained  a  verdict,  may  have  been  the  very 
evidence  which  led  to  the  jury  giving  her  the  ver- 
dict. 

Zucker  v.  Whiteridge,  4  L.  R.  A.    (N. 
S.)   683,  695. 

ADMISSION  OF  IMMATERIAL  EVIDENCE, 

TENDING  TO   MISLEAD  JURY  OR  IN 

FLAME  THEIR  MINDS  AGAINST 

ONE  OF  THE  PARTIES,  IS 

GROUND  FOR  REVERSAL 

The  evidence  as  to  the  loss  of  the  lives  of 
plaintiff's  two  children  and  as  to  the  defendant 
having  interest  in  another  action  against  the  wit- 
ness George  Meyers  and  his  wife,  the  plaintiff,  was 
entirely  immaterial  to  this  case.  Its  only  tendency 
could  have  been  to  mislead  the  jury  and  inflame 
their  minds  against  the  defendant.     Its  immater- 
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ialty,  if  it  be  so  conceded  for  sake  of  argument, 
does  not  therefore  obviate  its  injurious  tendency, 
and  its  admission  is  ground  for  reversal. 

38  CYC.   1416,   1417,   1418,  and  cases 

cited. 
Sterne  v.  Mariposa  Com.  Etc.  Co.,  97 

Pac.  66,  67. 
Title  Ins.  &  Trust  Co.  v.  Ingersoll,  94 

Pac.  94,  97. 
Ferguson  v.  Mines,  93  Pac.  867,  868. 
Hardy  v.  Martin,  89  Pac.  Ill,  113. 
Pyle  V.  Percy,  55  Pac.  141,  142. 
Lissak  v.  Crocker  Est.  Co.,  51  Pac.  688. 
Cincinnati  etc.  Co.   v.   Thompson,   102 

Pac.  848,  849. 
Meek  v.  Dougherty,  97  Pac.  557,  558. 
Klander-W eldon  Dyeing  Mach.   Co.   v. 

Gaynor,  166  Fed.    (C.  C.  A.  2  Cir) 
287,  288. 
Leedy  v.  Lehfeldt,  162  Fed.  (C.  C.  A. 

9  Cir)    304,   306. 
Meeker  v.  Printing  Co.,  135  Pac.  457, 

459. 
De  Frutas  v.  Suisun,  149  Pac.  553,  555. 
Hoffman  v.  So.  Pac.  Co.,  143  Pac.  1032, 

1033. 
Sc.  Am.  Bank  v.  Long,  134  Pac.  913, 

914. 
Brison  v.  McKellop,  138  Pac.  154,  156. 
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Chadwick  v.  0.  W.  R.  &  N.Co.,  144  Pac. 

1165,   1170. 
Shepard  v.  Denver  &  R.  G.,  145  Pac. 

269,  300. 
Bank  v.  Roseherry,  148  Pac.  1034,  1037. 
Mcintosh  V.  McNair,  99  Pac.  74,  75. 
Boise  V.  A.  T.  &  S.  F.  R.  Co.,  51  Pac. 

662,  663. 
George  v.  McManus,  150  Pac.  73,  75, 
Marsteller  v.  Leavitt,  62  Pac.  384,  385. 
Aldnch  V.  Col.  So.  R.  Co.,  64  Pac.  455, 

460. 
Sudden  &  Christenson  v.  Morse,  92  Pac. 

901,  902. 
Atchinson  etc.  R.  Co.  v.  Ringle,  80  Pac. 

43. 
Denver  &  R.  G.  Co.  v.  Frederic,  140  Pac. 

463,  468. 
Hoffman  v.  Watkins,  136  Pac.  664,  665. 

EXCLUSION    OF   COMPETENT    MATERIAL 
EVIDENCE  IS  REVERSIBLE  ERROR 

The  evidence  offered  by  way  of  cross-examina- 
tion of  plaintiff  relative  to  the  assignment  and  to 
the  entries  in  the  book  were  material  to  the  issue, 
i.  e. :  both  went  to  issues  in  the  case,  the  proof 
of  which  was  necessary  under  plaintiffs  pleadings. 
In  the  one  instance  there  could  be  no  better  proof 
of  the  circumstances  of  the  assignment,  than  the 
testimony  of  one  of  the  parties  to  it,  and  plaintiff 
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was  the  assignee  therein.  In  the  other  instance, 
what  better  proof  could  be  required  than  the  tes- 
timony of  the  person,  namely,  plaintiff,  on  whose 
behalf,  at  least  part  of  the  book  entries  had  been 
made,  and  on  whose  behalf,  as  she  was  the  assignee 
bringing  the  action,  the  entire  book  entries  were 
offered  as  evidence. 

The  evidence  offered  by  way  of  cross-examina- 
tion of  the  witness  George  Meyers  also  went  to 
the  issues  of  the  case,  the  proof  of  which  was  nec- 
essary. He  had  testified  that  the  book  was  in  his 
writing,  and  had  stated  what  he  claimed  was  dis- 
closed by  the  entries  on  plaintiff's  exhibit  ''B."  The 
book  was  his  making;  he  brought  it  into  court  to 
support  the  case  of  his  wife,  who  was  also  his  as- 
signee. Presumably  there  could  have  been  no  bet- 
ter evidence  which  could  be  produced,  than  to  show 
on  cross-examination  what  the  entries  actually 
were. 

This  evidence  was  therefore  material  and 
competent,  and  its  exclusion  is  reversible  error. 
Particularly  is  this  so,  when  it  is  impossible  to  say 
that  the  jury  would  have  returned  the  same  verdict 
if  it  had  been  admitted. 

2  R.  C.  L.  Sec.  207,  p.  255,  256. 
Gambrill  v.  State,  17  L.  R.  A.   (N.S.) 
291,  292. 

"Where  the  evidence  is  in  direct  conflict  the 
exclusion  of  competent  evidence  is  a  matter  of  much 
more  consequence  than  it  would  be  where  the  tes- 
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timony  on  the  podnt  was  substantially  all  one  way.-' 
Chlanda  v.  St.  Louis  T.  Co.,  112  S.  W. 
249. 
"Thus  where  the  evidence  is  so  conflicting 
that  it  is  doubtful  whether  plaintiff  has  sus- 
tained his  burden  of  producing  a  preponder- 
ance of  evidence  almost  any  error  in  the  ex- 
clusion of  evidence  offered  by  defendant  be- 
comes material." 

Fink  V.  Glanter,  121  N.  Y.  Sup.  297. 
Tulley  V.  Board,  etc.  67  Pac.  346,  347. 
Lees  V.  Potter,  74  Pac.  622. 
"The  exclusion  of  proper  evidence  direct- 
ly corroborative  of  the  evidence  of  a  party,  in 
conflict    with    the    testimony    of   the    adverse 
party,  is  prejudicial." 

Hanson  v.  Kline,  113  N.  W.  504. 
"Where  the  evidence  consists  principally 
of  the  testimony  of  the  parties,  each  in  support 
of  his  own  claim,  it  is  substantial  error  to  ex- 
clude any  testimony  legitimately  bearing  on 
the  weight  to  be  given  to  the  testimony  of  the 
parties." 

Broadwell  v.  Conover,  79  N.  E.  402. 
Considering  that  the  record  discloses  on  its 
face  many  palpable  errors,  but  does  not  in  any  wise 
affirmatively  disclose  that  these  errors  were  not 
prejudicial,  we  think  that  it  must  be  conceded  that 
a  presumption  of  prejudice  against  the  defendant 
exists  from  these  errors. 
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3  CYC.  386,  and  cases  cited; 

Mexia  v.  Oliver,  148  U.  S.  664;  37  L. 

ed.  602; 
Vicksburg  etc.  R.  Co.  v.  O^Brien,  119 
U.  S.  99,  103;  30  L.  ed.  299. 
And  in  view  of  the  manifest  errors  so  occurring 
at  the  trial  to  the  manifest  prejudice  of  defendant, 
we  urge  that  the  judgment  entered  by  the  trial  court 
be  reversed  and  a  new  trial  be  granted,  and  we 
respectfully  pray  that  it  be  so  ordered. 

Respectfully  submitted, 

GUNNISON  &  ROBERTSON, 

Attorneys  for  Plaintiff  in  Error. 
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STATEMENT  OF  THE  CASE 

In  the  lower  court  Mrs.  George  Myers  was 
plaintiff  and  Micheal  George  defendant.  Plaintiff 
sued  defendant  upon  two  causes  of  action.  The 
first  cause  was  based  upon  a  claim  for  services 
rendered;  the  second  cause  was  based  upon  a  claim 
for  rent  for  a  store  building  occupied  and  used 
jointly  by  plaintiff's  husband  and  defendant.  This 
claim  was  assigned  to  plaintiff  by  her  husband. 
Defendant  entered  a  general  denial  to  each  cause 
of  action  and  pleaded  a  counter  claim  for  money 
loaned  by  defendant  to  plaintiff.  There  was  a  trial 
by  jury,  verdict  returned  for  $418.35  and  judg- 
ment upon  the  verdict  for  that  amount. 

It  was  a  simple  case,  depending  entirely  upon 
questions  of  fact,  no  questions  of  law  being  in- 
volved. Although  the  case  involved  nothing  more 
than  a  matter  of  disputed  accounts,  it  was  bitterly 
contested.  It  occupied  two  days  for  the  trial.  Coun- 
sel for  defendant  thereafter  occupied  three  days  in 
the  argument  of  a  motion  for  new  trial.  Counsel 
for  defendant  objected  to  almost  every  question  pro- 
pounded by  Plaintiffs  counsel  during  the  trial  and 
took  exception  to  almost  every  ruling  made  by  the 
court. 

Fifty  errors  were  assigned,  P.  R.  168  to  178, 
inclusive.  Counsel  for  plaintiff  in  error  rely  upon 
only  fifteen  of  the  errors  assigned.     In  replying  to 
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counsel's  brief  we  will  notice  only  seven  of  the  fif- 
teen errors  relied  upon,  namely,  third,  fourth, 
ninth,  eighteenth,  nineteenth,  twenty-first  and 
twenty-sixth.  Errors  number  thirty-first,  thirty- 
fifth,  thirty-sixth,  thirty-seventh,  forty-sixth,  for- 
ty-eighth, forty-ninth  and  fiftieth  are  so  obviously 
technical,  not  to  say  frivolous,  that  they  merit  no 
consideration. 

ERRORS  DISCUSSED 

The  Third  Error :  In  the  brief  for  plaintiff  in 
error  the  following  statement  is  made:  'The  third 
error  assigned  related  to  the  refusal  to  permit 
cross  examination  of  plaintiff  testifying  in  her 
own  behalf  in  regard  to  the  assignment  which  she 
testified  had  been  made  to  her  by  her  husband  and 
which  she  pleaded  had  been  made  for  good  and 
valuable  consideration.''  An  examination  of  the 
record,  page  36,  does  not  show  that  counsel  was 
refused  the  privilege  to  examine  the  plaintiff  in 
regard  to  the  assignment  of  the  rent  account.  The 
court  sustained  an  objection  to  the  question  as  to 
how  much  money  she  paid  her  husband  for  the  rent 
account. 

Counsel  for  defendant  then  asked  the  witness: 
"Was  the  assignment  in  writing  Mrs.  Myers?" 

The  Court:  ''She  doesn't  know  what  assign- 
ment means."  Counsel  did  not  attempt  to  question 
the  witness  further  as  to  the  assignment.  He  might 
have  called  an  interpreter  to  explain  his  question 


and  might  have  asked  the  witness  any  questions 
he  desired  as  to  whether  or  not  the  assignment  was 
in  writing,  when,  how,  and  where  it  was  made. 
He  did  not  choose  to  do  this  but  seemed  at  the  time 
perfectly  satisfied  to  let  the  matter  drop. 

There  is  no  merit  in  the  error  assigned  be- 
cause : 

First :    Plaintiff  based  her  complaint  upon  two 
causes  of  action.     In  her  first  cause  she  sued  for 
$317.50,  with  interest  at  eight  per  cent,  per  an- 
num from  December  21st,  1911,  for  services  per- 
formed for  the  defendant;  her  second  cause  was 
based  upon  an  account  due  for  rent  amounting  to 
$345.00,  with  interest  at  eight  per  cent,   thereon 
from  December  21st,  1911,  P.  R.  1-2-3.     Plaintiff 
recovered  upon  her  first  cause  of  action  only;  the 
verdict  of  the  jury  was  for  $317.50,  with  interest 
at  eight  per  cent,  per  annum  from  December  21st, 
1911,  to  the  date  of  the  verdict,  viz:     December 
10th,  1915,  the  amount  of  the  verdict  being  $418.35 
(see  affidavit  of  jurors  P.  R.  161).     The  affidavit 
of  the  jurors  shows  that  they  found  in  favor  of 
the  plaintiff  on  her  first  cause  of  action  for  ser- 
vices rendered ;  that  they  found  in  favor  of  the  de- 
fendant on  the  second  cause  of  action  which  was  for 
the  rent;  that  they  found  in  favor  of  the  plaintiff 
on  the  counterclaim  pleaded  in  the  defendant's  an- 
swer.    The  jury  could  not  under  the  evidence  have 
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returned  a  verdict  for  the  sum  of  $418.35  in  any 
other  view  of  the  case.  As  defendant  was  success- 
ful as  to  the  second  cause  of  action  for  the  rent, 
he  can  not  now  be  heard  to  complain  of  any  errors 
alleged  to  have  been  committed  by  the  court  in  the 
admission  or  rejection  of  evidence  upon  that  cause 
of  action. 

All  of  the  errors  relied  upon  and  discussed  by 
counsel  in  their  brief,  excepting  the  twenty-first, 
twenty-sixth,  thirty-first,  thirty-seventh,  forty- 
sixth,  forty-eighth,  forty-ninth  and  fiftieth,  relate 
to  the  second  cause  of  action  for  the  rent. 

Second:  Even  if  counsel  should  contend  that 
the  jury  found  for  the  plaintiff  upon  the  cause  of 
action  for  the  rent,  which  cause  was  assigned  to 
her  by  her  husband,  nevertheless  the  judgment 
should  not  be  reversed. 

In  an  action  by  an  assignee  against  the  debtor 
he  need  not  aver  consideration  for  the  assignment 
(5  Corpus  Juris  Pg.  1010  Sec.  230). 

Welch  vs.  Mayer,  36  Pac.  613. 

Nor  is  it  necessary  to  set  out  the  consideration 
for  the  assignment  (5  Corpus  Juris  Pg.  1010  Sec. 
230).  An  assignee  of  a  chose  in  action  may  main- 
tain an  action  in  his  own  name  though  he  pays 
no  consideration  therefor. 

King  vs.  Miller,   53  Ore.   53;   97  Pac. 

542. 
5  Corpus  Juris  994  Sec.  199. 


It  has  been  held  that  even  though  the  plain- 
tiff fails  to  plead  an  assignment  but  offers  evi- 
dence of  the  assignment,  the  defect  in  the  plead- 
ing is  cured  by  the  verdict. 

Lassiter  et  al,  vs.  Jackman,  88  Ind.  118. 

Webster  et  al,  vs.  Williams,  37  N.  W. 
62. 

Haviland  vs.  Johnson,  139  Pac.  720. 
In  the  case  at  bar  the  assignment  was  prop- 
erly pleaded;  there  was  evidence  to  support  the 
pleading  and  the  jury  found  a  general  verdict  in 
favor  of  the  plaintiff.  It  is  said  in  5  Corpus  Juris 
Pg.  1021  Sec.  265,  "Verdict  and  findings.  A  Find- 
ing in  accordance  with  the  allegations  of  the  com- 
plaint is  sufficient  to  establish  an  assignment  where 
the  facts  constituting  an  assignment  are  stated  in 
the  complaint." 

In  the  case  of  Haviland  vs.  Johnson,  supra, 
decided  by  the  Supreme  Court  of  Oregon,  March 
17th,  1914,  the  following  language  was  used  by 
Justice  Bean:  "Objection  is  made  that  the  court 
allowed  evidence  of  the  assignment  of  the  chose  in 
action  for  collection  under  an  averment  that  it 
was  .assigned  for  valuable  consideration.  An  as- 
signment of  a  claim  for  the  purpose  of  collection 
is  based  upon  a  valuable  consideration  and  is  suf- 
ficient. Defendant  was  not  thereby  prevented  from 
making  any  defense  that  he  could  have  made  had 
Eisman   (the  assignor)   brought  the  action  in  his 
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own  name.    Eisman  was  a  witness  in  the  case  and 
is  bound  by  the  judgment.'  " 

This  was  a  suit  brought  by  Haviland  vs.  John- 
son upon  an  account  assigned  to  the  plaintiff  by 
one  Eisman.  In  the  case  at  bar  the  only  interest 
Michael  George,  the  defendant,  could  have  in 
the  assignment  of  the  rent  account  by  Mr.  Myers  to 
the  plaintiff  was  in  knowing  that  he  would  be  pro- 
tected against  a  second  suit  upon  the  same  account 
by  Mr.  Myers.  Myers  having  testified  for  his  wife 
at  the  trial  certainly  acquiesed  in  the  assignment 
and  is  bound  by  the  judgment.  Mrs.  Myers  testi- 
fied that  he  had  assigned  the  account  to  her  for 
the  purpose  of  collection  in  this  suit.  See  stipula- 
tion as  follows. 

IN   THE   UNITED   STATES   CIRCUIT   COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT 

MICHAEL  GEORGE, 

Plaintiff  in  Error, 

vs.  No.  2805 

MRS.  GEORGE  MYERS, 

Defendant  in  Error. 

STIPULATION 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  between  Gunnison  &  Robertson,  attor- 
neys for  plaintiff  in  error  and  Cheney  &  Ziegler, 
attorneys  for  defendant  in  error,  that  the  testi- 
mony of  Mrs.  George  Myers  as  taken  down  and 
transcribed    by    Mrs.    L.    A.    Green,    the    official 
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court  reporter,  who  reported  the  case,  reads  as 
follows : 

Q.  Did  Mr.  Myers  assign  this  account  over 
to  you  to  put  in  this  case? 

A.     Yes. 

Q.     This  account  for  rent? 

A.     Yes. 

Mr.  Cheney:     That  is  all. 

IT  IS  FURTHER  STIPULATED  that  the 
foregoing  testimony  shall  be  substituted  in  the 
place  of  the  statement  found  at  the  bottom  of 
page  thirty- two  of  the  P.  R.,  which  reads  as  fol- 
lows: 

"Mr.  Myers  assigned  over  to  me  this  account 
for  rent  in  this  case. 

GUNNISON  &  ROBERTSON, 

Attorneys  for  Plaintiff  in  Error. 
CHENEY  &  ZIEGLER, 

Attorneys  for  Defendant  in  Error. 
Original  stipulation  filed. 
There  can  be  no  doubt  that  the  judgment, 
even  if  Mrs.  Myers,  the  plaintiff,  had  obtained 
judgment  on  the  assigned  account,  would  have  been 
an  ample  protection  against  a  second  suit  by  the 
assignor.  Plaintiff  in  error  does  not  claim  that 
the  assignment  was  not  bona  fide  and  valid  but 
his  counsel  insist  that  they  should  have  been  per- 
mitted to  question  the  plaintiff  as  to  how  much 
she  paid  her  husband  for  the  account.     It  is  im- 
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material  whether  she  paid  him  anything  at  all  for 
the  account. 

The  Alaska  Statute  provides  that  every  ac- 
tion should  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  If  plaintiff  in  error  had  de- 
sired to  raise  the  question  as  to  whether  there  was 
a  valid  assignment,  it  was  incumbent  upon  him 
to  raise  it  by  answer,  setting  forth  therein  that 
the  plaintiff  was  not  the  real  party  in  interest. 

The  Fourth  Error:  This  error  is  based  upon 
the  ruling  of  the  court  sustaining  the  objection 
to  the  following  question: 

Q.  ''About  the  rent  in  there,  did  your  hus- 
band write  about  the  rent  too?"  At  the  time  this 
question  was  asked  the  witness,  page  two  of  the 
book  which  contained  the  rent  account  had  not 
been  put  in  evidence,  had  not  been  identified,  nor 
had  she  been  questioned  about  it.  All  of  Mrs. 
Myers'  testimony  as  to  the  entries  in  the  book 
had  been  confined  to  the  entries  concerning  the 
services  which  she  had  performed  for  the  de- 
fendant. 

P.  R.  31  she  said,  "That  is  the  book  I  had 
my  husband  put  it  down  when  he  paid  because 
of  the  work  that  is  all,  I  charged  him  $15.00.  He 
say,  'You  do  the  work  for  me  and  I  pay  you  what 
it  is  worth'  and  I  charged  him  $15.00  a  month  and 
he  never  paid  me  anything  except  what  is  in 
the  book,  $72.50." 
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Counsel  for  plaintiff  in  error  have  attempted 
to  make  it  appear  that  Mrs.  Myers  was  speaking 
of  the  entries  on  page  3  concerning  the  rent  ac- 
count. If  counsel  had  desired  to  convince  the 
Appelate  Court  of  the  correctness  of  their  conten- 
tion they  should  have  printed  that  portion  of  the 
testimony  in  questions  and  answers  instead  of 
narrative  form.  The  most  that  could  possibly  be 
said  in  their  favor  is  that  it  is  doubtful  on  ac- 
count of  the  questions  being  left  out  of  the  record 
as  to  whether  or  not  Mrs.  Myers  referred  to  the 
account  for  services  or  to  the  account  for  rent. 

However,  continuing  the  testimony  of  Mrs. 
Myers  on  page  36  where  the  questions  are  omitted 
it  does  appear  that  the  only  statement  made 
by  the  witness  regarding  the  rent  was  as  fol- 
lows: "My  husband  wrote  in  the  book  about  the 
rent."  It  is  perfectly  apparent  that  there  should 
have  been  a  period  after  the  word,  ''rent"  be- 
cause the  rest  of  the  testimony  following  the  word 
shows  that  she  was  speaking  of  her  account  for 
services  rendered.  She  says,  page  36,  ''That  is 
the  work  I  am  talking  about."  All  of  the  testimony 
shows  that  nothing  was  ever  paid  to  Mrs.  Myers 
upon  the  rent  account  but  defendant  did  pay  her 
the  sum  of  $72.50  upon  her  account  for  services 
and  those  payments,  she  had  her  husband  enter 
in  the  book. 

The  cross  examination  should  be  limited  to 
the  matters  brought  out  in  direct  examination. 
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We  beg  to  cite  counsel's  authorities  cited  in 
their  brief  under  the  head  of  the  thirty-sixth  er- 
ror, pages  55  and  56.  Mrs.  Myers  had  not  testi- 
fied nor  had  she  been  questioned  concerning  page 
3  of  the  book  which  contained  the  entries  re- 
garding the  rent  account.  The  question  was  not 
proper  cross  examination. 

Counsel  for  plaintiff  in  error  had  ample  op- 
portunity to  question  Mrs.  Myers  further  when  she 
was  recalled  in  rebuttal  and  after  the  book  had 
been  introduced  in  evidence. 

And,  further,  as  plaintiff  did  not  recover  on 
her  rent  account,  the  error,  if  error  it  was,  was 
harmless. 

The  Ninth  Error:  This  error  is  predicated 
upon  the  refusal  of  the  court  to  require  the  wit- 
ness, George  Myers,  to  read  the  items  in  the  book 
which  were  written  in  the  Assyrian  language  and 
translate  them  into  the  English  language.  P.  R. 
53,  shows  that  the  court  refused  to  compel  the 
witness,  George  Myers,  to  read  the  items  and 
translate  them  into  English. 

The  court  did  not  refuse  to  allow  counsel  for 
plaintiff  in  error  to  have  the  items  translated  by 
anyone  capable  of  making  the  translation.  That 
the  court  was  justified  in  refusing  to  compel  the 
witness,  George  Myers,  to  translate  the  writing  is 
clearly  shown  not  only  because  the  witness  had 
said  he  could  not  translate  the  items,  P.  R.  53,  but 
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because  the  court  on  direct  examination  had  tried 
the  experiment  which  resulted  in  failure. 

At  the  bottom  of  page  44,  P.  R.,  the  court 
said:  ''If  the  jury  and  the  court  can  not  under- 
stand the  rest  of  the  testimony  any  more  than 
they  understand  that,  we  will  have  to  have  an 
interpreter." 

Referring  to  P.  R.  beginning  on  page  38,  to 
and  inclusive  of  page  47,  it  will  be  seen  that 
George  Myers  could  not  translate  the  writing  into 
English  and  that  after  laboring  with  the  witness 
for  a  long  time  it  became  necessary  to  call  in  an 
interpreter.  The  interpreter  then  read  and  trans- 
lated the  items.  When  Mr.  Robertson  again  tried 
to  compel  the  witness  to  translate,  evidently  the 
court  did  not  feel  like  wasting  more  of  its  valua- 
ble time  by  experimenting  with  the  witness. 

Plaintiff  in  error  could  have  called  an  inter- 
preter if  he  really  desired  to  have  the  items  trans- 
lated. The  record  shows  that  George  Myers  could 
neither  read  nor  write  the  English  language,  that 
he  could  not  translate  the  Assyrian  language  into 
the  English  language. 

It  would  seem  that  a  judge  who  has  patiently 
labored  for  two  days  over  a  little,  simple  case  such 
as  this  and  especially  where  the  witnesses  are 
nearly  all  either  Assyrians  or  Indians,  ought  to  be 
permitted  to  exercise  his  own  good  judgment  in 
regulating  the  proceedings. 
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Counsel  argues  in  support  of  this  error  that 
the  court  erred  in  stating,  "The  whole  thing  is  in- 
competent, irrelevant  and  immaterial  at  this  time 
because  all  that  he  has  done  is  simply  that  this 
man  has  identified  that  page;  he  simply  says  that 
this  is  his  writing."  The  court,  no  doubt,  had  a 
right  to  rule  that  counsel  should  call  an  interpre- 
ter. The  reasons  stated  by  the  court  for  the  ruling 
are  immaterial  if  the  court  was  right  in  rejecting 
the  question. 

"An  assignment  of  erroneous  reasons  for  re- 
jecting evidence  is  not  sufficient  to  authorize  re- 
versal of  judgment  if  such  ruling  may  be  upheld 
on  other  grounds." 

Selsby  vs.  Foote   14   How.   U.   S.    218 
14  Law  Ed.  218-221. 
3  Cyc.  222. 

Plaintiff  did  not  recover  on  the  rent  account, 
therefore  defendant  was  not  injured. 

The  Eighteenth  Error :  This  error  is  based  on 
the  refusal  of  the  court  to  sustain  an  objection  to 
the  following  question: 

Q.  "Now  what  I  want  to  get  at,  what  do 
you  mean  by  the  word  'settling' — do  you  mean 
they  pay  afterwards;  was  there  anything  more 
said  about  them  settling — ?" 

By  reference  to  page  63,  P.  R.,  it  will  appear 
that  the  objection  was  made  before  the  question 
was    completed.      It    is    impossible    to    determine 
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what  the  rest  of  the  question  migh  have  contained. 

It  is  sufficient  answer  to  counsel's  argument 
under  this  assignment  to  refer  to  the  fact  that 
the  witness  was  an  Assyrian,  that  his  tesimony 
was  almost  unintelligible,  not  because  he  could  not 
speak  English  but  because  he  could  not  make  him- 
self clear.  The  transactions  between  these  peo- 
ple regarding  their  business  affairs  were  very 
much  mixed  and  difficult  for  a  foreigner  to  ex- 
plain and  more  difficult  for  another  to  understand. 
Leading  questions  are  usually  allowed  under  cir- 
cumstances such  as  these.  Defendant  could  not 
be  injured  as  no  recovery  was  had  for  rent. 

The  Nineteeth  Error:  Counsel  complains 
of  the  ruling  of  the  court  in  sustaining  an  objection 
to  the  following  question: 

Q.  "Louis,  in  that  case  you  were  talking 
about  a  moment  ago  in  the  Commissioner's  Court, 
wasn't  George  Myers  asked  whether  or  not  Mike 
George  owed  him  any  money?"  Counsel  says, 
*The  question  was  intended  to  elicit  admission 
against  interest  made  by  plaintiff's  privy." 

It  appears  from  the  printed  record  that 
George  Myers  himself  testified  before  the  witness, 
Louis  Saloum.  The  question  asked  might  have 
been  competent  in  the  cross  examination  of  George 
Myers  but  it  was  not  competent  for  counsel  to  ask 
Louis  Saloum  what  George  Myers  had  been  asked 
in  some  other  court  regarding  an  entirely  differ- 
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ent  case.  What  Myers  had  been  asked  could  never 
be  material,  what  he  answered,  might  be.  The  ques- 
tion evidently  concerned  the  account  for  rent  upon 
which  issue,  as  before  stated,  the  palintiff  in  error 
was  successful. 

The  Twenty-First  Error:  Under  this  assign- 
ment plaintiff  in  error  was  asked  the  following 
questions : 

Q.  "At  the  time  of  that  fire  there  were  two 
of  her  children  burned?'* 

A.     "Yes  sir." 

Mr.  Robertson:  "We  object  to  that  as  im- 
material." 

Q.  "And  didn't  it  make  any  impression  on 
your  mind  so  you  can  tell  the  jury  when  that 
happened?  Those  two  children  and  lots  of  the  goods 
that  were  in  the  building  lost,  and  still  you  don't 
remember  when  that  fire  occurred." 

Mr.  Robertson:  "We  object  to  that  as  argu- 
mentative." 

The  P.  R.,  page  70,  shows  that  the  first  ques- 
ion  was  answered  before  the  objection  was  made. 
Counsel  did  not  move  to  have  the  answer  strick- 
en. Not  having  moved  to  strike  the  answer,  coun- 
sel can  not  now  complain. 

The  second  objection  was  based  upon  the 
ground  that  it  was  argumentative;  surely  such  an 
objection  is  not  tenable. 

The  whole  record  in  this  case  shows  that  the 
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date  of  the  fire  was  very  important;  it  was  im- 
portant for  the  plaintiff  in  error  fixing  the  time 
when  he  claimed  he  had  ceased  to  board  and  room 
with  the  defendant  in  error. 

In  the  cross  examination  of  Mrs.  Myers,  P. 
R.  33-34  and  35,  it  appears  that  counsel  for  plain- 
tiff in  error  questioned  Mrs.  Myers  three  or  four 
different  times  regarding  the  fire.  On  page  33 
she  testified,  '*He  slept  in  the  kitchen  until  the 
house  burned  down  when  he  moved  down  stairs." 
At  the  bottom  of  page  34,  she  testified  "And  he 
slept  in  the  kitchen  all  the  time  until  the  house 
burned."  On  page  35  near  the  top,  she  testified, 
"The  store  belonged  to  me  and  the  up-stairs  burned 
and  left  the  down  stairs  and  Mike  slept  in  a  room 
next  to  the  store  and  we  moved  across  the  street." 

Counsel  for  plaintiff  in  error  evidently  thought 
the  date  of  the  fire  was  a  very  important  matter, 
still  he  objects  because  counsel  for  defendant  in 
error  alluded  to  the  fact  of  the  children  being 
burned  and  the  loss  of  a  stock  of  goods,  in  at- 
tempting to  fix  the  date  of  the  fire.  This  objec- 
tion is  sufficiently  answered  by  the  court  in  its 
decision  on  the  motion  for  a  new  trial.     P.  R.  10. 

The  Twenty-Sixth  Error:  The  question  was: 
Q.  "Do  you  know  anything  about  a  case  that  Mike 
George  is  interested  in  with  Mrs.   George  Myers 

entitled  W.  G.  Hills  vs.  Mrs.  George  Myers?"  P. 
R.  87. 

The  witness,  George  Maloof,  had  testified,  P. 
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R.  87,  "I  have  been  a  witness  for  Mike  several 
times  before  in  the  Commissioner  s  Court,  He 
conldn't  lose  a  case  where  I  was  a  witness." 

The  question  was  only  preliminary,  as  stated 
by  eounsd  for  defendant  in  error.  As  the  ques- 
ticHi  was  not  answered,  it  could  not  have  resulted 
in  injury  to  the  plaintiff  in  error. 

ARGUMENT 

Relying  to  counsel's  brief  on  the  questions: 

First:  That  the  verdict  is  not  supported  by 
the  evidence; 

Second:  That  the  evidence  discloses  that  the 
verdict  is  contrary  to  and  against  the  weight  of 
the  evidence; 

Third:  That  the  plaintiff  in  error  is  entitled 
to  a  new  trial  on  the  groimd  of  ne\dy  discovered 
evidraioe. 

We  have  little  to  add  to  the  decision  of  the 
lower  court  found  in  the  P.  R.  page  10. 

The  court  in  its  decision,  P.  R.  page  12,  says : 
"Haintiff  had  witnesses  as  to  the  truth  of  aU  the 
material  all^adons  of  her  complaint  and  the  de- 
foidant  had  witnesses  denying  the  truth  of  those 
allegations,  and  all  said  testimony  went  to  the 
jury;  it  was  a  simple  case,  there  was  nothing  in 
it  but  tiie  credibility  of  witnesses." 

In  tills  eoimection  it  must  be  borne  in  mind 
that  an  the  parties  interested  in  the  suit   were 
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Assyrians  and  that  all  of  the  witnesses  who  tes- 
tified in  the  case  were  either  Assyrians  or  Indians, 
with  the  exception  of  four,  the  four  exceptions 
being  Anderson,  Bothwell,  Witsell  and  Hubbard. 
Neither  Bothwell  nor  Hubbard  testified  regarding 
the  first  cause  of  action. 

The  Assyrians  were  all  related  to  each  other: 
the  flyers  family  and  the  George  family  had  been 
in  business  together  for  a  number  of  years  and 
were  acquainted  in  the  Old  Country.  Few  of 
them  could  read  or  write  and  none  of  them  spoke 
the  English  language  fluently. 

It  was  a  case  where  leading  questions  were 
necessary  to  elicit  the  facts.  It  would  be  too 
much  to  expect  that  counsel  for  either  side  should 
be  confined  to  the  strict  rules  of  procedure  in 
this  respect.  An  examination  of  the  record  will 
show  that  counsel  for  plaintiff  in  error  objected 
to  almost  even.-  question  propounded  by  counsel 
for  defendant  in  error  throughout  the  whole  course 
of  the  trial.  This  is  shown  in  all  parts  of  the  rec- 
ord where  it  is  printed  in  questions  and  answers. 

It  would  appear  that  counsel  for  plaintiff  in 
error  were  more  intent  upon  securing  some  ruling 
from  the  court  upon  which  they  could  base  an 
error  than  they  were  in  eliciting  the  facts  of  the 
controversy  from  the  witnesses.  This  is  especially 
apparent  in  the  first  error  assigned,  being  num- 
ber three,  where  counsel  asked  the  witness.  Mrs. 
Mvers.    concemine    the    assignment.     The    court 
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stated  that  she  did  not  understand  what  the  word 
"assignment"  meant.  Counsel  immediately  took  ex- 
ception without  attempting  to  pursue  the  matter 
any  further.  He  had  an  opportunity  to  call  an 
interpreter  if  he  so  desired  but  it  seemed  that  he 
was  more  anxious  to  stand  upon  his  objection  than 
he  was  to  call  an  interpreter  and  proceed  with 
his  questions. 

The  character  of  the  objections  made  by  coun- 
sel for  plaintiff  in  error  appear  from  examination 
of  pages  118  to  125,  of  the  P.  R.  We  call  the 
court's  particular  attention  to  these  pages  of  the 
record. 

We  believe  that  no  substantial  error  has  been 
committed  by  the  court  in  the  trial  of  this  case 
and  respectfully  pray  that  the  judgment  be  af- 
firmed. 

Respectfully  submitted, 


Attorneys  for  Defendant  in  Error. 


Copy  Received  and  Service  Admitted  this. 
Day  of  November,  A.  D.,  1916. 


Attorneys  For  Plaintiff  in  Error. 
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REPLY  OF  PLAINTIFF   IN   ERROR 


The  keynote  of  plaintiff's  brief  is  that  the  judgment 
should  be  sustained  because  she  did  not  recover  on  the  rent 
account,  which  is  set  up  in  her  second  cause  of  action,  and 
to  which  plaintiff  asserts  the  third,  fourth,  ninth  and  nine- 
teenth errors  related.     As  proof  of  this  plaintiff  refers  to  the 

affidavit  of  jurymen. 

(P.  R.  p.  161) 

Without   this    affidavit  it  must  be  admitted  that  there 

is  nothing  in  the  record  to  indicate  whether  plaintiff  recovered 

on  one  particular  cause  of  action  or  on  both. 

In  Glaspell  vs.  North  Pacific  R.  Co.,  43   Fed.    900   at 

909,  the  Court  said: 

"Upon  the  grounds  of  public  policy,  the  Courts 

have    almost  universally  agreed  upon  a  rule    that    no 

affidavit,  deposition,  or    sworn    statement    of  a  juror 

shall  be  received  to  impeach  the  verdict  or  to  explain 

it,  or  shoiv  on  what  grounds  it  was  rendered.^'' 

See  also  McDonald  vs.  Pless,  206  Fed.  (4th  C.  C.  A.) 

263,  at  265,  which  lays  down  the  same  doctrine. 

It  therefore  follows  that  plaintiff's  entire   theory,  viz: 

that    no    error  was  committed  as  she  did  not  recover  on  the 

rent  account,  falls  flat,  there  being  no  competent  evidence  in 

the  record  to  disclose  the  fact  upon  which  plaintiff  bases  her 

major  premise. 


Before  passing  it  occurs  to  us  to  point  out  that  plain- 
tiff's criticism  of  the  printed  record  is  not  warranted  as  the 
record  itself  shows  that  her  counsel  placed  his  "0.  K."  upon 
and  approved  the  bill  of  exceptions  before  the  order  allowing 
it  was  made  by  the  trial  court. 

(P.  R.  p.  165) 

We  submit  that  such  being  the  fact  it  is  too  late  to 
question  the  record  and  that  such  approval  constitutes  an 
agreement  that  the  bill  of  exceptions  is  correct. 

Ry.  Co.  vs.  Jackson,  64  Fed.  79  (8th  C.  C.  A.) 

The  Third  Error:  Plaintiff  contends  in  her  brief 
that  defendant's  third  assignment  of  error  is  based  upon  false 
premises.  This  contention  is  based  upon  the  fact  that  the 
defendant,  after  the  exclusion  of  the  question: 

"How  much  did  you  pay  your  husband,  Mrs.  Meyers, 
for  this  account  that  he  has  got  against  Mike  George?"  (P.  R. 
p.  36),  asked  the  further  question: 

"Was  the  assignment  in  writing,  Mrs.  Meyers?** 
(P.  R.  p.  36). 

It  is  very  apparent  from  the  record  that  the  trial  court 
of  its  own  volition  excluded  the  latter  question  because  the 
trial  court  thought  that  the  witness  did  not  know  what  the 
word  "assignment"  meant.  However,  the  witness  should  have 
been  permitted  to  state  for  herself  whether  or  not  she  knew 
the  meaning  of  the  word;  and  in  view  of  the  fact  that  she  had 
previously  answered,  without  it  being  explained  to  her,  the 
question  put  by  her  counsel: 

"Did  Mr.  Meyers  assign  this  account  over  to  you  to 
put  in  this  case?"  (Plaintiff's  Brief,  page  11),  in  which  the 
verb   form    of  the    word  "assignment"  was  used,  it  is  fair  to 


assume    that    she    did    know   the    meaning    of  the    word. 

Plaintiff  evidently  places  great  weight  on  the  decision 
laid  down  in  Haviland  vs.  Johnson,  ]  39  Pac.  720.  However, 
in  that  case  Judge  Bean  simply  held  that  an  assignment  of  a 
claim  for  the  purpose  of  collection  is  based  upon  a  valuable 
consideration,  and  therefore  evidence  of  the  former  was  com- 
petent under  an  allegation  of  the  latter.  There  is  nothing 
to  indicate  that  the  court  in  that  case  did  or  would  not  per- 
mit cross-examination  as  to  the  assignment.  Plaintiff  con- 
tends in  her  brief  that  she  testified  that  her  husband  assigned 
the  account  to  her  for  the  purpose  of  collection.  (PlaintifTs 
brief  p.  10.)  We  submit  that  there  is  no  such  testimony  in 
the  case.  The  stipulation  set  up  in  her  brief  does  not  dis- 
close any  such  evidence  nor  can  the  words  "to  put  in  this 
case"  under  any  definition  laid  down  by  any  lexicographer  be 
given  the  meaning  "for  the  purpose  of  collection  in  this 
suit".  However,  even  if  the  plaintiff  had  in  her  testimony 
used  the  identical  words  'Tor  the  purpose  of  cpllection  in  this 
suit",  we  submit  that  this  would  not  cure  the  error  of  which 
the  defendant  complains,  which  is  that  he  was  deprived  of 
his  right  to  cross  examine  the  plaintiff  on  one  of  the  material 
matters  set  up  in  her  complaint  which  it  was  necessary  for 
her  to  plead  and  prove. 

Calloway   vs.  Oro  Mining  Company,  89  Pac.  1070 

Ninth  Error:  We  desire  simply  to  call  attention  to 
the  fact  that  this  witness  had  previously  testified  that  the  en- 
tries in  the  book  were  in  his  hand  writing  (P.  R.  p.  38,  53); 
and  the  plaintiff  herself  had  testified  that  the  book  was  in  his 
handwriting  (P.  R.  p.  31). 

In  conclusion  we  respectfully  submit  that  errors  were 


committed  in  material  matters  in  the  proceedings  in  the  case 
to  the  substantial  prejudice  of  defendant,  and  that  there  is 
nothing  either  in  the  printed  record  or  in  the  brief  of 
plaintiff  which  demonstrates  that  those  errors  did  not  and 
could  not  have  prejudiced  the  rights  of  the  defendant.  This 
being  true,  we  again  urge  that  the  rule  should  be  followed 
which  is  laid  down  by  the  Supreme  Court  of  the  United  States 
in  Vicksburg  &  Meridian  Railroad  vs.  O'Brien  wherein  the 
court  at  119  United  States,  page  103,  said: 

"While  this  court  will  not  disturb  a  judgment 
for  an  error  that  did  not  operate  to  the  substantial  in- 
jury of  the  party  against  whom  it  was  committed,  it 
is  well  settled  that  a  reversal  will  be  directed  unless  it 
appears,  beyond  doubt,  that  the  error  complained  of 
did  not  and  could  not  have  prejudiced  the  rights  of 
the  party." 

We  therefore   earnestly  pray  that  the  judgment  of  the 
trial  court  be  reversed. 

Respectfully  submitted, 

GUNNISON  &  ROBERTSON 
Attorneys  for  plaintiff  in  error 
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IN  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT. 


United  States  of  America, 

Plaintiff  in  Error, 
vs. 

Willard  N.  Jones, 


Defendant  in  Error. 


NAMES  AND  ADDRESSES  OF  THE 
ATTORNEYS  OF  RECORD : 

Mr.  Clarence  L.  Reames,  United  States  Attorney,  and 
Mr.  Barnett  H.  Goldstein,  Assistant  United  States 
Attorney,  Post  Office  Building,  Portland,  Oregon, 
for  the  Plaintiff  in  Error. 

Fulton  &  Bowerman,  Yeon  Building,  Portland,  Oregon, 
and  Schwartz  &  Saunders,  Lewis  Building,  Port- 
land, Oregon,  for  the  Defendant  in  Error. 


CITATION  ON  WRIT  OF  ERROR 

United  States  of  America, 
District  of  Oregon — ss. 

To  Willard  N.  Jones,  defendant;  Fulton  and  Bower- 
man,  and  Schwartz  and  Saunders,  attorneys  for  the 
said  defendant, 

Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear before  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  San  Francisco,  California, 
within  thirty  days  from  the  date  hereof,  pursuant  to  a 
writ  of  error  filed  in  the  Clerk's  office  of  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
wherein  the  United  States  of  America  is  plaintiff  in 
error  and  you  are  defendant  in  error,  to  show  cause,  if 
any  there  be,  why  the  judgment  in  the  said  writ  of  error 
mentioned  should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Given  under  my  hand,  at  Portland,  in  said  District, 
this  24th  day  of  May  in  the  year  of  our  Lord,  one  thou- 
sand, nine  hundred  and  sixteen. 

R.  S.  BEAN,  Judge. 


2  United  States  of  Amenca 

United  States  of  America, 
District  of  Oregon — ss. 

Due  service  of  the  foregoing  Citation  on  Writ  of  Er- 
ror, by  receipt  of  a  copy  thereof  duly  certified  to  by  Bar- 
nett  H.  Goldstein,  Assistant  United  States  Attorney 
for  the  District  of  Oregon,  and  attorney  for  the  plaintiff 
herein,  together  with  a  like  certified  copy  of  a  Petition 
for  Writ  of  Error,  Order  allowing  writ  of  error,  Assign- 
ment and  Writ  of  Error,  is  herebj^  admitted  in  Portland, 
Oregon,  this  24th  day  of  May,  1916. 

C.  W.  FULTON, 

Attorney  for  Defendant  and  Defendant  in  Error. 

Filed  May  25,  1916. 

G.  H.  Marsh,  Clerk. 

IN  THE  UNITED  STATES  CIRCUIT  COURT 

OF  APPEALS  FOR  THE  NINTH  CIRCUIT. 
UNITED  STATES  OF  AMERICA, 

WRIT  OF  ERROR. 

Plaintiff  in  Error, 
vs. 
WILLARD  N.  JONES, 

Defendant  in  Error. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America, 
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To  the  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  Oregon : 

Greeting : 

Because  in  the  records  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in  the 
District  Court  before  the  Honorable  Charles  E. 
Wolverton  one  of  you,  between  United  States  of  Amer- 
ica, Plaintiff  and  Plaintiff  in  Error,  and  Willard  N. 
Jones,  Defendant  and  Defendant  in  Error,  a  manifest 
error  hath  happened  to  the  great  damage  of  the  said 
Plaintiff  in  Error,  as  by  complaint  doth  appear;  and 
we,  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid,  and,  in  this  behalf,  do  command  you, 
if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  with  all  things  concerning  the  same, 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you  have 
the  same  at  San  Francisco,  California,  within  thirty  days 
from  the  date  hereof,  in  the  said  Circuit  Court  of  Ap- 
peals to  be  then  and  there  held ;  that  the  record  and  pro- 
ceedings aforesaid,  being  then  and  there  inspected,  the 
said  Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right  and 
according  to  the  laws  and  customs  of  the  United  States 
of  America  should  be  done. 
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Witness  the  Honorable  Edward  Douglas  White, 
Chief  Justice  of  the  Supreme  Court  of  the  United  States 
this  25th  day  of  May,  1916. 

(Seal) 

G.  H.  MARSH, 

Clerk  of  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

By  F.  L.  Buck,  Deputy. 

Service  of  the  above  Writ  of  Error  made  this  25th 
day  of  May,  1916,  upon  the  District  Court  of  the  United 
States,  for  the  District  of  Oregon,  by  filing  with  me  as 
Clerk  of  said  Court,  a  duty  certified  copy  of  said  Writ 
of  Error. 

G.  H.  MARSH, 

Clerk,  United  States  District  Court,  District  of  Oregon. 

By  F.  L.  Buck,  Deputy. 

Filed  May  25,  1916.  G.  H.  Marsh,  Clerk,  United 
States  District  Court,  District  of  Oregon. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
March  Term,  1912. 

BE  IT  REMEMBERED,  That  on  the  11th  day  of 
June,  1912,  there  was  duly  filed  in  the  District  Court 
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of  the  United  States  for  the  District  of  Oregon,  a 
Complaint,  in  words  and  figures  as  follows,  to-wit: 

COMPLAINT. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

United  States  of  America, 

Complainant, 
vs. 

Willard  N.  Jones, 

Defendant. 

Comes  now  the  United  States  of  America  by  John 
McCourt,  United  States  Attorney  in  and  for  the  Dis- 
trict of  Oregon,  pursuant  to  the  direction  and  authority 
of  the  Attorney  General  of  the  United  States,  and  com- 
plains of  the  defendant  Willard  N.  Jones,  and  alleges 
as  follows: 

I. 

That  the  lands  hereinafter  described,  together  with 
a  large  area  of  other  lands,  were  prior  to  the  16th  day 
of  May,  1895,  a  part  of  and  included  within  the  limits 
and  boundaries  of  the  Siletz  Indian  Reservation  in  the 
State  of  Oregon ;  that  theretofore,  on  or  about  the  31st, 
day  of  October,  1892,  certain  articles  of  cession  and 
agreement  Avere  made  and  concluded  at  the  Siletz 
Agency  in  the  State  of  Oregon,  by  and  between    the 
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United  States  of  America  and  the  Alsea  and  other  In- 
dians in  the  said  Siletz  Reservation,  whereby  said  Alsea 
and  other  Indians,  for  the  consideration  therein  men- 
tioned, ceded  and  conve5^ed  to  the  United  States  of 
America,  all  their  claim,  right,  title  and  interest  in  and 
to  all  the  unallotted  lands  within  the  limits  of  said  reser- 
vation, except  five  sections  of  land  described  in  Article 
IV  of  said  agreement,  none  of  which  lands  so  excepted 
are  or  were  included  within  the  lands  hereinafter  de- 
scribed. The  lands  hereinafter  described  were  among 
the  unallotted  lands  above  mentioned  and  among  the 
lands  opened  to  settlement  and  entiy  as  hereinafter  al- 
leged. 

II. 

That  thereafter  on  the  15th  day  of  August,  1894, 
the  Congress  of  the  United  States  duly  and  regular^ 
passed  an  act  entitled, 

"An  Act  making  appropriations  for  current 
and  contingent  expenses  of  the  Indian  Depart- 
ment in  fulfilling  treaty  stipulations  with  va- 
rious Indians  tribes  for  the  fiscal  year  ending 
June  30,  1895,  and  for  other  expenses." 

28  Stats.  L.  286-326. 

That  in  and  by  said  last  mentioned  Act  of  Congress, 
said  articles  of  cession  and  agreement  between  the  Alsea 
and  other  Indians  in  said  Siletz   Reservation   and   the 
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United  States,  hereinabove  mentioned,  was  accepted, 
ratified  and  confirmed  and  provision  was  made  for  dis- 
position of  said  ceded  lands  by  the  United  States  as 
follows : 

"The  mineral  lands  shall  be  disjjosed  of  under 
the  laws  applicable  thereto,  and  the  balance  of  the 
land  so  ceded  shall  be  disposed  of  until  further 
provided  by  law,  under  the  town-site  law  and 
under  the  provisions  of  the  homestead  law;  pro- 
vided, however,  that  each  settler  under  and  in 
accordance  with  the  provisions  of  said  homestead 
laws  shall,  at  the  time  of  making  his  original  en- 
try, pay  the  sum  of  fifty  cents  per  acre  in  addi- 
tion to  the  fees  now  required  by  law,  and  at  the 
time  of  making  final  proof  shall  pay  the  further 
sum  of  one  dollar  per  acre,  final  proof  to  be 
made  within  five  years  from  the  date  of  entry, 
and  three  years'  actual  residence  on  the  land  shall 
be  established  b}^  such  evidence  as  is  now  required 
in  homestead  proofs  as  a  prerequisite  to  title  or 
patent." 

It  was  further  provided,  in  and  by  said  act  that  im- 
mediatety  after  the  passage  thereof,  the  Secretary  of 
the  Interior  should,  under  such  regulations  as  he  might 
prescribe,  open  said  lands  to  settlement,  after  proclama- 
tion by  the  President  and  sixtj^  days'  notice ;  that  there- 
after on  the  16th  day  of  May,  1895,  the  President  of  the 
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United  States  by  proclamation,  duly  and  regularly 
given  and  made,  opened  said  ceded  lands  to  settlement, 
on  and  after  the  25th  day  of  July,  1895,  under  the  terms 
of  and  subject  to  all  the  conditions,  limitations,  reserva- 
tions and  restrictions  contained  in  said  agreement,  the 
statute  hereinbefore  mentioned  and  referred  to  and  the 
laws  of  the  United  States  applicable  thereto. 

III. 

That  thereafter  on  the  17th  day  of  JMay,  1900,  the 
Congress  of  the  United  States,  duly  and  regularly 
passed  and  adopted  an  act  entitled, 

"An  Act  providing  for  free  homesteads  on  the 
public  lands  by  actual  bona  fide  settlers,  and  re- 
serving the  public  lands  for  that  purpose," 

in  and  by  which  said  act  it  was  provided  that  all  settlers, 
under  the  homestead  laws  of  the  United  States  upon  the 
public  lands  w^hich  have  already  been  opened  to  settle- 
ment, acquired  prior  to  the  passage  of  said  act  by  author- 
ity or  agreement  from  the  various  Indian  tribes,  who 
have  resided  or  who  shall  hereafter  reside  upon  the  tract 
entered  in  good  faith,  for  the  period  required  by  the 
existing  la^v,  shall  be  entitled  to  a  patent  for  the  land  so 
entered,  upon  the  payment  to  the  local  land  officers  of 
the  usual  and  customary  fees  and  no  other  or  further 
charge  of  anj'^  kind  whatsoever  shall  be  required  from 
such  settler  to  entitle  him  to  a  patent  to  the  lands  cov- 
ered by  his  entry. 
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IV. 


That  on  or  about  August,  1900,  the  defendant, 
Willard  N.  Jones,  with  a  view  to  and  the  intention  of 
acquiring  title  in  himself  and  persons  associated  and  in- 
terested with  him,  to  the  lands  hereinafter  described,  to- 
gether with  a  large  quantity  of  other  lands  ceded  and 
opened  to  settlement  under  the  homestead  laws  as  here- 
inbefore set  forth,  caused  a  large  tract  thereof,  including 
the  lands  hereinafter  described,  to  be  cruised  for  the 
purpose  of  ascertaining  the  tpiantity  of  timber  standing 
thereon,  all  of  said  lands  being  then  and  there  heavily 
timbered  and  veiy  valuable  for  the  timber  thereon. 

V. 

That  on  and  between  the  15th  day  of  August,  1900, 
and  the  25th  day  of  February,  1901,  the  said  defendant, 
Willard  N.  Jones,  designing  and  intending  to  deceive 
the  officers  of  the  United  States  having  authority  relat- 
ing to  and  over  the  public  lands  of  the  United  States, 
and  to  defraud  and  cheat  complainant  out  of  the  title, 
use  and  possession  of  a  large  portion  of  its  unappropri- 
ated public  lands  open  to  settlement  and  entry  under  the 
homestead  laws  as  aforesaid,  by  means  of  soliciting  and 
procuring  persons  qualified  to  make  homestead  entries 
of  said  lands,  to  make  false  and  fraudulent  and  collusive 
homestead  entries  upon  portions  of  said  ceded  land  then 
unappropriated,  did  on  and  between  the  above  men- 
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tioned  dates,  solicit  and  procure  the  hereinafter  named 
persons,  together  with  a  large  number  of  other  persons 
to  make  in  the  manner  and  form  prescribed  by  law, 
homestead  applications  and  affidavits  at  the  United 
States  Land  Office  therein  at  Oregon  City,  Oregon,  but 
now  at  Portland,  Oregon,  for  the  lands  hereinafter  spe- 
cifically described,  together  with  others  of  said  lands. 

VI. 

That  the  persons,  among  others  wrongfully  and  un- 
lawfully solicited  and  procured  by  the  defendant,  Will- 
ard  N.  Jones,  to  make  homestead  applications,  affida- 
vits and  entries  as  aforesaid,  together  with  the  date  of 
the  affidavit  and  application  of  each  to  enter  the  same, 
the  number  of  the  said  application  and  the  description  of 
the  lands  entered  and  applied  for,  are  as  follows: 

BENJAMIN  S.  HUNTER, 

Date  of  Affidavit  and  Application,  October  9,  1900, 

Homestead  Application  No.  13135, 

South  Half  of  Northwest  Quarter,  Southwest  Quar- 
ter of  Northeast  Quarter,  and  Northwest  Quarter  of 
Southwest  Quarter  of  Section  13,  Township  9  South, 
Range  10,  West  Willamette  Meridian. 

OLIVER  I.  CONNOR, 

Date  of  Affidavit  and  Application,  October  6,  1900, 
Homestead  Application  No.  13116,  for 
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Southeast  Quarter  of  Northeast  Quarter  and  North- 
east Quarter  of  Southeast  Quarter,  Section  4,  and 
Southwest  Quarter  of  Northwest  Quarter  and  Lot  4, 
Section  3,  Township  9  South,  Range  10  West  Willam- 
ette Meridian.' 

WILLIAM  TEGHTMEIER, 

Date  of  Affidavit  and  Application,  February  25, 
1901, 

Homestead  Application  No.  1.339G,  for 

South  Half  of  Northeast  Quarter  and  North  Half 
of  Southeast  Quarter  of  Section  10,  Township  9  South, 
Range  10,  West  Willamette  JVIeridian; 

RICHARD  D.  DEPUE, 

Date  of  Affidavit  and  Application,  October  5,  1900, 
Homestead  Application  No.  13113,  for 

North  Half  of  Southwest  Quarter,  Southeast  Quar- 
ter of  Southwest  Quarter  and  Southwest  Quarter  of 
Southeast  Quarter  of  Section  3,  Township  9  South, 
Range  10,  West  Willamette  Meridian; 

JOSEPH  GILLIS, 

Date  of  Affidavit  and  Application,  October  1,  1900, 
Homestead  Application  No.  13088,  for 

Lots  1,  2,  3  and  4,  Section  4,  Township  9  South, 
Range  10  West  Willamette  Meridian; 
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THOMAS  JOHNSON, 

Date  of  Affidavit  and  Application,  October  1,  1900, 
Homestead  Application  No.  13089,  for 

West  Half  of  Southwest  Quarter,  Southeast  Quar- 
ter of  Southwest  Quarter  of  Section  14,  and  Northeast 
Quarter  of  Northwest  Quarter  of  Section  23,  Township 
9  South,  Range  10,  West  W^illamette  Meridian; 

JOHN  L.  WELLS, 

Date  of  Affidavit  and  Application,  October  1,  1900, 

Homestead  Application  No.  13090,  for 

South  Half  of  Southeast  Quarter,  and  Lots  1  and  2 
of  Section  10,  and  Northeast  Quarter  of  Northeast 
Quarter  of  Section  15,  Township  9  South,  Range  10, 
West  Willamette  Meridian ; 

EDWARD  C.  BRIGHAM, 

Date  of  Affidavit  and  Application,  October  9,  1900, 
Homestead  Application  No.  13137,  for 

Southeast  Quarter  of  Southeast  Quarter  of  Section 
14,  and  South  Half  of  Southwest  Quarter  and  North- 
east Quarter  of  Southwest  Quarter  of  Section  13,  Town- 
ship 9  South,  Range  10  West  Willamette  Meridian; 

ANTHONY  GANNON, 

Date  of  Affidavit  and  Application,  October  1,  1900, 
Homestead  Application  No.  13087,  for 
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East  Half  of  West  Half  of  Section  11,  Township  9 
South,  Range  10,  West  Willamette  Meridian; 

VII. 

That  all  of  said  lands  hereinbefore  described  and  en- 
tered and  applied  for  as  aforesaid  at  the  United  States 
Land  Office  at  Oregon  City,  Oregon,  were  at  the  time 
of  said  applications  and  entries,  vacant,  unappropriated, 
non-mineral,  public  lands  of  the  United  States,  subject 
to  homestead  entry  as  hereinbefore  set  forth,  and  at  the 
time  the  said  defendant,  Willard  N.  Jones,  solicited  and 
procured  the  said  above  named  persons  and  each  of  them 
to  apply  for  and  enter  said  lands,  and  before  the  filing 
of  said  applications  and  entries  respectively,  under  the 
homestead  law,  he  prevailed  upon  and  induced  each  of 
said  entrymen  to  subscribe  or  assent  to  a  written  docu- 
ment or  instrument  substantially  in  words  and  figures  as 
follows : 

"That  whereas,  the  party  of  the  first  part  is 
entitled  to  the  benefits  of  the  Act  of  Congress  of 
June  8th,  1872,  (Sec.  2304  R.  S.)  giving  home- 
steads to  honorably  discharged  soldiers  and  sail- 
ors, and  desires  to  avail  himself  of  the  privileges 
therein  granted  by  taking  a  homestead,  and  the 
party  of  the  second  part  is  in  possession  of  infor- 
mation relative  to  the  existence  of  public  lands 
within  the  State  of  Oregon  subject  to  such  entry; 
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Now,  therefore,  the  party  of  the  second  part, 
in  consideration  of  the  covenants  and  agreements 
on  the  part  of  the  party  of  the  first  part  herein- 
after stipulated  to  be  kept  and  performed,  hereby 
agrees  to  give  to  the  party  of  the  first  part,  in- 
formation which  will  enable  him  to  locate  and 
file  a  homestead  upon  160  acres  of  the  public 
lands  of  the  United  States,  situated  within  the 
State  of  Oregon,  and  the  party  of  the  first  part 
hereb}^  agrees  to  pay  to  the  party  of  the  second 
part  as  compensation  for  such  services  and  infor- 
mation, and  for  his  services  to  be  performed  in 
the  preparation  of  the  papers  and  affidavits 
necessary  in  making  such  filing  the  sum  of 
$185.00,  to  be  paid  in  the  manner  and  at  the  time 
hereinafter  designated. 

The  party  of  the  first  part  further  agrees  to 
comply  with  the  laws  of  the  United  States  in  re- 
gard to  residence  upon  said  lands  taken  as  a 
homestead,  and  agrees  to  employ  and  does  hereby 
employ  the  party  of  the  second  part  to  build  a 
house  upon  the  land  to  be  taken  as  a  homestead, 
and  agrees  to  pay  to  the  said  party  of  the  second 
part  therefor,  the  sum  of  $100.00  to  be  paid  in 
the  manner  and  at  the  time  hereinafter  desig- 
nated, and  also  to  clear  and  cultivate  the  land  to 
be  taken  up  under  this  agreement,  or  so  much 
thereof  as  is  required  and  for  the  time  required 
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by  the  laws  of  the  United  States  in  order  to  per- 
fect title  thereto,  and  to  pay  the  said  party  of 
the  second  part  therefor  the  sum  of  $175.00,  to 
be  paid  at  the  time  and  in  the  manner  hereinafter 
designated.  The  said  party  of  the  second  part 
hereby  accepts  such  employment,  and  agrees  to 
do  and  j)erform  or  to  cause  to  do  and  per- 
formed all  work  and  labor  necessary  to  be  done 
and  performed  upon  said  premises  in  order  to 
comply  with  the  laws  of  the  United  States. 

The  party  of  the  second  part  hereby  agrees 
to  advance  to  the  party  of  the  first  part,  if  re- 
quired, the  amount  of  fees  required  at  the  land 
office  in  order  to  make  and  perfect  such  filing, 
and  all  necessaiy  expenses  of  the  part}^  of  the 
first  part  in  connection  therewith,  not  to  exceed 
the  sum  of  $60.00,  and  the  party  of  the  first  part 
agrees  to  repay  to  the  party  of  the  second  part 
all  sums  so  advanced  at  the  time  and  in  the  man- 
ner hereinafter  designated. 

The  i^arty  of  the  second  part  further  agrees 
that  after  final  proof  shall  have  been  made  upon 
said  claims,  he  will,  at  the  option  of  the  party  of 
the  first  part,  procure  for  the  party  of  the  first 
part  a  loan  not  to  exceed  the  sum  of  $720.00,  to 
be  secured  by  a  first  mortgage  upon  said  claim, 
and  immediately  upon  procurement  of  such  loan 
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all  sums  of  money  herein  stipulated  to  be  paid  to 
the  party  of  the  second  part  by  the  party  of  the 
first  part,  together  with  all  sums  of  money  ad- 
vanced by  the  part}^  of  the  second  part  to  the 
party  of  the  first  part  under  this  agreement  shall 
become  due  and  payable,  and  shall  be  paid  out  of 
the  loan  so  secured;  and  it  is  further  understood 
by  and  between  the  parties  hereto  that  the  pay- 
ment by  the  party  of  the  first  ]^art  to  the  party 
of  the  second  part  of  all  sums  of  money  herein- 
before designated  shall  be  conditional  upon  the 
procurement  by  the  party  of  the  second  part  of 
the  loan  hereinbefore  mentioned,  if  the  same  sJiall 
he  required. 

In  case  the  party  of  the  first  part  shall  not 
wish  to  avail  himself  of  the  loan  hereinbefore 
mentioned,  then,  and  in  that  event,  all  moneys 
advanced  to  the  party  of  the  first  part  by  the 
party  of  the  second  part  under  this  agreement, 
together  with  all  sums  of  money  hereby  agreed  to 
be  paid  to  the  party  of  the  second  part  h\  the 
party  of  the  first  part  shall  become  due  and  pay- 
able as  soon  as  final  proof  shall  have  been  made 
upon  said  claim.  And  the  party  of  the  first  part 
hereb)'^  agrees  to  make  said  final  proof  as  soon  as 
the  laws  of  the  United  States  have  been  complied 
with,  (in  regard  to  residence  and  cultivation.)" 
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"Witness  our  hands  the  year  and  day  first 
above  written." 

VIII. 

That  in  and  by  said  instrument  and  document  above 
mentioned,  to  which  he  induced  and  persuaded  each  of 
said  entrymen  to  subscribe  or  assent,  the  said  defendant, 
Willard  N.  Jones,  intended  to  conceal  his  design  and 
intention  to  acquire  title  to  the  lands  which  were  en- 
tered and  applied  for  by  the  said  entrymen  as  afore- 
said, and  to  conceal  the  fact  that  it  was  the  intention  and 
purpose  as  hereinafter  set  forth,  of  the  said  defendant, 
Willard  N.  Jones,  and  said  entrymen,  to  retain  the  then 
places  of  residence  of  each  of  said  entrymen,  and  that  it 
was  not  intended  by  the  said  Willard  N.  Jones  or  any 
of  said  entrymen,  to  reside  upon  or  make  their  home 
upon  the  lands  entered  and  applied  for  by  them,  as  re- 
quired by  law,  before  the  issuance  of  patent  thereto; 
that  all  of  said  entrymen  at  the  time  of  their  said  appli- 
cations and  entries,  resided  in  Portland,  Multnomah 
County,    Oregon,    except    the  entr3^man  Benjamin  S. 
Hunter,  who  then  resided  in  Dundee,  Yamhill  County, 
Oregon,  and  neither  the  said  Willard  N.  Jones  or  any 
of  said  entrymen  at  the  time  of  making  said  applications 
and  entries,  or  at  any  other  time,  intended  to  establish  a 
residence  upon  the  lands  entered  by  said  entn^men  re- 
spectively, or  to  reside  thereon;  and  the  said  Willard  N. 
Jones  at  the  time  of  said  applications  and  entries  and 
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each  of  them,  well  knew  and  each  of  said  entrymen  well 
knew,  that  none  of  said  entrymen  intended  to  establish 
a  residence  upon  the  lands  entered  or  to  be  entered  by 
them  respectively,  or  to  reside  thereon  during  the  life 
of  their  respective  homestead  entries. 

IX. 

That  it  was  further  wrongfully  and  fraudulently  in- 
tended and  designed  by  the  said  Willard  N.  Jones,  at 
and  prior  to  said  application  and  entries  aforesaid,  and 
thereafter  during  the  life  of  the  said  homestead  entries 
respectively,  that  each  of  said  entrymen  should  falsely 
make  proof  before  the  officers  of  the  United  States  hav- 
ing authorit}^  relating  to  and  over  the  public  lands,  and 
in  the  form  prescribed  by  law  to  the  effect,  among  other 
things,  that  each  of  said  entrymen  had  established  a  resi- 
dence upon  the  lands  entered  by  him  respectively,  and 
had  resided  continuously  thereon  for  the  length  of  time 
prescribed  by  law,  and  that  each  of  said  entrymen  had 
reduced  to  cultivation  and  cultivated  a  substantial  por- 
tion of  said  lands,  and  that  the}^  had  made  substantial 
improvements  thereon,  when,  in  truth  and  in  fact,  as  the 
said  Willard  N.  Jones  well  knew,  none  of  said  entrymen 
would  at  the  time  of  making  said  proof,  have  estab- 
lished a  residence  upon  the  lands  entered  by  him,  nor  re- 
sided thereon,  and  would  not  have  cultivated  any  part 
thereof  nor  have  made  any  improvements  thereon. 


I 


i^*.  Willard  N.  Janes  19 

X. 

That  thereafter,  in  order  to  carry  out  the  said  fraud- 
ulent intention  and  design  to  acquire  title  to  said  lands 
and  to  procure  said  entrymen  to  make  false,  fraudulent 
and  collusive  applications,  affidavits,  entries  and  proofs 
as  aforesaid,  and  pursuant  to  the  fraudulent  and  collu- 
sive understanding  and  agreement  entered  into  between 
the  said  Willard  N.  Jones  and  each  of  said  entrymen 
and  applicants,  the  said  Willard  N.  Jones  caused  notice 
to  be  given  as  required  by  law,  of  the  intention  of  the 
respective  entrymen  to  make  homestead  proofs  on  the 
lands  embraced  in  their  respective  entries;  that  there- 
after, each  of  said  entrymen  offered  and  made  home- 
stead proof  in  the  form  prescribed  by  law  and  submitted 
the  same  to  the  officers  of  the  United  States  land  office 
at  Oregon  City,  Oregon,  upon  the  following  dates : 

Date  and  ]Vo.  of 

Entrymen  Date  of  Proof.     Final  Certificate 

do  and  perform  or  to  cause  to  done  and  per- 

Benjamin  S.  Hunter 12-23-01  12-23-01  6477 

William  Teghtmeier 5-26-02  5-26-02  6525 

Richard  D.   Depue 11-25-01  11-25-01  6457 

Joseph  Gillis 11-  4-01  11-  4-01  6443 

Thomas  Johnson    11-  4-01  11-  9-01  6446 

John  L.  Wells 5-26-02  5-26-02  7427 

Edward  C.  Brigham 12-23-01  12-23-01  6476 

Anthony  Gannon 11-25-01  11-25-01  6458 
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That  each  of  said  entrymen,  in  conformity  with  said 
notices  of  intention  to  make  proof  above  mentioned,  and 
pursuant  to  their  respective  intentions  to  make  false, 
fraudulent  and  collusive  homestead  applications,  affi- 
davits and  entries  and  proofs  thereon  as  aforesaid,  of- 
fered and  made  homestead  proof  and  submitted  the 
same  to  the  officers  of  the  United  States  Land  Office 
at  Oregon  Cit)^  Oregon,  at  the  dates  above  set  forth; 
that  in  and  by  said  homestead  proof,  each  of  said  entr}'^- 
men  by  himself  and  two  witnesses  falsely  and  fraudu- 
lently represented  that  he  had  as  required  by  law,  estab- 
lished a  residence  upon  and  resided  upon  the  land  em- 
braced in  his  said  entry  continuously  after  the  alleged 
establishment  of  residence  thereon  until  the  time  of  said 
proofs,  and  had  made  substantial  improvements  there- 
on as  set  forth  in  said  proof ;  that  he  had  been  onlj^  tem- 
porarily absent  from  said  lands  for  a  short  time  for  the 
purpose  of  earning  money  to  improve  the  same,  and 
those  entrymen  having  families,  each  further  falsely 
gave  proof  by  himself  and  witnesses  that  his  family  re- 
sided on  the  claim  in  the  absence  of  the  entryman;  that 
he  had  cultivated  that  portion  of  said  lands  specifically 
set  out  in  his  said  proof  and  that  he  had  not  conveyed 
any  part  of  said  lands  and  had  not  made  any  contract 
directly  or  indirectly,  whereby  the  title  which  he  might 
acquire  from  the  Government  of  the  United  States 
should  inure  in  whole  or  in  part  to  the  benefit  of  any 
person  except  himself;  and  that  he  was  acting  in  good 
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faith  in  perfecting  the  entry,  when  in  truth  and  in  fact, 
as  each  of  said  entrymen  and  his  witnesses  then  and  there 
well  knew  at  the  time  of  making  said  proofs,  had  not 
established  a  residence  upon  said  lands  and  had  never 
resided  thereon  and  had  no  improvements  thereon,  and 
none  of  the  said  entrymen  as  they  and  their  witnesses 
well  knew,  had  cultivated  that  part  of  his  said  entry  set 
forth  in  his  homestead  proof,  or  any  part  thereof,  for 
the  time  set  forth  in  said  proof  or  at  any  time,  but  if  any 
part  of  any  of  said  homestead  entries  was  cultivated,  the 
same  was  done  by  the  defendant,  Willard  N.  Jones,  and 
all  improvements  made  thereon  was  made  by  the  de- 
fendant, Willard  N.  Jones,  and  not  by  any  of  said  en- 
trymen; and  plaintiff  alleges  that  none  of  said  entry- 
men  had  acted  in  good  faith  or  was  acting  in  good  faith 
in  perfecting  said  entry,  but  was  making  the  same  upon 
speculation  and  not  for  the  purpose  of  making  or  secur- 
ing for  himself  or  his  family,  a  home;  that  in  truth  and 
in  fact,  all  of  said  entrymen  after  the  making  of  their 
respective  entries  as  aforesaid,  continued  at  all  times 
during  the  life  of  their  respective  entries,  to  reside  at 
Portland,  Oregon,  except  Benjamin  S.  Hunter,  who  re- 
sided at  all  said  times  at  Dundee,  Oregon,  as  aforesaid ; 
that  no  improvements  were  made  upon  any  of  said  lands 
during  the  life  of  said  homestead  entries,  with  the  excep- 
tion that  the  said  defendant,  Willard  N.  Jones,  for  the 
purpose  of  falsely  and  fraudulently  making  it  appear 
that  each  of  said  entrymen  resided  upon  his  respective 
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entry,  had  a  house  thereon  built,  a  small,  flimsy,  unin- 
habitable shack  upon  the  lands  within  each  of  said  en- 
tries, shortly  before  said  proofs  were  made; 

And  the  said  Willard  N.  Jones,  also  in  furtherance 
of  said  fraudulent  and  collusive  purpose,  caused  a  small 
tract  upon  each  of  said  entries,  in  extent  less  than  an 
acre,  to  be  scratched  over  in  order  to  give  a  semblance 
of  a  foundation  for  the  statements  of  the  entrymen  and 
their  witnesses  that  a  portion  of  their  respective  entries 
had  been  cultivated. 

XI. 

That  the  defendant,  Willard  N.  Jones,  paid  to  the 
officers  of  the  United  States,  all  sums  of  money  as  fees 
and  otherwise,  exacted  of  the  several  entrymen  above 
named,  and  furnished  proof  witnesses  and  their  ex- 
penses, in  connection  with  their  said  entries,  and  the 
same  was  paid  and  said  proofs  made,  for  the  purpose  of 
defrauding  the  United  States  out  of  the  lands  embraced 
in  said  respective  entries,  and  the  said  Willard  N.  Jones 
knowingly  induced  and  procured  each  of  said  entrymen 
to  make  said  false  and  fraudulent  proofs  aforesaid  and 
paid  all  the  expenses  of  each  in  relation  thereto  and  con- 
nected with  said  entries; 

That  the  land  officers  of  the  United  States  at  Ore- 
gon City,  Oregon,  being  ignorant  of  the  false  and 
fraudulent  representations  made  by  the  said  entiymen 
in  their  respective  homestead    proofs    and    having    no 
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means  of  ascertaining  the  truth  thereof,  upon  the  re- 
ceipt of  said  sums  of  money  as  fees  and  upon  the  pur- 
chase price  for  said  lands,  the  same  being  furnished  and 
paid  by  the  defendant,  Willard  N.  Jones,  and  upon  the 
submission  of  the  said  proofs,  issued  certificates  to  each 
of  said  entrymen  to  the  effect  that  upon  presentation 
thereof  to  the  Commissioner  of  the  General  Land  Of- 
fice, the  entrymen  named  therein  would  be  entitled  to 
receive  a  patent  for  the  land  described  in  his  homestead 
entry;  that  the  dates  and  numbers  of  the  final  certifi- 
cates so  issued  are  as  set  forth  in  paragraph  X.  hereof: 

That  shortly  after  submission  of  final  proof  upon 
said  homestead  entries  as  hereinbefore  set  forth,  and  the 
issuance  of  said  final  certificates,  each  of  said  entrymen 
executed  a  mortgage  to  the  defendant,  Willard  N. 
Jones  and  received  a  sum  of  money  from  him  in  con- 
formity with  the  instrument  to  which  each  of  said  entry- 
men  subscribed  or  assented,  as  set  forth  in  paragraph 
VII  hereof. 

XII. 

That  thereafter,  the  officers  of  the  United  States 
Land  Office  at  Oregon  City,  Oregon,  transmitted  to 
the  General  Land  Office  of  the  United  States,  the 
papers  and  testimony  relating  to  each  of  said  home- 
stead applications,  entries  and  proofs;  and  thereafter, 
notwithstanding  the  facts  hereinbefore  mentioned  and 
set  forth,  the  President  of  the  United  States  and  the 
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officers  of  the  Department  of  the  Interior  and  the  Gen- 
eral Land  Office  of  the  United  States,  being  ignorant  of 
the  false  and  fraudulent  character  thereof  as  above  set 
forth,  and  having  no  means  of  ascertaining  the  same,  did 
issue  to  each  of  said  applicants  and  entrymen,  a  patent 
purporting  to  convey  to  the  respective  applicants  and 
entrymen,  the  land  described  in  their  respective  applica- 
tions and  entries  and  upon  the  dates  following : 

Entrj^man.  Date. 

Benjamin  S.  Hunter September  26,  1902 

Oliver  I.  Connor December  30,  1902 

WilHam  Teghtmeier May  19,  1903 

Richard  D.  Depue December  30,  1902 

Joseph  Gilhs December  30,  1902 

Thomas  Johnson September  26,  1902 

John  L.  Wells October  12,  1903 

Edward  C.  Brigham June  8,  1903 

Anthony  Gannon June  8,  1903 

XV. 

That  all  of  the  false  and  fraudulent  representations 
made  by  the  several  entrymen  and  their  witnesses  as 
hereinbefore  set  forth,  were  made  with  the  knowledge 
and  at  the  solicitation  of  the  said  defendant,  Willard  N. 
Jones,  and  with  the  intent  to  deceive  and  defraud  the 
United  States  out  of  the  use  of,  title  to  and  possession 
of  the  lands  hereinbefore  described,  and  the  complainant 
relied  upon  the  false  and  fraudulent  representations  so 
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made  as  aforesaid,  and  was  deceived  and  defrauded 
thereby,  and  by  reason  of  such  false  and  fraudulent 
representations  and  unlawful,  collusive  and  corrupt 
agreement  and  understanding  between  said  entrymen 
and  the  said  defendant,  ])laintiff  was  wrongfully  and 
unlawfully  induced  to  issue  said  patents  and  part  with 
the  title  to  said  lands  to  its  damage  in  the  sum  of  One 
Hundred  Thirty-three  Thousand    ($133,000)    Dollars. 

XVI. 

That  at  the  time  of  the  applications  and  entries  of 
said  lands  and  at  the  time  of  the  issuance  of  patents 
therefor  as  aforesaid,  the  lands  hereinbefore  described 
were  of  the  reasonable  aggregate  value  of  Thirty-one 
Thousand,  Four  Hundred  ($31,400.00)  Dollars,  and 
said  lands  are  now  of  the  reasonable  aggregate  value  of 
the  sum  of  One  Hundred  Thirty-three  Thousand 
($133,000.00)  Dollars,  and  by  reason  of  the  fraudulent 
practices  and  representations,  solicited,  induced  and 
committed  by  the  said  defendant,  Willard  N.  Jones,  as 
aforesaid,  and  relying  upon  which,  plaintiff  was  wrong- 
fully induced  to  issue  patents  for  said  lands  as  hereinbe- 
fore alleged,  plaintiff  was  and  is  damaged  in  a  sum  of 
money  equal  to  the  full  value  of  said  lands,  to-wit,  the 
sum  of  One  Hundred  Thirty-three  Thousand  ($133,- 
000.00)  Dollars,  and  is  entitled  to  recover  the  same 
from  the  defendant,  Willard  N.  Jones. 

WHEREFORE,     plaintiff    demands     judgment 
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against  the  defendant  for  the  sum  of  $133,000.00,  to- 
gether with  its  costs  and  disbursements  incurred  herein. 

JOHN  McCOURT, 

United  States  Attorney. 

United  States  of  America, 

District  of  Oregon— ss. 

I,  John  McCourt,  being  first  duly  sworn,  on  oath 
depose  and  say  that  I  am  United  States  Attorne}?^  for 
the  District  of  Oregon,  and  that  the  facts  set  forth  in 
the  foregoing  complaint  are  true  as  I  verily  believe.  I 
base  this  affidavit  of  verification  upon  reports  and  affi- 
davits submitted  and  presented  to  me  by  the  agents  and 
officers  of  the  General  Land  Office  of  the  United 
States,  the  agents  and  officers  of  the  Interior  Depart- 
ment of  the  United  States,  and  the  agents  and  officers 
of  the  Department  of  Justice  of  the  United  States,  to- 
gether with  the  official  report  of  the  evidence  taken  and 
given  in  that  certain  criminal  action  against  the  defend- 
ant named  in  the  foregoing  complaint  involving  the 
matters  and  transactions  set  forth  therein. 

JOHN  McCOURT. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  June,  1912. 
(Seal) 

FRANK  L.  BUCK, 
Notary  Public  for  Oregon. 
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Filed  June  11,  1912.    A.  M.  Cannon,  Clerk. 

And  Afterwards,  to-vvit,  on  the  13th  day  of  March, 
1916,  there  was  duly  filed  in  said  Court  and  cause 
an  Amended  Answer,  in  words  and  figures  as  fol- 
lows, to-wit: 

AMENDED  ANSWER. 

Comes  now  the  defendant  in  the  above  entitled  cause, 
and  by  this  his  amended  answer  filed  by  leave  of  Court 
first  had,  answering  the  complaint  of  the  complainant 
therein,  admits,  denies  and  alleges  as  follows: 

I. 

Answering  paragraph  I  of  said  complaint,  this  de- 
fendant admits  the  same  to  be  true. 

11. 

Answering  paragraph  II  of  said  complaint,  this  de- 
fendant admits  the  allegations  thereof  to  be  true. 

III. 

Answering  paragraph  III  of  said  complaint,  this  de- 
fendant admits  the  allegations  thereof  to  be  true. 

IV. 

Answering  paragraph  IV  of  said  complaint,  this  de- 
fendant denies  that  on  or  about  August,  1900,  or  at  any 
time  or  at  all,  this  defendant,  with  a  view  to  or  with  the 
intention  of  acquiring  title  in  himself  or  acquiring  title 


28  TJmted  States  of  America 

in  himself  and  persons  or  any  person  associated  or  inter- 
ested with  him  to  the  lands  in  said  complaint  described, 
or  any  thereof,  or  to  such  lands  or  any  thereof  together 
with  a  large  quantity  of  or  any  other  lands  ceded  and 
open  to  settlement  under  the  homestead  laws  of  the 
United  States,  or  otherwise  or  at  all,  caused  a  large 
tract  or  any  thereof,  including  the  lands  in  the  complaint 
described,  or  any  thereof,  to  be  cruised  for  the  purpose 
of  ascertaining  the  quantity  of  timber  standing  thereon, 
or  otherwise,  or  at  all,  and  denies  that  all  of  said  lands 
were  heavily  timbered  or  very  valuable  for  the  timber 
thereon,  but  admits  that  some  of  said  lands  were  heavily 
timbered. 

V. 

Answering  paragraph  V  of  said  complaint,  this  de- 
fendant denies  that  on  or  between  the  15th  day  of  Aug- 
ust, 1900,  and  the  25th  day  of  February,  1901,  or  at 
any  time  or  at  all,  this  defendant,  designing  and  intend- 
ing, or  designing  or  intending  to  deceive  the  officers  of 
the  United  States  having  authority  relating  to  or  over 
the  public  lands  of  the  United  States  or  any  of  them, 
or  any  such  officers,  or  any  person  or  persons,  or  to 
defraud  or  cheat  complainant  out  of  the  title,  use,  or 
possession  of  a  large  or  any  portion  of  its  unappropri- 
ated public  lands  open  to  settlement  and  entry  under 
the  homestead  laws  of  the  United  States,  or  any  land 
whatsoever,  or  otherwise  or  at  all,  by  means  of  soliciting 
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or  procuring  persons  qualified  or  otherwise  to  make 
homestead  entries  on  said  lands  or  any  thereof  to  make 
false  or  fraudulent  or  collusive  homestead  entries  upon 
portions  or  any  of  said  ceded  lands  then  or  at  any  time 
unappropriated  or  otherwise  or  at  all,  did,  on  or  be- 
tween the  dates  last  aforesaid,  or  at  any  time  or  at  all, 
solicit  or  procure  the  persons  named  in  the  said  com- 
plaint or  in  paragraph  6  thereof,  or  any  of  them,  or 
any  other  person  or  persons,  to  go  with  a  large  or  any 
number  of  other  persons  or  any  other  persons,  or  at  all, 
to  make  homestead  applications  or  affidavits  at  the 
United  States  Land  Office  at  Oregon  City,  Oregon,  or 
elsewhere,  or  at  all,  for  the  lands  in  the  complaint  de- 
scribed or  any  thereof,  or  for  such  lands  or  any  thereof 
together  with  any  other  land  or  lands. 

VI. 

Answering  paragraph  VI  of  said  complaint,  this  de- 
fendant denies  that  the  persons  named  in  said  paragraph 
were  or  that  Siuy  of  them  was,  or  that  the  persons  in 
said  paragraph  mentioned,  among  others  or  with  others, 
or  with  any  person  or  at  all,  wrongfully  or  unlawfully 
solicited  or  procured  by  this  defendant  to  make  home- 
stead applications,  affidavits,  or  entries  as  in  the  com- 
plaint alleged,  or  otherwise,  or  at  all,  or  to  make  such 
or  any  homestead  applications  or  application,  affidavits 
or  affidavit,  entries  or  entry.  This  defendant  believes 
that  the  persons  named  in  said  paragraph  VI  on  or  about 


30  United  States  of  America 

the  dates  therein  mentioned  respectively  entered  as 
homesteads  mider  said  Act  of  August  15th,  1894,  the 
tracts  of  land  which  it  is  averred  in  said  paragraph  VI 
they  entered  under  the  homestead  laws,  but  this  defend- 
ant denies  that  he  wrongfully  or  unlawfully  solicited  or 
advised  or  procured  said  parties  or  any  of  them  to  make 
such  entries. 

VII. 

Answering  paragraph  VII  of  said  complaint,  this 
defendant  admits  that  all  of  the  lands  in  the  complaint 
described  were  at  the  time  of  the  applications  and  en- 
tries in  the  complaint  mentioned  vacant,  unappropriat- 
ed, non-mineral,  public  lands,  subject  to  entry  as  home- 
steads under  the  said  Act  of  August  15th,  1894,  but 
this  defendant  denies  that  he  solicited  or  procured  said 
persons  mentioned  in  paragraph  VI  of  said  complaint, 
or  any  of  them  or  any  person  or  persons,  to  apply  for 
or  enter  said  lands  or  any  thereof,  and  denies  that  before 
the  filing  of  such  applications  and  entries  or  any  of 
them,  or  at  an)'^  time  or  at  all,  this  defendant  pre- 
vailed upon  or  induced  each  or  any  of  said  entrymen  to 
subscribe  or  assent  to  a  written  document,  or  to  the 
written  document  or  instrument  set  forth  in  paragraph 
VII  of  said  complaint.  This  defendant,  however,  ad- 
mits that  a  contract,  in  substance  the  same  as  that  set 
forth  in  said  paragraph  VII,  was  entered  into  between 
this  defendant  and  said  parties  respectively  in  para- 
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graph  VI  of  said  complaint  mentioned,  under  the  cir- 
cumstances and  conditions,  however,  hereinafter  in  this 
answer  averred,  and  not  otherwise. 

VIII. 

Answering  paragraph  VIII  of  said  complaint,  this 
defendant  denies  that  in  and  hjs  or  in  or  by  said  instru- 
ment set  forth  in  paragraph  VII  aforesaid  the  defend- 
ant intended  to  conceal  his  design  or  intention  to,  and 
denies  that  he  ever  had  any  design  or  intention  to  ac- 
quire title  to  the  lands  which  were  entered  and  applied 
for  by  the  said  entrymen  or  any  thereof,  or  intended  to 
conceal  the  alleged  fact,  and  denies  that  it  was  a  fact 
that  it  was  the  intention  or  purpose  of  this  defendant 
and  the  said  entrymen  or  of  this  defendant  or  any  of 
them  that  said  entrj^men  or  any  of  them  should  retain 
the  then  places  of  residence  of  said  entrymen,  or  that 
any  of  them  should  retain  his  then  place  of  residence, 
and  denies  that  it  was  not  intended  by  the  defendant  or 
the  said  entrymen  or  any  of  them  that  said  entrj-men  or 
any  of  them  should  reside  upon  or  make  their  or  his 
home  upon  the  lands  entered  and  applied  for  as  re- 
quired by  law  before  the  issuance  of  patent  thereto,  and 
denies  that  neither  this  defendant  nor  any  of  said  entry- 
men  at  the  time  of  making  said  applications  and  entries, 
or  at  any  time,  intended  that  said  entrymen  or  any  of 
them  should  not  establish  a  residence  upon  the  lands 
entered  or  to  be  entered  by  them  respectively  or  to  re- 
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side  thereon  during  the  life  of  their  respective  home- 
stead entries.  This  defendant  admits  that  he  did  not 
intend  to  reside  upon  any  of  said  tracts,  but  denies  that 
he  had  any  knowledge  or  information  sufficient  to  form 
a  belief  that  any  of  the  said  entrymen  did  not  intend 
to  reside  upon  the  tract  of  land  entered  by  him  as  re- 
quired by  law. 

IX. 

Answering  paragraph  IX  of  said  complaint,  this 
defendant  denies  that  it  was  further  or  at  all  wrong- 
fully or  fraudulently  intended  or  otherwise  or  at  all  in- 
tended or  designed  bj^  defendant,  at  or  prior  to  said 
applications  and  entries  or  any  thereof  or  during  the  life 
of  said  homestead  entries  respectively  or  any  thereof,  or 
at,  during  or  for  any  time  whatever,  or  at  all,  that  each 
or  any  of  said  entrymen  should  falsely  make  proof  be- 
fore the  officers  of  the  United  States  or  any  thereof 
having  authority  relating  to  or  over  the  public  lands, 
or  otherwise,  or  in  the  form  prescribed  by  law,  or  in  any 
form,  or  at  all,  that  each  or  any  of  said  entrymen  had 
established  a  residence  upon  the  lands  entered  by  him 
respectively  or  had  resided  continuously  thereon  for  the 
length  of  time  ]3rescribed  by  law  or  for  any  time,  or  that 
each  of  said  entrymen  or  any  of  them  had  reduced  to 
cultivation  or  cultivated  a  substantial  portion  of  said 
lands  or  that  they  or  any  of  them  had  made  substantial 
improvements  thereon,  or  should  make  any  false  proof 
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or  representations  respecting  said  entries  whatsoever  at 
any  time,  and  denies  that  in  truth  or  in  fact  this  de- 
fendant well  or  at  all  knew  at  any  time  that  none  of 
said  entrymen  would  at  the  time  of  making  final  proof 
have  established  a  residence  upon  the  lands  entered  by 
him,  or  knew  that  in  truth  or  in  fact  none  of  said  entry- 
men  had  resided  thereon  or  would  have  resided  thereon 
or  would  not  have  cultivated  any  part  thereof  nor  made 
any  improvements  thereon;  and  denies  that  this  defend- 
ant ever  at  any  time  contemplated,  designed,  or  intended 
that  any  of  said  entrymen  should  fail  or  neglect  to  or 
would  or  should  not  make  the  required  residence,  settle- 
ment and  cultivation  on  the  lands  by  them  respectively 
entered,  or  would  by  any  means  or  in  any  manner  or 
by  any  proof  falsely  or  fraudulently  represent  that  they 
had  made  the  required  settlement,  residence  or  improve- 
ments when  in  truth  they  had  not. 

X. 

Answering  paragraph  X  of  said  complaint,  this  de- 
fendant denies  that  in  order  to  carry  out  said  alleged 
or  any  fraudulent  intention  or  design  to  acquire  said 
lands  or  to  acquire  title  thereto,  or  to  any  thereof,  or  to 
procure  said  entrymen  or  any  of  them  to  make  false  or 
fraudulent  or  collusive  applications,  affidavits,  entries 
or  proofs  as  alleged  in  said  complaint,  or  otherwise,  or 
pursuant  to  the  alleged  fraudulent  or  collusive,  or  any 
fraudulent  or  collusive  understanding  or  agreement  al- 
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leged  in  said  complaint  to  have  been  entered  into  be- 
tween this  defendant  and  each  or  any  of  said  entrymen 
and  applicants  or  otherwise,  or  for  any  fraudulent  or 
wrongful  or  improper  reason,  design,  motive  or  purpose 
whatsoever,  or  at  all,  this  defendant  caused  notice  to 
be  given  as  required  by  law  or  otherwise  of  the  intention 
of  the  respective  entrymen  to  make  homestead  proofs 
on  the  lands  embraced  in  their  respective  entries,  or  on 
any  thereof.    This  defendant  is  informed  that  it  is  true 
that  each  of  said  entrymen  made  homestead  proof  in  the 
form  prescribed  by  law  and  submitted  the  same  to  the 
officers  of  the  United  States  Land  Office  at  Oregon 
City,  Oregon,  on  or  about  the  dates  alleged  in  said 
paragraph  X  of  said  complaint.    This  defendant  denies, 
however,  that  said  entrymen  or  any  of  them,  pursuant  to 
any  intention  or  intentions  to  make  false  or  fraudulent 
or  collusive  homestead  application,  affidavit,  entry,  or 
proof,  offered  or  made  homestead  proof  or  submitted 
the  same  to  the  officers  of  the  United  States  Land  Of- 
fice at  Oregon  City,  Oregon,  or  elsewhere,  at  the  dates 
or  any  date  in  said  complaint  alleged,  or  at  any  time  or 
otherwise,  or  at  all.    As  to  whether  or  not  in  truth  or 
in  fact  in  or  by  said  alleged  homestead  proof  on  any 
homestead,  each  of  said  entrymen,  or  any  of  said  en- 
trymen, either  by  himself  or  by  or  with  two  or  any  num- 
ber of  witnesses,  or  at  all,  falsely  or  fraudulently  repre- 
sented that  he  had  as  required  by  law  established  a  resi- 
dence upon  or  resided  upon  the  land  embraced  in  his 
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said  entiy  continuously  after  the  alleged  establishment 
of  residence  thereon  until  the  date  of  said  proof,  or  had 
made  substantial  improvements  thereon  as  set  forth  in 
said  proofs  or  any  thereof,  or  that  he  had  been  only 
temporarily  absent  from  said  lands  or  any  thereof  for 
a  short  time  for  the  purpose  of  earning  money  to  im- 
prove the  same;  or  as  to  whether  or  not  said  entrymen 
having  families,  or  any  entryman  having  a  family,  or 
otherwise,  falsely  gave  proof  by  himself  and  witnesses, 
or  otherwise,  or  at  all,  that  his  family  resided  on  the 
claim  in  the  absence  of  the  entryman  or  that  he  had 
cultivated  that  portion  of  said  lands  specifically  set  out 
in  said  proof  or  any  thereof,  or  that  he  had  not  convej^ed 
any  part  of  said  lands  or  had  not  made  any  contract, 
directly  or  indirectly,  whereby  the  title  which  he  might 
acquire  from  the  government    of    the    United    States 
should  inure  in  whole  or  in  part  to  the  benefit  of  any  per- 
son except  himself,  or  that  he  was  acting  in  good  faith 
in  perfecting  the  entry  when  in  truth  or  in  fact  said 
entiymen  or  any  of  them,  or  the  witnesses  or  witness  of 
any  of  them  then  or  there  well  or  at  all  knew  at  the  time 
of  making  said  proofs  or  any  thereof  that  said  entiymen 
or  any  thereof  had  not  established  a  residence  upon  said 
lands  or  any  thereof  or  had  never  resided  thereon  or  had 
no  improvements  thereon;  or  as  to  whether  or  not  none 
of  said  entrj^men  had  not,  or  knew,  or  their  witnesses 
or  any  of  them  knew  or  well  knew  or  at  all  knew  said 
entrymen  had  not  or  any  of  them  had  not  cultivated  that 
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part  of  his  said  entry  set  forth  in  his  homestead  proof 
or  any  part  thereof  for  the  time  set  forth  in  said  proof 
or  at  any  time,  this  defendant  denies  that  he  has  any 
knowledge  or  information  sufficient  to  form  a  belief, 
and  therefore  denies  the  said  allegations  and  each  and 
every  thereof.  This  defendant  denies  that  if  any,  or 
whatever  part  of  said  homestead  entries  was  cultivated, 
the  same  was  done  b)^  this  defendant,  and  denies  that  all 
or  any  of  the  improvements  made  thereon  were  made,  or 
any  improvement  thereon  or  on  any  of  said  lands  was 
made  by  this  defendant,  and  denies  that  the  improve- 
ments on  said  lands  or  any  thereof  were  not  made  by 
said  entrymen;  but  avers  on  the  contrary  that  all  im- 
provements made  on  said  lands  were  made  by  said  en- 
trymen and  that  each  entryman  made  all  of  the  im- 
provements on  the  land  by  him  entered,  and,  as  defend- 
ant believes,  made  all  improvements  required  by  law. 
This  defendant  denies  that  none  of  said  entrymen  acted 
in  good  faith  or  was  acting  in  good  faith  in  perfecting 
his  said  entry  and  denies  that  in  making  such  proofs  or 
making  such  entries  said  entrymen  or  any  of  them  made 
the  same  upon  speculation  and  not  for  the  purpose  of 
making  or  securing  for  himself  and  family  a  home.  De- 
nies that  in  truth  or  in  fact  all  or  any  of  said  entrymen, 
after  making  their  respective  entries  as  aforesaid,  con- 
tinued at  all  times  or  at  any  time  during  the  life  of 
their  respective  entries  to  reside  at  Portland,  Oregon, 
excepting  the  said  entryman  Benjamin  S.  Hunter,  and 
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denies  that  during  such  time  said  Hunter  resided  at  all 
times,  or  any  time,  or  at  all,  at  Dundee,  Oregon,  or  else- 
where than  on  the  land  so  entered  by  him.  Denies  that 
no  improvements  were  made  upon  any  of  said  lands 
during  the  life  of  said  homestead  entries  and  denies  that 
this  defendant  for  the  purpose  of  falsely  or  fraudulently 
making  it  appear  that  each  of  said  entiymen  or  any 
thereof  had  resided  upon  his  respective  entry  or  other- 
wise, had  a  house  built  thereon,  or  a  small,  flimsy,  or 
uninhabitable,  or  other  shack  of  house  built  upon  lands 
within  each  of  said  entries,  or  any  thereof,  shortly  before 
said  proofs  or  any  thereof  were  made,  or  at  any  time 
or  at  all.  Denies  that  this  defendant  in  furtherance  of 
said  alleged  fraudulent  and  collusive  purpose,  or  other- 
wise, or  at  all,  caused  a  small  tract  or  any  tract  upon 
each  or  any  of  said  entries,  in  extent  less  than  an  acre, 
or  otherwise,  to  be  scratched  over  in  order  to  give  a 
semblance  of  a  foundation  for  the  statements  of  the 
entrymen  or  any  of  them  or  their  witnesses  or  any  wit- 
ness, or  otherwise,  or  at  all,  that  a  portion  of  their 
respective  entries  had  been  cultivated. 

XI. 

Answering  paragraph  XI  of  said  complaint,  this 
defendant  denies  that  he  paid  to  the  officers  of  the 
United  States  or  any  of  them  all  or  any  of  the  sums 
of  money  as  fees  or  otherwise  exacted  of  the  several 
entrymen  in  the  complaint  mentioned,  or  any  of  them, 
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and  denies  that  he  furnished  proof  witnesses  or  any 
proof  witness  or  provided  or  paid  the  expenses  of  proof 
witnesses  or  any  thereof  in  connection  with  the  said  en- 
tries or  any  thereof.  Denies  that  said  alleged  payments 
or  any  thereof  were  made  or  that  said  proofs  or  any 
thereof  were  made  for  the  purpose  of  defrauding  the 
United  States  out  of  the  lands  embraced  in  said  re- 
spective entries  or  any  thereof,  or  any  land  whatever, 
and  the  defendant  denies  that  he  knowingly  or  other- 
wise, or  at  all,  induced  or  procured  each  or  any  of  said 
entrymen  to  make  said  alleged  or  any  false  or  fraudu- 
lent or  any  proofs,  or  paid  the  expenses  of  each  or  any 
entryman  or  witness  in  relation  thereto  or  connected 
with  said  or  any  of  said  entries.  This  defendant  be- 
lieves it  is  true,  and  therefore  he  does  not  deny  that  the 
land  officers  of  the  United  States  at  Oregon  City  is- 
sued certificates  to  each  of  said  entrymen  to  the  effect 
that  upon  presentation  thereof  to  the  Commissioner  of 
the  General  Land  Office  the  entryman  therein  named 
would  be  entitled  to  receive  a  patent  to  the  land  de- 
scribed in  his  homestead  entry ;  and  this  defendant  does 
not  deny  that  the  said  land  officers  of  the  United  States 
at  Oregon  City,  Oregon,  were  ignorant  of  any  false  or 
fraudulent  representations  made  by  the  entrymen  afore- 
said in  their  respective  homestead  proofs,  but  this  de- 
fendant denies  that  any  false  or  fraudulent  representa- 
tions were  made  by  said  entrymen  in  respect  of  their 
homestead  proofs.    This  defendant  admits  that  shortly 
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after  the  issuance  of  the  final  certificates  each  of  said 
entrymen  executed  to  this  defendant  a  mortgage  as 
hereinafter  more  particularly  set  forth  and  described, 
but  not  othei'w'^ise,  and  for  money  advanced  as  herein- 
after more  particularly  explained  and  alleged,  and  not 
otherwise, 

XII. 

Answering  paragraph  XII  of  said  complaint,  this 
defendant  is  informed  and  believes,  and  therefore  admits 
it  to  be  a  fact,  that  after  final  proofs  had  been  made  and 
submitted  in  respect  of  the  entries  in  the  complaint  men- 
tioned, the  officers  of  the  United  States  Land  Office  at 
Oregon  City,  Oregon,  transmitted  the  papers  and  tes- 
timony relating  to  each  of  said  homestead  applications 
to  the  General  Land  Office  of  the  United  States,  and 
that  thereafter  the  President  of  the  United  States  and 
the  officers  of  the  Department  of  the  Interior  and  the 
General  Land  Office  did  issue  to  each  of  said  applicants 
and  entrymen  a  patent  purporting  to  convey  to  the 
respective  applicants  and  entrymen  the  land  described 
in  their  respective  applications  and  entries  and  upon  the 
dates  mentioned  in  said  paragraph  XII;  but  this  de- 
fendant denies  that  such  patents  were  issued  notwith- 
standing the  alleged  facts  and  alleged  frauds  and  al- 
leged false  representations  and  testimony  in  the  com- 
plaint averred  or  any  thereof,  and  denies  that  the  Presi- 
dent of  the  L^nited  States  and  the  officers  of  the  Depart- 
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ment  of  the  Interior  and  of  the  General  Land  Office  of 
the  United  States  or  any  of  them,  being  ignorant  of  the 
alleged  false  and  fraudulent  character  of  said  papers 
and  testimony,  issued  said  patents  or  caused  the  same  to 
be  issued,  but  on  the  contrary,  this  defendant  denies  that 
there  was  any  false  or  fraudulent  proofs,  entries  or  pa- 
pers submitted  to  said  officers  or  any  of  them. 

XIII. 

Answering  the  thirteenth  paragraph  of  said  com- 
plaint (designated  therein  as  paragraph  XV),  this  de- 
fendant denies  that  all  or  any  of  the  alleged  false  or 
fraudulent  representations  made  by  the  several  entry- 
men  or  any  of  them,  or  made  by  said  entrj^men  and  their 
witnesses  or  any  of  them,  or  any  witness  or  person,  or 
any  false  or  fraudulent  representations  in  the  said  com- 
plaint averred,  were  made  with  the  knowledge  or  at  the 
solicitation  of  this  defendant  or  made  with  the  intent 
to  deceive  or  defraud  the  United  States  out  of  the  use 
of  or  title  to  or  possession  of  the  lands  or  any  of  the 
lands  in  the  complaint  described,  and  denies  that  the 
complainant  relied  upon  the  alleged  or  any  of  the  false 
and  fraudulent,  or  false  or  fraudulent,  or  any  false  or 
fraudulent  representation  alleged  in  the  complaint  to 
have  been  made,  or  was  deceived  or  defrauded  thereby, 
and  denies  that  by  reason  of  such  alleged  false  and 
fraudulent  representations  or  of  any  false  or  fraudulent 
representation  or  unlawful,  collusive,  or  corrupt  agree- 
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ment  or  understanding  between  said  entrymen  or  any 
of  them  and  this  defendant,  plaintiff  was  wrongfully  or 
unlawfully  induced  to  issue  said  patents  or  any  thereof, 
or  part  with  the  title  to  said  lands  or  any  thereof,  to  its 
damage  in  the  sum  of  $133,000.00,  or  in  an)^  sum  or 
amount  whatever. 

XIV. 

Answering  paragraph  XIV  of  said  complaint  (des- 
ignated therein  as  paragraph  XVI),  this  defendant  de- 
nies that  at  the  time  of  the  applications  and  entries  or 
applications  or  entries  on  said  lands  or  any  thereof,  or  at 
the  time  of  the  issuance  of  patents  therefor  or  for  any 
thereof,  the  lands  in  the  complaint  described  were  of  the 
reasonable,  aggregate  value  of  $31,400.00,  or  any  other 
sum  or  amount  whatever  save  and  except  that  each  tract 
of  land  entered  was  worth  the  amount  of  the  fees  re- 
quired to  be  paid  to  the  officers  of  the  United  States  in 
making  and  perfecting  a  homestead  entry  therefor,  and 
denies  that  said  lands  are  now  of  the  reasonable,  aggre- 
gate value  of  the  sum  of  $133,000.00,    or    any    other 

greater  sum  than  $ ,  and  denies  that 

by  reason  of  the  alleged  fraudulent  practices  and  repre- 
sentations or  of  any  fraudulent  practice  or  representa- 
tion, solicited,  induced  or  committed  by  this  defendant, 
as  in  the  complaint  alleged,  or  othei-wise,  or  at  all,  or 
relying  upon  which  the  plaintiff  was  wrongfully  in- 
duced to  issue  patents  for  said  lands  or  any  thereof,  and 
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denies  that  plaintiff  was  thereby  or  by  reason  of  any 
act  or  thing  alleged  in  the  complaint,  or  otherwise,  or  at 
all,  damaged  in  a  sum  of  money  equal  to  the  full  value 
of  said  lands  or  in  any  sum  or  amount  whatever,  or  in 
the  sum  of  $133,000.00,  or  any  sum  or  amount  whatever, 
or  is  entitled  to  recover  the  same  or  any  amount  whatso- 
ever from  this  defendant. 

And  this  defendant,  for  A  FIRST  FURTHER 
AND  SEPARATE  ANSWER  AND  DEFENSE, 

avers : 

I. 

That  heretofore,  some  time  in  the  year  1900,  the 
lands  described  in  the  complaint  and  other  lands  in  the 
vicinity  thereof  being  open  for  entry  under  the  home- 
stead laws  of  the  United  States,  and  being  largely  tim- 
bered lands,  this  defendant  did  cause  said  lands  and 
others  to  be  cruised  for  the  purpose  of  ascertaining  ap- 
proximately the  amount  of  timber  on  the  several  legal 
subdivisions  and  for  the  purpose  of  ascertaining  the 
nature  and  character  of  each  legal  subdivision,  to  the 
end  that  this  defendant  might  engage  in  the  business  of 
locating  thereon  qualified  persons  under  the  homestead 
laws  who  desired  to  enter  land  subject  to  entry  under 
such  laws.  The  plan  adopted  by  this  defendant  is  sub- 
stantially set  forth  in  the  form  of  contract  set  out  in 
paragraph  VII  of  the  complaint  in  the  above  entitled 
cause.     That  at  different  times,  and  prior  to  making 
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their  respective  entries,  this  defendant  entered  into  a 
contract  with  the  several  parties  mentioned  and  named 
in  paragraph  VI  of  said  complaint,  which  contract  in 
each  instance  was  in  substantially  the  form  of  the  form 
of  contract  set  forth  in  paragraph  VII  of  said  complaint 
aforesaid.    That  in  each  instance  it  was  the  desire,  pur- 
pose and  intention  of  this  defendant  that  said  parties 
respectively  and  each  party  or  person  with  whom  he 
contracted  as  aforesaid  should  in  all  respects  comply 
with  the  homestead  laws  of  the  United  States,  and  the 
purpose  and  object  of  this  defendant  in  entering  into 
such  contracts  was  to  earn  the  fee  charged  for  locating 
the  entrymen.     That  in  each  instance  this  defendant 
complied  strictly  with  the  terms  of  the  agreement  en- 
tered into  between  him  and  the  entryman,  and  in  each 
instance  this  defendant  avers  that  he  believed  at  the 
time  proof  was  made  that  each  entryman  had  faithfully 
and  honestly  complied  with  the  homestead  laws  of  the 
United  States  in  the  matter  of  making  settlement,  cul- 
tivation, improvements,  and  proof  under  the  homestead 
laws  of  the  United  States,  and  after  making  the  re- 
quired    settlement,     cultivation,     improvements     and 
proofs,  the  entrymen  executed  to  this  defendant  in  each 
case  a  mortgage  on  the  land  entered  to  secure  to  this 
defendant  the  payment  of  the  amount  by  him  advanced 
under  such  contract,  the  same  being  the  mortgage  in  the 
complaint  mentioned  and  referred  to.    That  in  all  said 
matters  and  transactions  and  in  every  matter  connected 


44  Umted  States  of  America 

with  said  entries  this  defendant  acted  in  good  faith  and 
without  any  intention  or  purpose  to  cheat,  defraud,  or 
deceive  the  complainant. 

For  a  SECOND  FURTHER  AND  SEPAR- 
ATE ANSWER  AND  DEFENSE  to  this  action, 
this  defendant  avers : 

That  the  cause  of  action  in  the  complaint  alleged 
accrued  more  than  six  years  next  prior  to  the  date  of 
filing  the  said  complaint  in  this  action,  and  did  not 
accrue  at  any  time  within  the  six  years  next  before  the 
commencement  of  this  action. 

And  this  defendant  for  a  THIRD  FURTHER 
AND  SEPARATE  ANSWER  AND  DEFENSE, 

avers : 

I. 

That  the  several  tracts  of  land  in  the  complaint  de- 
scribed as  having  been  respectively  entered  by  the  en- 
trymen  mentioned  in  said  complaint,  were  at  the  time 
the  same  were  entered  subject  to  entry  as  homesteads 
under  and  pursuant  to  the  Act  of  Congress  of  August 
15th,  1894,  and  each  of  said  tracts  of  land  was  entered 
as  a  homestead  at  the  time  and  by  the  person  alleged 
in  the  said  complaint,  under  said  Act  of  Congress,  and 
not  otherwise,  except  that  the  said  entrjonen  did  not 
pay  the  sum  of  $1.50  per  acre,  or  any  sum  per  acre,  for 
said  lands  so  entered,  or  any  thereof,  (except  that  said 
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entryman  Wells  paid  for  commutation  as  hereinafter 
averred),  because  of  the  Act  of  Congress  of  May  17th, 
1900,  referred  to  in  paragraph  III  of  said  complaint. 
This  defendant  further  alleges  that  the  said  Act  of 
August  15th,  1894,  among  other  things,  required  and 
provided  that  as  a  condition  precedent  to  acquiring  title 
to  any  such  lands,  under  the  homestead  laws,  an  entry- 
man  should  actually  reside  on  and  cultivate  the  lands 
so  entered  for  the  period  of  three  years,  and  that  such 
actual  residence  should  be  established  by  the  testimony 
of  two  witnesses  in  addition  to  the  testimony  of  the  en- 
trymen. 

II. 

That  the  entrymen  named  in  the  said  complaint, 
namely,  Benjamin  S.  Hunter,  Oliver  I.  Conner,  Will- 
iam Teghtmeier,  Richard    P.    Depue,    Joseph    Gillis, 
Thomas  Johnson,  Edward  C.  Brigham,  and  Anthony 
Gannon,  respectively  entered  the  respective  tracts  of 
land  in  the  complaint  described  and  averred  to  have  been 
by  them  respectively  entered,  under  the  said  Act  of 
August  15th,  1894,  and  on  the  dates  in  the  said  com- 
plaint alleged.     That  none  of  the  said  entrymen  last 
named,  either  by  himself  or  by  his  final  or  homestead 
proof  witnesses,  or  any  witness  produced  by  him,  or 
otherwise,  when  he  made  his  homestead  or  final  proof, 
or  at  any  time,  claimed,  represented  or  testified  in  mak- 
ing such  proof,  or  any  proof,  or  otherwise,  that  he  had 
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resided  upon  the  said  land  by  him  entered  for  a  period 
of  three  years  or  for  any  other  or  greater  period  than  as 
follows:  That  is  to  say,  the  said  Edward  C.  Brigham 
and  his  final  proof  witnesses  stated  and  testified  that 
he,  the  said  Edward  C.  Brigham,  first  established  a 
residence  on  the  land  by  him  entered  as  aforesaid  in 
October,  1900,  and  his  homestead  or  final  proof,  and 
the  only  proof  made  and  submitted  by  him,  was  made 
and  submitted  on  December  23d,  1901.  That  the  said 
Anthony  Gannon  made  final  or  homestead  proof,  and 
the  only  proof  made  by  him  under  his  said  homestead 
entry,  on  the  25th  day  of  November,  1901,  and  in  mak- 
ing such  proof  stated  and  testified,  as  did  his  final  proof 
witnesses,  that  he  went  upon  and  made  settlement  and 
first  acquired  a  residence  on  the  said  tract  by  him  en- 
tered October  1st,  1900.  That  the  said  Joseph  Gillis 
made  and  submitted  final  or  homestead  proof  under  his 
entry  aforesaid,  and  the  only  proof  made  by  him  under 
said  entiy,  on  the  4th  day  of  November,  1901,  and  in 
making  said  final  proof  testified,  as  did  also  his 
final  proof  witnesses,  that  he  first  established  his 
residence  on  the  land  so  entered  by  him  on  the 
1st  day  of  October,  1900.  That  the  said  Oliver 
I.  Conner  made  his  homestead  or  final  proof, 
and  the  only  proof  made  by  him  under  his  said 
homestead  entry,  on  the  4th  day  of  November,  1901,  and 
in  making  such  proof  testified  and  represented  that  he 
had  first  made  and  established  actual  residence  on  the 


vs.  Willard  N.  Jones  47 

land  so  entered  by  him  on  the  26th  day  of  September, 
1900.     That  the  said  Benjamin  S.  Hunter  made  and 
submitted  the  homestead  or  final  proof,  and  the  only 
proof  made  by  him  under  his  said  homestead  entrj^  on 
the  23d  day  of  December,  1901,  and  in  making  such 
proof  testified  and  represented,  as  did  also  his  final 
proof  witnesses,  that  he  had  first  made  and  established 
actual  residence  on  the  land  so  by  him  entered  in  Sep- 
tember, 1900.    That  said  Richard  P.  Depue  made  and 
submitted  final  proof,  and  the  only  proof  made  by  him 
under  his  entry,  on  November  25th,  1901,  and  in  making 
such  final  proof  testified,  as  did  his  final  proof  witnesses, 
that  he  first  established  actual  residence  on  the  land  so 
by    him    entered    September    24th,    1900.     That    said 
Thomas  Johnson  made  and  submitted    homestead    or 
final  proof,  and  the  only  proof  made  by  him  under  his 
said  entry,  on  the  9th  day  of  November,  1901,  and  in 
making  such  proof  testified  and  stated,  as  did  his  final 
proof  witnesses,  that  he  had  first  established  a  residence 
on  the  land  so  by  him  entered  on  September  26th,  1900. 
That  said  William  Teghtmeier  made    and    submitted 
final  proof,  and  the  only  proof  made  by  him  under  his 
said  entry,  on  the  26th  day  of  May,  1902,  and  in  making 
such  final  proof  testified  and  stated,  as  did  his  final 
proof  witnesses,  that  he  first  established  an  actual  resi- 
dence on  the  land  so  by  him  entered  in  September,  1900. 
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III. 

That  each  of  the  said  entrymen  mentioned  in  the  last 
above  paragraph  of  this  answer,  in  making  his  home- 
stead or  final  proof  also  made  proof  of  the  fact  that  he 
had  served  in  the  Army  or  Navy  of  the  United  States 
for  periods  as  follows: 

Benjamin  S.  Hunter  enlisted  January  4,  1864;  dis- 
charged December  16,  1865; 

Oliver  I.  Conner  enlisted  May  2,  1862;  discharged 
May  2,  1865; 

William  Teghtmeier  enhsted  June  1,  1861;  dis- 
charged July  20,  1864; 

Richard  D.  Depue  enlisted  January^  14,  1864;  dis- 
charged December  18,  1865; 

Joseph  Gillis  enlisted  August  2,  1862;  discharged 
June  10,  1865; 

Thomas  Johnson  enlisted  November  13,  1861;  dis- 
charged February  10,  1864; 

John  L.  Wells  enlisted  September  4,  1864;  dis- 
charged June  10,  1865; 

Edward  C.  Brigham  enlisted  August  9,  1862;  dis- 
charged June  4,  1865;  and 

Anthony  Gannon  enlisted  September  19,  1861;  dis- 
charged October  5,  1864; 
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and  had  been  honorably  discharged,  and  claimed  credit 
under  the  provisions  of  sections  2304  and  2305,  U.  S. 
R.  S.  for  such  military  service  in  lieu  of  residence  on 
the  land  by  him  entered  as  aforesaid,  to  the  extent  of 
the  difference  between  the  period  of  residence  shown  by 
his  proof  submitted  and  the  full  term  of  three  years 
aforesaid,  which  claim  was  in  each  case  considered  and 
allowed  b}^  plaintiff  in  lieu  of  such  portion  of  the  actual 
residence  of  three  years  by  law  required  under  said  Act 
of  August  15,  1894. 

IV. 

That  the  plaintiff  and  its  agents  and  officers,  in 
considering  and  passing  on  said  final  proofs,  well  knew 
that  each  of  said  entrymen  and  his  final  proof  witnesses 
had  therein  testified,  stated  and  claimed  less  than  two 
years  actual  residence  on  the  part  of  such  entryman,  and 
neither  the  said  plaintiff  nor  any  of  its  agents,  or  officers 
in  considering  said  final  proofs  believed  or  understood, 
or  had  any  reason  to  believe  or  understand,  that  any  of 
said  entrymen  had  represented  or  claimed  to  have  re- 
sided upon  said  lands  or  any  thereof  for  three  years,  but 
on  the  contrary  the  plaintiff  and  each  and  all  of  its 
agents  and  officers,  by  mistake  of  law,  gave  and  allowed 
to  each  of  said  entrymen  credit  for  military  service  as 
aforesaid,  as  a  major  part  of  the  three  years  actual  resi- 
dence required  by  law,  and  by  reason  of  such  mistake  of 
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law,  and  not  otherwise,  issued  the  final  certificates  and 
patents  mentioned  and  referred  to  in  the  complaint. 

V. 

Defendant  further  alleges  that  the  said  entryman 
John  L.  Wells,  referred  to  in  the  complaint  of  the  plain- 
tiff herein,  in  making  the  homestead  or  final  proof  men- 
tioned in  Paragraph  X  of  said  complaint,  claimed  and 
availed  himself  of  the  benefit  of  the  Act  of  Congress  of 
January  26th,  1901,  entitled  "An  Act  to  allow  the  com- 
mutation of  homestead  entries  in  certain  cases,"  under 
and  by  the  terms  of  which  act  a  person  making  home- 
steadstead  was  authorized  to  make  homestead  commu- 
tation proof  under  the  provisions  of  Section  2301,  Re- 
vised Statutes  of  the  United  States. 

VI. 

That  under  and  by  virtue  of  the  Act  of  August  15th, 
1894,  and  said  Section  2301,  the  said  entrj^man  John 
L.  Wells  was  required  b}^  law  in  making  such  homestead 
commutation  proof  to  establish  and  show  that  he  had 
actually  resided  upon  the  land  so  entered  by  him  for  a 
period  of  at  least  fourteen  months. 

VII. 

That  the  said  entryman  Wells  made  such  homestead 
commutation  proof  on  the  26th  day  of  May,  1902,  and 
in  making  such  proof  testified  as  follows : 

"Q.     When  was  your  house  built  on  the  land, 
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and  when  did  you  establish  actual  residence  there- 
in? (Describe  said  house  and  other  improve- 
ments which  j^ou  have  placed  on  the  land,  giving 
total  value  thereof) . 

"A.  In  August  or  September,  1900 — Au- 
gust, 1900 — log  cabin  14x16,  shingle  roof — 2 
acres  cleared — some  apple  trees — considerable  of 
a  roadway  cut — 2  acres  fenced — about  $300.00. 

"Q.  Of  whom  does  your  family  consist;  and 
have  you  and  your  family  resided  continuously 
on  the  land  since  first  establishing  residence  there- 
on?    (If  unmarried  state  the  fact). 

"A.  I  was  unmarried  when  I  filed.  I  have 
been  married  a  little  over  a  year  and  my  wife  has 
been  with  me  on  the  land  since  then. 

"Q.  For  what  period  or  periods  have  you 
been  absent  from  the  homestead  since  making  set- 
tlement, and  for  what  purpose ;  and  if  been  previ- 
ously absent  did  your  family  reside  upon  and  cul- 
tivate the  land  during  such  absence? 

"A.  Temporaiy  absence  about  4  months — 
when  I  was  absent  my  wife  was  with  me. 

"Q.  How  much  time  since  entry  have  you 
actually  lived  upon  the  land  ? 

"A.  Between  the  time  of  entry,  viz.,  Octo- 
ber 1, 1900,  and  the  present  time  I  have  been  there 
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five  times,  remaining  there  each  time  from  one  to 

two  weeks." 

VIII. 

And  this  defendant  avers  that  by  the  answers  and 
representations  aforesaid  the  said  entryman  Wells  noti- 
fied and  advised  the  plaintiff  that  he  had  not  actually 
resided  upon  said  land  to  exceed  ten  weeks  prior  to  the 
date  of  making  such  proof,  which  proof  is  the  home- 
stead proof  referred  to  in  the  plaintiff's  complaint.  And 
defendant  further  avers  that  the  said  plaintiff  and  its  of- 
ficers and  agents,  in  considering  said  final  proof  and  in 
issuing  the  final  certificate  and  patent  referred  to  in  the 
complaint  to  the  said  Wells,  fullj'^  and  well  knew  and 
understood  that  said  Wells  had  not  resided  upon  said 
land  to  exceed  ten  weeks,  and  so  knowing  and  under- 
standing, the  said  plaintiff  issued  such  certificate  and 
the  patent  to  said  Wells  in  the  complaint  mentioned. 

For  a  FOURTH  FURTHER  AND  SEPAR- 
ATE ANSWER  AND  DEFENSE,  this  defendant 
avers : 

I. 

That  each  of  the  entiymen  mentioned  and  referred 
to  in  Paragraph  II  of  the  Third  Further  and  Separate 
Answer  herein,  in  making  and  submitting  his  final  home- 
stead proof  in  the  complaint  mentioned  and  referred  to, 
personally  and  each  of  his  final  proof  witnesses  testified, 
stated  and  advised  the  plaintiff,  its  agents  and  officers, 
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that  he,  the  said  entiyman,  had  not  resided  upon  the  land 
by  him  entered  as  in  the  complaint  described,  or  any 
thereof,  prior  to  the  making  of  his  homestead  or  final 
proof  in  the  complaint  mentioned,  for  the  period  of  three 
years,  nor  for  any  greater  period  than  from  one  to  one 
and  one-half  years.  That  the  plaintiff  and  its  officers 
and  agents,  in  considering  said  homestead  or  final  proofs 
and  in  issuing  the  final  certificates  and  patents  in  the 
complaint  mentioned,  well  knew  and  understood  that 
each  of  said  entrymen  had  not  resided  upon  the  land  by 
him  entered  in  the  complaint  mentioned  for  three  years 
prior  to  the  making  of  the  homestead  or  final  proof  in 
the  complaint  mentioned,  nor  for  any  greater  period  of 
time  than  from  one  to  one  and  one-half  years,  but  not- 
withstanding said  knowledge  and  understanding,  the 
plaintiff,  its  agents  and  officers,  by  mistake  of  law,  erro- 
neously issued  said  certificates  and  patents  in  the  com- 
plaint mentioned. 

II. 

That  the  said  entryman  Wells,  in  making  his  home- 
stead or  final  proof  in  the  complaint  mentioned,  testi- 
fied and  stated  and  advised  the  plaintiff,  its  agents  and 
officers,  that  he  had  not  actually  resided  upon  said  land 
prior  to  the  making  of  said  homestead  or  final  proof  for 
a  total  period  of  more  than  ten  weeks,  and  the  said  plain- 
tiff, its  agents  and  officers,  in  considering  said  final 
proof,  well  understood  and  knew  that  he,  the  said  Wells, 
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had  not  resided  on  said  land  as  aforesaid  for  a  period  of 
more  than  ten  weeks,  but  notwithstanding  such  knowl- 
edge the  plaintiff,  its  agents  and  officers,  by  mistake  of 
law,  and  not  otherwise,  erroneously  issued  said  certifi- 
cates and  patents  in  the  complaint  mentioned.  That  said 
Wells  paid  plaintiff  for  the  tract,  consisting  of  160 
acres,  entered  by  him,  in  the  complaint  mentioned,  the 
sum  of  $240.00,  the  full  minimum  price  and  value  there- 
of, prior  to  the  issuance  of  the  patent  therefor,  in  the 
complaint  mentioned. 

III. 

That  prior  to  the  commencement  of  this  action  the 
said  tracts  of  land  in  the  complaint  described  as  having 
been  entered  by  and  patented  to  the  said  entrymen  Ed- 
ward C.  Brigham,  Thomas  Johnson,  William  Teght- 
meier,  and  John  L.  Wells,  were,  for  the  full  market 
value  thereof,  sold  and  conveyed  to  and  purchased  by, 
and  are  now  owned  and  held  by  Chautauqua  Lumber 
Company,  a  corporation;  and  the  tracts  in  said  com- 
plaint described  as  having  been  entered  by  and  patented 
to  said  entrymen  Anthony  Gannon,  Joseph  Gillis,  Oliver 
I.  Conner,  Benjamin  S.  Hunter,  and  Richard  D.  Depue, 
were,  for  the  full  market  value  thereof,  paid  by  the  pur- 
chaser, granted,  bargained,  sold  and  conveyed  to,  and 
are  now  owned  and  held  by  Sunset  Timber  Company,  a 
corporation  of  the  State  of  Oregon.  That  said  Chau- 
tauqua Lumber  Company  and  said  Sunset  Timber  Com- 
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pany,  hereinafter  referred  to  as  purchasers,  eaeh  pur- 
chased the  land  so  conveyed  to  it  in  good  faith  without 
any  knowledge,  notice,  information  or  belief  that  the 
plaintiff  claimed  any  interest  therein,  or  in  or  to  any 
tliereof,  or  that  there  was  any  defect  in  the  title  thereto 
or  to  any  thereof,  and  each  of  said  purchasers  in  pur- 
chasing said  lands  so  to  it  conveyed,  acted  in  good  faith 
in  all  respects  and  without  an^^  knowledge,  information, 
belief  or  notice  whatsoever  of  the  alleged  frauds  and  de- 
ceits, or  frauds  or  deceits,  or  any  thereof  in  the  com- 
plaint alleged,  and  each  of  said  purchasers  paid  for  each 
tract  of  the  lands  aforesaid  to  it  conveyed  the  full  mar- 
ket value  thereof  at  the  time  of  purchasing  the  same. 

IV. 

And  this  defendant  avers  that  by  reason  of  the  prem- 
ises, even  if  it  shall  be  adjudged  that  the  plaintiff  is  enti- 
tled to  recover  any  sum  in  this  action,  it  cannot  have  or 
recover  a  sum  exceeding  the  Government  minimum  price 
of  said  lands  by  statute  provided,  namely,  the  sum  of 
$1.50  per  acre. 

WHEREFORE,  this  defendant  demands  judg- 
ment that  this  action  be  dismissed  and  that  he  have  and 
recover  his  costs  and  disbursements  herein. 

FULTON  &  BOWERMAN, 

SCHWARTZ  &  SAUNDERS, 

Attorneys  for  Defendant. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Willard  N.  Jones,  being  first  duly  sworn,  depose 
and  say,  that  I  am  the  defendant  in  the  above  entitled 
cause  and  that  the  above  and  foregoing  amended  answer 
is  true  as  I  verilj?^  believe. 

WILLARD  N.  JONES. 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
March,  1916. 

C.  W.  FULTON, 

Notary  Public  for  the  State  of  Oregon. 

My  commission  expires  July  10th,  1916. 
State  of  Oregon, 

Countj^  of  Multnomah — ss. 

Due  service  of  the  within  Amended  Answer  by  the 
delivery  of  a  duly  certified  copy  thereof  as  provided  by 
law,  at  Portland,  Oregon,  on  this  9th  day  of  March, 
1916,  is  hereby  admitted. 

E.  A.  JOHNSON, 
Of  Attorneys  for  Complainant. 

Filed  March  13, 1916.    G.  H.  Marsh,  Clerk. 

And  afterwards,  to  wit,  on  the  15th  day  of  March,  1916, 
there  was  duly  filed  in  said  Court  and  cause  a  De- 
murrer to  Amended  Answer,  in  words  and  figures 
as  follows,  to  wit : 
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DEMURRER  TO  AMENDED  ANSWER. 

Comes  now  the  plaintiff  above  named,  by  E.  A. 
Johnson,  Assistant  United  States  Attorney  for  the  Dis- 
trict of  Oregon,  and  demurs  to  the  second  further  and 
separate  amended  answer  and  defense  of  the  defendant 
heretofore  on  March  13,  1916,  filed  in  the  above  entitled 
court  and  cause,  for  the  reason  that  the  facts  therein  al- 
leged are  insufficient  in  law  to  constitute  a  defense  to 
the  complaint  of  plaintiff. 

And  demurs  to  the  third  further  and  separate  amend- 
ed answer  and  defense  of  the  defendant  heretofore  on 
March  13,  1916,  filed  in  the  above  entitled  court  and 
cause,  for  the  reason  that  the  facts  therein  alleged  are 
insufficient  in  law  to  constitute  a  defense  to  the  com- 
plaint of  plaintiff: 

And  demurs  to  the  fourth  further  and  separate 
amended  answer  and  defense  of  the  defendant  heretofore 
on  March  13,  1916,  filed  in  the  above  entitled  court  and 
cause,  for  the  reason  that  the  facts  therein  alleged  are  in- 
sufficient in  law  to  constitute  a  defense  to  the  complaint 
of  plaintiff. 

Dated  at  Portland,  Oregon,  this  15th  day  of  March, 
1916. 

E.  A.  JOHNSON, 

Assistant  United  States  Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 
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Due,  timely  and  legal  service  of  the  within  demurrer 
by  receipt  by  me  of  certified  copy  thereof  is  hereby  ad- 
mitted at  Portland,  Oregon,  this  15th  day  of  March, 
1916. 

C.  W.  FULTON, 

Of  Attorneys  for  Willard  N.  Jones,  Defendant. 
Filed  March  15,  1916.    G.  H.  Marsh,  Clerk. 

And  afterwards,  to  wit,  on  Friday,  the  31st  day  of 
March,  1916,  the  same  being  the  23rd  judicial  day 
of  the  regular  March,  1916,  term  of  said  Court; 
present,  the  Honorable  Charles  E.  Wolverton, 
United  States  District  Judge  presiding,  the  follow- 
ing proceedings  were  had  in  said  cause,  to  wit : 

ORDER  ON  DEMURRER. 

This  cause  was  heard  upon  the  demurrer  of  the 
plaintiff  to  the  second,  third  and  fourth  separate  and 
further  defenses  pleaded  in  the  amended  answer  filed  by 
said  defendant,  and  was  argued  by  Mr.  Everett  A.  John- 
son, Assistant  United  States  Attorney,  and  by  Mr.  C. 
W.  Fulton  and  Mr.  H.  H.  Schwartz,  of  counsel  for  said 
defendant. 

ON  CONSIDERATION  whereof  it  is  OR- 
DERED and  ADJUDGED  that  said  demurrer  be, 
and  the  same  is  hereby  overruled,  as  to  the  third  and 
fourth  defenses  and  sustained  as  to  the  second  defense. 
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And  afterwards,  to  wit,  on  the  31st  day  of  March,  1916, 
there  was  dulj^  filed  in  said  Court  and  cause  an 
Opinion  on  Demurrer  to  Amended  Answer,  in 
w^ords  and  figures  as  follows,  to  wit : 

OPINION. 

This  is  an  action  to  recover  damages,  based  upon 
fraud  and  deceit. 

By  an  act  of  August  15,  1894  (28  Stat.  286,  326), 
provision  was  made  for  disposition  of  certain  ceded  lands 
formerl}^  a  part  of  the  Siletz  Reservation,  in  language 
following : 

"The  mineral  lands  shall  be  disposed  of  under 
the  laws  applicable  thereto,  and  the  balance  of 
the  land  so  ceded  shall  be  disposed  of  until  fur- 
ther provided  by  law  under  the  townsite  law  and 
under  the  provisions  of  the  homestead  law.  Pro- 
vided, however,  that  each  settler,  under  and  in  ac- 
cordance with  the  provisions  of  said  homestead 
laws  shall,  at  the  time  of  making  his  original  en- 
try, pay  the  sum  of  fifty  cents  per  acre  in  addi- 
tion to  the  fees  now  required  by  law,  and  at  the 
time  of  making  final  proof  shall  pay  the  further 
sum  of  one  dollar  per  acre,  final  proof  to  be  made 
within  five  years  from  the  date  of  entry,  and  three 
years'  actual  residence  on  the  land  shall  be  estab- 
lished by  such  evidence  as  is  now  required  in 
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homestead  proofs  as  a  prerequisite  to  title  or  pat- 
ent." 

Subsequently,  by  act  of  May  17,  1900  (31  Stat. 
179),  the  Congress  provided  in  effect  that,  upon  pay- 
ment to  the  local  land  officers  of  the  usual  and  customary 
fees,  no  other  or  further  charge  of  any  kind  whatsoever 
should  be  required  from  such  settler  to  entitle  him  to  a 
patent  to  the  lands  covered  by  his  entry.  This  was  de- 
signed as  an  amendment  of  the  act  of  August  15,  1894, 
and  relieved  the  entryman  from  payment  of  $1.50  per 
acre  as  a  prerequisite  to  obtaining  his  patent  from  the 
Government. 

In  general,  the  complaint  avers  that  the  defend- 
ant Jones,  with  the  view  of  acquiring  title  in  him- 
self and  persons  associated  with  him  to  lands  sub- 
ject to  disposition  under  the  act  of  August  15,  1894, 
entered  into  fraudulent  arrangements  with  certain  per- 
sons, nine  in  number,  whereby  each  of  such  persons 
should  make  application  to  homestead  a  certain  tract  of 
the  lands  subject  to  entry  under  said  act,  and  that  each 
should  make  fraudulent  and  false  proofs  as  to  settle- 
ment, residence,  improvements,  cultivation,  etc.,  at  the 
time  of  making  final  proofs  so  as  to  entitle  him  to  patent ; 
that  said  persons  accordingly  pretended  to  make  settle- 
ment upon  the  lands  selected  as  their  homesteads,  and 
offered  and  made  homestead  proofs,  and  submitted  the 
same  to  the  proper  officers  of  the  United  States  Land 
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Office  at  Oregon  City,  "that  in  and  by  said  homestead 
proof,  each  of  said  entrj'^men  by  himself  and  two  wit- 
nesses falsely  and  fraudulently  represented  that  he  had 
as  required  by  law,  established  a  residence  upon  and  re- 
sided upon  the  land  embraced  in  his  said  entry  continu- 
ously after  the  alleged  establishment  of  residence  there- 
on until  the  time  of  said  proofs,  and  had  made  substan- 
tial improvements  thereon  as  set  forth  in  said  proof ;  that 
he  had  been  only  temporarilj^^  absent  from  said  lands  for 
a  short  time  for  the  purpose  of  earning  money  to  improve 
the  same,  and  those  entrymen  having  families,  each  fur- 
ther falsely  gave  proof  bj^  himself  and  witnesses  that  his 
family  resided  on  the  claim  in  the  absence  of  the  entry- 
man;  that  he  had  cultivated  that  portion  of  said  lands 
specifically  set  out  in  his  said  proof  and  that  he  had  not 
conveyed  any  part  of  said  lands  and  had  not  made  any 
contract  directly  or  indirectly  whereby  the  title  which 
he  might  acquire  from  the  Government  of  the  United 
States  should  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself;  and  that  he  was  acting 
in  good  faith  in  perfecting  the  entry,  when  in  truth  and 
in  fact,  as  each  of  said  entrj^men  and  his  witnesses  then 
and  there  well  knew  at  the  time  of  making  said  proofs, 
had  not  established  a  residence  upon  said  lands  and  had 
never  resided  thereon  and  had  no  improvements  thereon, 
and  none  of  the  said  entrymen  as  they  and  their  wit- 
nesses well  knew,  had  cultivated  that  part  of  his  said  en- 
try set  forth  in  his  homestead  proof,  or  any  part  thereof. 
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for  the  time  set  forth  in  said  proof  or  at  any  time,  but  if 
any  part  of  any  of  said  homestead  entries  was  cultivated, 
the  same  was  done  by  the  defendant,  Willard  N.  Jones, 
and  all  improvement  made  thereon  was  made  by  the  de- 
fendant, Willard  N.  Jones,  and  not  by  any  of  said  en- 
trymen ;  and  plaintiff  alleges  that  none  of  said  entrymen 
had  acted  in  good  faith  or  was  acting  in  good  faith  in 
perfecting  said  entry,  but  was  making  the  same  upon 
speculation  and  not  for  the  purpose  of  making  or  secur- 
ing for  himself  or  his  family,  a  .home ;  that  in  truth  and 
in  fact,  all  of  said  entrymen,  after  the  making  of  their 
respective  entries  as  aforesaid,  continued  at  all  times 
during  the  life  of  their  respective  entries,  to  reside  at 
Portland,  Oregon,  except  Benjamin  S.  Hunter,  who  re- 
sided at  all  said  times  at  Dundee,  Oregon,  as  aforesaid; 
that  no  improvements  were  made  upon  any  of  said  lands 
during  the  life  of  said  homestead  entries,  with  the  ex- 
ception that  the  said  defendant,  Willard  N.  Jones,  for 
the  purpose  of  falsely  and  fraudulently  making  it  appear 
that  each  of  said  entrymen  resided  upon  his  respective 
entry,  had  a  house  thereon  built,  a  small,  flimsy,  uninhab- 
itable shack  upon  the  lands  within  each  of  said  entries, 
shortly  before  said  proofs  were  made ;  and  the  said  Wil- 
lard N.  Jones,  also  in  furtherance  of  said  fraudulent 
and  collusive  purpose,  caused  a  small  tract  upon  each 
of  said  entries,  in  extent  less  than  an  acre,  to  be  scratched 
over  in  order  to  give  a  semblance  of  a  foundation  for  the 
statements  of  the  entrymen  and  their  witnesses  that  a 
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portion  of  their  respective  entries  had  been  cultivated." 

By  further  averment  is  appears  that,  relying  upon 
the  false  and  fraudulent  representations  thus  made  by 
the  entrj^men,  the  officers  of  the  Government  were  in- 
duced to  issue  final  certificates  to  them,  and  eventually 
patents  covering  the  lands  comprised  by  the  homesteads 
thus  entered. 

The  prayer  is  for  damages  in  the  sum  of  $133,000. 

The  defendant,  for  a  second  further  and  separate  an- 
swer, has  set  up  the  statute  of  limitations  of  six  years. 

For  a  third  further  and  separate  answer,  it  is  averred 
in  effect  that,  as  to  eight  of  the  entrymen,  none  of  them, 
either  by  himself  or  b)'-  his  final  or  homestead  proof  wit- 
nesses, or  any  witness  produced  by  him,  claimed,  repre- 
sented, or  testified  that  he  had  resided  upon  said  land 
by  him  entered  for  a  period  of  three  years,  or  for  any 
other  or  greater  period  than  as  set  out  at  length;  the 
proofs  showing  that  length  of  residence  ranged  from  13 
to  20  months  after  entry,  supplemented  by  proof  of  ser- 
vice in  the  Army  or  Navy  of  the  United  States  for  the 
remaining  period  of  the  three  years.  Thereupon  it  is  al- 
leged : 

"That  the  plaintiff  and  its  agents  and  officers,  in 
considering  and  passing  on  said  final  proofs,  well  knew 
that  each  of  said  entrymen  and  his  final  proof  witnesses 
had  therein  testified,  stated  and  claimed  less  than  two 
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years'  actual  residence  on  the  part  of  such  entryman, 
and  neither  the  said  plaintiff  nor  any  of  its  agents  or  offi- 
cers in  considering  said  final  proofs  believed  or  under- 
stood, or  had  any  reason  to  believe  or  understand,  that 
any  of  said  entrymen  had  represented  or  claimed  to  have 
resided  upon  said  lands  or  any  thereof  for  three  years, 
but  on  the  contraiy  the  plaintiff  and  each  and  all  of  its 
agents  and  officers,  by  mistake  of  law,  gave  and  allowed 
to  each  of  said  entrymen  credit  for  military  service  as 
aforesaid,  as  a  major  part  of  the  three  years'  actual  resi- 
dence required  by  law,  and  by  reason  of  such  mistake  of 
law,  and  not  otherwise,  issued  the  final  certificates  and 
patents  mentioned  and  referred  to  in  the  complaint." 

As  to  Wells,  the  remaining  one  of  the  nine  entry- 
men,  it  is  alleo-ed  that  he  commuted,  but  that  his  proofs 
show  on  their  face  that  he  was  not  an  actual  resident 
on  his  pretended  homestead  to  exceed  10  weeks.  And  in 
this  relation  defendant  further  avers,  in  effect,  that  the 
plaintiff  and  its  officers  and  agents,  in  considering  said 
final  proof  and  in  issuing  the  final  certificate  and  patent 
referred  to  in  the  complaint  to  the  said  Wells,  fully  and 
well  knew  and  understood  that  Wells  had  not  resided 
upon  said  land  to  exceed  ten  weeks,  and  notwithstanding 
this  knowledge  and  understanding,  issued  such  certifi- 
cate and  patent  to  Wells. 

A  fourth  further  and  separate  answer  is  interposed 
which  relates  wholly  to  the  measure  of  damages  that 
should  be  applied  if  recovery  be  had. 
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The  plaintiff  demurred  to  each  of  these  three  fur- 
ther and  separate  answers,  on  the  ground  that  the  facts 
stated  are  insufficient  in  law  to  constitute  a  defense. 
Wolverton,  District  Judge : 

As  the  second  further  and  separate  answer,  the  de- 
murrer must  be  sustained,  for  the  reason  that  the  same 
question  has  been  previously  decided  adversely  to  de- 
fendant in  this  cause.  United  States  v.  Jones,  218  Fed. 
973. 

The  vital  question  presented  by  the  third  further 
and  separate  answer  is  whether  a  cause  for  deceit  will  lie 
where  the  alleged  deceit  practiced  is  concerning  a  matter 
not  material  to  the  subject  of  negotiation. 

The  situation  in  brief  is  this:  Under  the  general 
homestead  act  and  other  provisions  of  law  having  rela- 
tion to  specific  territory  or  localities,  and  by  virtue  of 
sections  2304-2305  R.  S.,  and  the  act  of  January  26, 
1901  (31  Stat.  740)  relating  to  the  commutation  of 
homestead  entries  in  certain  cases,  honorably  discharged 
soldiers  who  have  made  homestead  entries  are  entitled 
to  have  the  time  of  their  military  service  deducted  from 
the  time  of  residence  and  cultivation  required  to  entitle 
the  homesteader  to  patent ;  one  year's  residence  being  re- 
quired notwithstanding  military  service.  To  illustrate, 
the  time  of  residence  under  the  general  homestead  law  be- 
ing five  years,  if  an  honorably  discharged  soldier  had 
performed  military  service  for  three  years,  he  would  be 
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entitled  to  have  the  time  of  that  service  deducted  from 
the  five  years,  and  would  be  entitled  to  patent  after  hav- 
ing resided  upon  his  homestead  for  the  period  of  two 
years.  Now,  this  regulation  was  applied  by  the  Gov- 
ernment as  to  eight  of  the  persons  alleged  to  have  made 
false  and  fraudulent  final  proofs  respecting  their  home- 
steads. The  proofs  were  of  residence  of  from  13  to  20 
months,  and  of  military  service  to  supplement  the  same 
to  make  out  three  years'  residence  on  the  land,  as  re- 
quired by  the  act  of  August  15, 1894.  The  final  receipts 
were  all  issued  prior  to  the  expiration  of  the  three  years 
subsequent  to  entry  upon  the  lands. 

Properly  construed,  the  act  of  August  15th  does  not 
admit  of  any  such  application.  This  is  conceded,  and  the 
Interior  Department  has  so  construed  the  act  as  applied 
to  the  Siletz  Indian  Reserv^ation  lands.  See  letter  of 
Assistant  Commissioner  to  Register  and  Receiver,  Ore- 
gon City,  Oregon,  of  date  July  2,  1902,  In  re  Hattie  C. 
AUebach,  H.  E.  No.  12949. 

The  act  of  August  15,  1894,  as  it  applies  to  the  Siletz 
Reservation  lands,  requires  that  three  years'  actual  resi- 
dence on  the  land  shall  be  established  "by  such  evidence 
as  is  now  required  in  homestead  proofs,"  as  a  prerequisite 
to  title  or  patent.  This  means  actual  residence  for  the 
term,  not  for  a  portion  thereof  supplemented  by  time 
of  military  or  other  service,  and  manifestly  it  should 
have  been  required  of  these  eight  homesteaders  before 
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final  certificates  were  issued  or  patents  granted  to  the 
lands  comprised  bj^  their  homesteads.  In  issuing  the  cer- 
tificates and  granting  the  patents,  the  Land  Department 
acted  under  a  clear  mistake  of  law,  and,  even  if  it  be 
conceded  that  the  proofs  submitted  were  true  in  every 
respect,  and  made  in  entire  good  faith,  the  entrymen 
were  not  entitled  to  title  to  the  lands  or  to  the  patents. 

Now,  having  gotten  their  patents  on  false  proofs, 
which  proofs,  if  true,  would  not  have  entitled  them  there- 
to, will  the  fraud  and  deceit  thus  practiced,  if  it  may  be 
so  termed,  afford  grounds  upon  which  the  Government 
may  have  relief  in  damages  against  the  participants  in 
the  fraud?  The  proofs  made  were  in  no  wise  material  to 
any  inquiry  pertinent  to  the  establishment  of  the  entry- 
men's  right  to  their  patents,  they  were  wholly  irrelevant 
to  the  inquiry  that  might  properly  have  been  made ;  that 
is,  an  inquiry  with  a  view  to  ascertaining  whether  three 
years'  actual  residence  had  been  made,  with  cultivation, 
improvements,  etc.,  as  required  by  the  act  of  August  15, 
1894. 

The  general  rule  on  the  subject  is  tersely  stated  in 
American  and  English  Enc.  of  Law,  Vol.  14,  p.  59,  as 
follows : 

"To  constitute  fraud,  a  representation  must 
be  as  to  a  material  fact.  With  respect  to  this 
rule,  there  is  no  conflict  of  opinion,  except  some- 
times in  its  application.    A  representation  in  re- 
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lation  to  a  fact  that  is  not  material  to  a  contract, 
though  it  may  be  false  and  known  to  be  false  by 
the  person  making  it,  and  though  it  may  be  acted 
upon  by  the  other  party,  is  not  fraud,  either  for 
the  purpose  of  an  action  of  deceit,  or  for  the  pur- 
pose of  rescinding  the  contract." 

Then  again,  at  page  62  : 

"It  has  been  said  that  fraud  is  material  to  a 
contract  if  the  contract  would  probably  not  have 
been  made  if  the  fraud  had  not  been  practiced. 
This,  however,  is  not  always  true.  If  a  represen- 
tation is  not  material,  a  person  has  no  right  to  act 
upon  it,  and  if  he  does,  he  is  not  entitled  to  relief 
or  redress  on  the  ground  of  fraud.  The  question 
is  not  whether  the  person  to  whom  the  representa- 
tion was  made  deemed  it  material,  but  whether  it 
was  in  fact  material." 

The  rule  that  the  false  representations  must  be  of  a 
fact  material  to  the  contract  or  inquiry  has  the  approval 
of  the  United  States  Supreme  Court.  See  Marshall  v. 
Hubbard,  117  U.  S.  415.  The  Circuit  Court  in  that  case 
instructed  the  jury,  among  other  things,  that  "Not  only 
must  the  representations  be  made,  not  only  must  they  be 
fraudulent,  and  not  only  must  it  appear  that  the  party 
relied,  and  had  a  right  to  rely,  upon  them,  but  it  must 
also  be  shown  that  the  representations  were  material  to 
the  contract  or  transaction  which  took  place  between  the 


vs.  Willard  N.  Jones  69 

parties."    Then  after  so  instructing,  the  court  said :    "I 
think,  therefore,  that  upon  the  proofs  the  case  is  within 
the  rule  laid  down  by  the  Supreme  Court  of  the  United 
States,  namely,  the  court  can  now  see,  upon  the  evidence 
that  bears  upon  the  question  of  materiality  of  the  repre- 
sentations, and  alleged  injury  to  the  defendant,  that  if 
the  jury  were  to  render  a  verdict  against  the  plaintiff 
it  would  have  to  set  that  verdict  aside."    The  court  there- 
upon directed  a  verdict  for  the  plaintiff,  the  fraud  having 
been  set  up  by  the  answer  as  a  defense.    On  appeal  to 
the  Supreme  Court,  the  action  of  the  Circuit  Court  was 
affirmed,  thus  approving  the  holding  of  the  Circuit 
Court. 

Other  cases  hold  to  the  same  principle,  that  the  false 
representations  must  be  of  a  fact  material  to  the  contract 
or  transaction  to  constitute  actionable  deceit.  Saxby 
and  Wife  v.  Southern  Land  Co.,  109  Va.  196;  Hall  v. 
Johnson,  41  Mich.  286.    In  the  latter  case  the  court  says : 

"False  representations,  no  matter  how  acted 
upon,  will  not  be  sufficient  to  set  aside  an  agree- 
ment otherwise  valid  unless  they  were  material." 
Missouri  Lincoln  TiTist  Company  v.  Third  Na- 
tional Bank  of  St.  Louis,  154  Mo.  App.  89; 

Furneaux  v.  Webb,  33  Tex.  App.  560; 

Anderson  v.  Adams,  43  Or.  621,  627. 

The  rule  is  further  extended  to  comprise  alleged 
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false  representations  as  to  a  fact  of  w^hich  the  opposing 
party  had  knowledge,  or  which  was  patent  to  him,  or  of 
a  fact  upon  which  he  had  no  right  to  rely.  In  either  of 
such  cases  the  action  of  deceit  will  not  lie.  Prince  v. 
Overholder,  75  Wis.  646  (citing  Slaughter's  Adm'r  v. 
Gerson,  13  Wall.  385). 

Robins  v.  Hope,  57  Cal.  493.  No  misrepresentation 
concerning  the  state  of  a  party's  own  title  to  land  can  be 
treated  as  misleading  to  him. 

Russell  V.  Branham,  8  Blackford's  Reports  (Ind.) 
277.  A  party  is  not  responsible  for  a  misrepresentation 
of  the  legal  effect  of  a  contract. 

First  National  Bank  of  Elkhart  v.  Osborne  et 
al,  18  Ind.  App.  442. 

Now,  applying  the  doctrine  as  thus  established  by 
the  authorities,  it  is  perfectly  manifest  that  the  alleged 
false  representations  made  bj''  the  proofs  of  the  eight  en- 
trymen  and  their  witnesses  were  wholly  immaterial  to 
the  inquiry  and  to  the  transactions  of  the  entrymen  with 
the  Government;  and  not  only  this,  the  representations 
were  of  facts  upon  which  the  Government  had  no  right 
to  rely.  The  Government  knew  the  law  and  was  cogni- 
zant of  the  proper  interpretation  thereof,  and,  having 
such  knowledge,  it  could  not  be  deceived  by  proofs  that 
had  relation  to  acts  that  could  not  in  any  way  be  con- 
strued as  a  compliance  therewith. 
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The  Government  seeks  to  meet  this  objection  to  the 
right  of  recovery  by  invoking  the  doctrine  that  a  party 
who  has  effected  his  purpose  through  a  misrepresenta- 
tion cannot  deny  its  materiahty.  Bigelow  on  Fraud, 
497.  Citing  also  Fargo  Gaslight  &  Coke  Co.  v.  Fargo 
Gas  &  Electric  Co.,  37  L.  R.  A.  593,  and  note. 

But  the  law  cannot  make  that  material  which  is  abso- 
lutely not  material,  and  so  appears  by  the  very  transac- 
tion itself  and  the  law  governing  the  case.  The  law  of 
estoppel  cannot  go  so  far  as  to  make  false  representa- 
tions made  in  one  transaction  binding  in  another  and  a 
totally  distinct  transaction. 

It  is  further  suggested  that  the  matter  of  material- 
ity is  for  the  jury  and  not  for  the  court. 

"Concerning  the  elements  which  go  to  make 
up  a  case  of  fraud,  it  is  for  the  court  and  not  for 
the  jury  to  determine  whether  e.  g.  an  inducement 
held  out  by  one  party  to  another,  which  the  latter 
professes  to  have  acted  upon,  is  material  or  not. 
*  *  *  Generally  speaking  it  is  also  for  the 
court  to  interpret  language  of  a  perfectly  plain 
nature,  unaffected  by  external  facts  such  as  the 
particular  circumstances  in  which  it  was  used; 
when  so  modified,  it  is  for  the  jury  to  declare  its 
meaning.  But  when,  as  we  have  just  said,  the 
language  is  plain  and  not  subject  to  modifica- 
tion aliunde,  the  case  is  for  the  court;  and  this  is 
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true  in  principle  whether  the  language  be  written 
or  oral.  There  is  no  question  of  the  truth  of  this 
proposition  when  applied  to  written  language; 
and  there  ought  to  be  none  in  regard  to  oral  state- 
ment, for  no  sound  distinction  can  be  drawn  be- 
tween the  two  cases." 

Bigelow  on  fraud,  p.  139. 

This  quotation  from  Bigelow  answers  the  objection. 
As  it  relates  to  the  eight  entrymen,  I  am  impelled  to 
the  conclusion  that  the  answer  states  a  good  defense. 

The  case  of  Wells  presents  the  question  in  a  differ- 
ent aspect.  Wells  made  application  October  1,  1900, 
and  commuted  May  26,  1902.  Under  the  statute  (Sec. 
2301  R.  S.),  Wells  was  entitled  to  commute,  if  so  enti- 
tled at  all,  upon  making  proof  of  settlement  and  of  resi- 
dence and  cultivation  for  a  period  of  fourteen  months. 
The  act  of  August  15,  1894,  requires  actual  residence. 
Adams  v.  Coates,  38  Land  Decisions,  179.  Wells  by 
his  own  testimony  shows  that  he  had  not  actually  resided 
on  his  homestead  anywhere  near  fourteen  months.  He 
was  asked,  "How  much  time  since  entry  have  you  actual- 
ly lived  upon  the  land?"  To  which  he  answered,  "Be- 
tween the  time  of  entry,  viz.,  October  1,  1900,  and  the 
present  time  I  have  been  there  five  times,  remaining 
there  each  time  from  one  to  two  weeks." 

The  Government  knew  from  this  testimony  that 
Wells  had  not  complied  with  the  law.    Notwithstanding, 
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it  issued  to  him  the  final  receipt  and  later  the  patent. 
Being  fully  aware  of  the  situation,  the  Government  could 
not  have  been  deceived  by  the  proofs  made.  Even  if 
true,  the  proofs  did  not  entitle  Wells  to  his  final  receipt 
or  patent.  So  that,  in  either  aspect,  the  Government 
could  not  have  been  defrauded  of  the  land.  If  it  be  ar- 
gued that  the  Government  relied  upon  the  proofs,  the 
natural  and  pertinent  answer  is  that,  knowing  the  law 
and  the  requirements  of  Congress  in  such  a  case,  it  had 
no  right  to  rely  upon  them,  whether  true  or  false,  to  the 
extent  of  approving  the  claim  and  issuing  final  receipt 
and  patent.  Such  being  the  situation,  the  Government 
is  not  entitled  to  an  action  in  deceit. 

The  demurrer  will  be  sustained  as  to  the  second  fur- 
ther and  separate  defense,  and  overruled  as  to  the  third. 

As  to  the  fourth,  I  am  still  of  the  opinion  that  this 
is  not  the  time  to  pass  upon  the  question  involved. 

Judgment  accordingly. 

Filed  March  31,  1916.    G.  H.  Marsh,  Clerk. 

And  afterwards,  to  wit,  on  the  31st  day  of  March,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  a  Re- 
ply in  words  and  figures  as  follows,  to  wit : 

REPLY. 

Comes  now  the  complainant  in  the  above  entitled  ac- 
tion, and  by  this  reply  denies  each  and  every  allegation 
contained  in  defendant's  first  further  and  separate  an- 
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swer  and  alleged  defense,  except  as  in  the  complaint 
of  complainant  alleged ;  and  here  replying  to  defendant's 
third  and  fourth  further  and  separate  amended  answers 
and  defenses,  complainant  admits,  denies  and  alleges: 

I. 

Replying  to  paragraph  I  of  defendant's  third,  fur- 
ther and  separate  amended  answer,  complainant  alleges 
that  the  several  tracts  of  land  in  the  complaint  described 
as  having  been  respectively  entered  by  the  entrymen 
therein  mentioned  were,  at  the  time  the  same  were  en- 
tered, subject  to  entTy  as  homesteads  under  and  pur- 
suant to  the  act  of  Congress  approved  August  15,  1894, 
as  amended  by  acts  of  Congress  approved  May  17,  1900, 
and  January  26,  1901,  and  that  each  of  said  tracts  of 
land  was  entered  as  a  homestead  at  the  time  and  by  the 
person  alleged  in  the  complaint  of  complainant  under 
said  acts  of  Congress  and  not  otherwise,  and  complainant 
admits  that  the  said  entrymen  did  not  pay  the  sum  of 
$1.50  per  acre  or  any  sum  per  acre  for  said  lands  so  en- 
tered, or  any  thereof  (except  as  said  entryman  Wells 
paid  for  commutation  of  his  one  of  said  entries)  because 
and  by  reason  of  the  provisions  of  said  act  of  Congress 
approved  May  17,  1900,  and  referred  to  in  paragraph 
III  of  the  complaint  of  complainant;  and  complainant 
further  admits  that  by  the  provisions  of  said  act  of  Au- 
gust 15,  1894,  as  amended  by  said  act  of  Congress  ap- 
proved ^lay  17,  1900,  and  upon  claims  made  thereunder 
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and  not  commuted  under  the  provisions  of  said  act  of 
Congress  approved  January  26,  1901,  three  years  actual 
residence  on  the  land  was  required  of  the  entryman  to 
be  established  by  such  evidence  as  was  required  in  home- 
stead proofs,  and  that  such  proof  of  such  residence  on 
the  part  of  such  entryman  was  prerequisite  to  the  pass- 
ing of  title  or  issue  of  patent  to  the  lands  so  entered,  but 
complainant  denies  each  and  eveiy  other  allegation  of 
said  paragraph  of  said  third  further  and  separate 
amended  answer  contained. 

II. 

Replying  to  paragraph  II  of  defendant's  third  fur- 
ther and  separate  amended  answer,  complainant  admits 
that  the  entrymen  named  in  the  comj)laint  of  complain- 
ant, namely,  Benjamin  S.  Hunter,  Oliver  I.  Conner, 
William  Teghtmeier,  Robert  D.  Depue,  Joseph  Gillis, 
Thomas  Johnson,  Edward  C.  Brigham  and  Anthony 
Gannon,  respectively  entered  the  respective  tracts  of 
land  in  the  complaint  described  and  averred  to  have  been 
by  them  respectively  entered  under  the  said  act  of  Con- 
gress approved  August  15,  1894,  as  amended  by  said 
act  of  Congress  approved  May  17, 1900,  and  on  the  dates 
in  the  said  complaint  alleged,  and  complainant  admits 
each  and  every  other  allegation  in  said  paragraph  II  of 
said  further  and  separate  amended  answer  contained. 

III. 

Replying  to  paragraph  III  of  defendant's  third  fur- 
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ther  and  separate  amended  answer,  complainant  admits 
each  and  every  allegation  therein  contained  and  the 
whole  thereof. 

IV. 

Replying  to  paragraph  IV  of  defendant's  third  fur- 
ther and  separate  amended  answer,  complainant  admits 
that  complainant  and  its  agents  and  officers,  in  consider- 
ing and  passing  on  the  final  proofs  of  the  entrymen 
Hunter,  Conner,  Teghtmeier,  Depue,  Gillis,  Johnson, 
Brigham,  and  Gannon,  well  knew  that  each  of  said  en- 
trymen and  his  final  proof  witnesses  had  therein  testi- 
fied, stated  and  claimed  less  than  two  years  actual  resi- 
dence on  the  part  of  such  entryman  upon  his  entry  and 
admits  that  neither  the  said  complainant  nor  any  of  its 
agents  or  officers,  in  considering  said  final  proofs  be- 
lieved or  understood  or  had  any  reason  to  believe  or  un- 
derstand that  any  of  said  entrymen  had  represented  or 
claimed  to  have  resided  upon  said  lands  so  by  them  en- 
tered, or  any  thereof,  for  three  years,  and  admits  that 
complainant  and  each  and  all  of  its  agents  and  officers 
gave  and  allowed  to  each  of  said  entrymen  credit  for 
military  service  as  aforesaid,  as  a  major  part  of  the  three 
years'  actual  residence  required  by  said  act  of  Congress 
approved  August  15,  1894,  as  amended  by  said  act  of 
Congress  approved  May  17,  1900,  and  issued  the  final 
certificates  and  patents  to  said  entrymen  mentioned  and 
referred  to  in  the  complaint  of  complainant,  but  com- 
plainant denies  each  and  every  other  allegation  in  said 
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paragraph  of  said  third  further  and  separate  amended 
answer  contained,  and  avers  that  the  issuance  of  said 
final  certificates  and  patents  was  induced  by  the  fraud 
heretofore  alleged  of  defendant  and  of  said  entrymen 
and  witnesses  aforesaid ;  and  complainant  further  alleges 
but  for  the  said  fraud  so  by  defendant  and  by 
said  entrymen  and  proof  witnesses  practiced  upon  com- 
plainant as  in  the  complaint  thereof  alleged,  none  of  said 
final  certificates  or  patents  would  have  been  by  com- 
plainant issued. 

V. 

Replying  to  paragraphs  V,  and  VI  of  the  third  fur- 
ther and  separate  amended  answer  of  defendant  com- 
plainant admits  each  and  every  allegation  in  said  para- 
graphs contained  and  the  whole  thereof. 

VI. 

Replying  to  paragraph  VII  of  the  third  further  and 
separate  amended  answer  of  defendant,  complainant  ad- 
mits that  the  said  entryman  Wells  made  commutation 
homestead  proof  on  said  26th  day  of  May,  1902,  and  in 
making  such  proof  testified,  among  other  things,  sub- 
stantially as  is  set  forth  in  said  paragraph  VII  afore- 
said, but  complainant  denies  that  the  whole  of  the  testi- 
mony and  proof  of  said  Wells  is  in  said  paragraph  set 
forth,  and  avers  that  that  portion  of  the  testimony  and 
proof  set  forth  in  said  paragraph  VII  is  but  a  part  and 
portion  of  the  fraudulent  and  false  testimony  and  final 
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proof  submitted  by  said  Wells  and  by  his  said  witnesses ; 
and  complainant  avers  that  on  said  26th  day  of  May, 
1902,  and  as  a  part  of  his  final  homestead  proof,  and  in 
addition  to  the  testimony  in  said  paragraph  VII  of  said 
further  and  separate  amended  answer  set  forth,  the  said 
Wells  falsely  swore  and  testified,  among  other  things, 
as  follows : 

"I,  John  L.  Wells,  claiming  the  right  to  com- 
mute under  Section  2301  of  the  Revised  Statutes 
of  the  United  States,  my  homestead  entry  No. 

,  made  upon  the  S%  SE  ^  and  Lots  1  and 

2,  Sec.  10— NEl/4  NEI4  section  15,  township 
9  S  range  10  W,  do  solemnly  swear  that  I  made 

settlement  upon  said  land  on  the day  of 

August,  1900,  and  that  since  such  date,  to  wit: 

on  the day  of  August,  1900,  I  have  built 

a  house  on  said  land,  and  have  continued  to  reside 
thereon  up  to  the  present  time." 

And  among  other  things,  as  follows : 

"Q.  Why  have  you  not  spent  more  time 
upon  your  claim? 

A.  I  had  to  get  away  to  get  my  living  as  I 
could  not  get  a  living  on  the  claim  and  had  to 
earn  my  living.  I  am  an  insurance  agent  and 
have  been  attending  at  the  local  office  in  Port- 
land upon  this  business,  and  thus  only  temporar- 
ily absent  from  my  claim  for  this  purpose.    I  do 
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not  own  any  home  anj^where  except  upon  this 
claim.  My  wife  was  there  with  me  in  August, 
1901,  remaining  thei^  with  me  two  weeks.  It  is 
impossible  for  us  to  remain  steadily  upon  the  tract 
in  its  present  condition,  and  we  have  done  the 
best  we  could  to  fulfill  the  law  and  at  the  same 
time  earn  a  living  for  ourselves." 

And  among  other  things,  as  follows : 

"I,  John  L.  Wells,  having  made  a  homestead 
entiy  on  the  SI/2  SEl/4  and  lots  1  &  2,  section 
10  and  NEl/4  NEl/4  section  No.  15,  in  township 
No.  9  S.  range  No.  10  W.,  subject  to  entry  at 
Oregon  City,  Oregon,  under  Section  2301  of  the 
Revised  Statutes  of  the  United  States  do  now 
apply  to  perfect  mj^  claim  thereto  by  virtue  of 
Section  2301  of  the  Revised  Statutes  of  the 
United  States,  and  for  that  purpose  do  solemnly 
swear  that  I  am  a  native  born  citizen  of  the 
United  States;  that  I  have  made  actual  settle- 
ment upon  and  have  cultivated  and  resided  upon 

said  lands  since  the day  of  August,  1900, 

to  the  present  time." 

And  complainant  further  avers  that  by  the  sworn 
testimony  and  answers  of  George  West,  one  of  the  wit- 
nesses upon  final  proof  of  the  said  Wells,  and  given  on 
said  26th  day  of  May,  1902,  it  was  by  said  West  and 
by  the  fraudulent  procurement  of  said  Jones  as  in  the 
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complaint  of  complainant  alleged,  falsely  and  fraudu- 
lently testified,  among  other  things,  as  follows : 

"Q.  When  did  claimant  settle  upon  the 
homestead,  and  what  date  did  he  establish  actual 
residence  thereon? 

A.     August,  1900 — same  time. 

Q.  Have  claimant  and  family  resided  con- 
tinuously on  the  homestead  since  first  establishing 
residence  thereon ?  (If  settler  is  unmarried  state 
the  fact). 

A.  He  has  lived  there  continuously,  his  wife 
has  lived  there  while  she  was  well. 

Q.  For  what  period  or  periods  has  the  set- 
tler been  absent  from  the  land  since  making  set- 
tlement, and  for  what  purpose,  and  if  temporarily 
absent  did  claimant's  family  reside  upon  and  cul- 
tivate the  land  during  such  absence? 

A.  He  has  been  off  for  two  or  three  months 
at  one  time  on  business — at  first  he  was  unmar- 
ried, but  his  wife  has  lived  on  the  place  since  ex- 
cept when  he  was  off  on  business." 

Complainant  further  avers:  that  by  the  sworn  testi- 
mony and  answers  of  William  Teghtmeier,  one  of  the 
witnesses,  upon  final  proof  of  the  said  Wells,  and  given 
on  the  26th  day  of  May,  1902,  it  was  by  said  Teght- 
meier and  by  the  fraudulent  procurement  of  said  Jones, 
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as  in  the  complaint  of  complainant  alleged  falsely  and 
fraudulently  testified  among  other  things  as  follows : 

"Q.  When  did  claimant  settle  upon  the 
homestead  and  at  what  date  did  he  establish  ac- 
tual residence  thereon? 

A.     August  26,  1900,  I  think — same  date. 

Q.  Have  claimant  and  family  resided  con- 
tinuously on  the  homestead  since  first  establish- 
ing residence  thereon?  (If  settler  is  unmarried 
state  the  fact) . 

A.  He  is  married — they  have  lived  there 
continuously. 

Q.  For  what  period  or  periods  has  the  set- 
tler been  absent  from  the  land  since  making  set- 
tlement and  for  what  purpose  and  if  temporarily 
absent  did  claimant's  family  reside  upon  and  cul- 
tivate the  land  during  such  absence? 

A.     No,  he  has  never  been  absent." 
VII. 

Replying  to  paragraph  VIII  of  the  third  further 
and  separate  amended  answer  of  defendant  complainant 
admits  that  the  answers  and  representations  of  said  en- 
tryman  Wells  in  paragraph  VII  of  said  third  further 
and  separate  amended  answer  of  defendant  set  forth  and 
by  that  portion  of  the  final  proof  of  said  entryman  Wells, 


82  United  States  of  America 

the  said  Wells  notified  and  advised  plaintiff  that  he  had 
not  been  actually  present  upon  his  said  land  and  entry 
in  excess  of  the  total  period  of  ten  weeks  prior  to  de- 
fendant making  such  final  proof  and  which  said  final 
proof  is  the  homestead  proof  referred  to  in  complain- 
ant's complaint,  and  complainant  admits  that  complain- 
ant and  its  officers  and  agents  in  considering  said  final 
proof  of  said  Wells  and  in  issuing  the  final  certificate 
and  patent  to  said  Wells  referred  to  in  said  complain- 
ant's complaint  laiew  and  understood  that  said  Wells 
had  not  been  actually  present  upon  his  said  homestead 
entry  and  land  in  excess  of  said  total  period  of  ten  weeks 
and  so  knowing  and  understanding  that  complainant  is- 
sued said  certificate  and  patent  to  said  Wells  in  said 
complaint  mentioned,  but  complainant  denies  each  and 
everj''  other  allegation  in  said  paragraph  contained,  and 
further  alleges  that  but  for  the  said  fraud  so  by  defend- 
ant and  by  the  said  Wells  and  his  proof  witnesses  prac- 
ticed upon  complainant  as  in  the  complaint  thereof  al- 
leged, the  said  final  certificate  or  patent  would  not  have 
been  by  complainant  to  said  Wells  issued. 

VIII. 

Replying  to  paragraph  I  of  the  fourth  further  and 
separate  answer  of  the  defendant,  complainant  admits 
that  each  of  the  entrymen  mentioned  and  referred  to  in 
paragraph  II  of  the  third  further  and  separate  amended 
answer  herein,  in  making  and  submitting  his  final  home- 
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stead  proof  in  the  complaint  mentioned  and  referred  to, 
personally,  and  each  of  his  final  proof  witnesses  testifiedi 
stated,  and  advised  the  plaintiff,  its  agents  and  officers, 
that  he,  the  said  entryman,  had  not  resided  upon  the  land 
by  him  entered  as  in  the  complaint  described  or  any 
thereof  prior  to  the  making  of  his  homestead  or  final 
proof  in  the  complaint  mentioned  for  a  period  of  three 
years  nor  for  any  greater  period  generally  than  from  one 
to  one  and  one-half  years,  and  in  one  instance  (Teght- 
meier)  one  and  three- fourths  years,  and  complainant  ad- 
mits that  complainant  and  its  officers  and  agents,  in  con- 
sidering said  homestead  or  final  proofs  and  in  issuing  the 
final  certificates  and  patents  in  the  complaint  mentioned 
well  knew  and  understood  that  each  of  said  entrymen 
had  not  resided  upon  the  land  by  him  entered  in  the  com- 
plaint mentioned  for  three  years  prior  to  the  making  of 
the  homestead  or  final  proof  in  said  complaint  men- 
tioned, nor  for  any  greater  period  of  time  than  that 
shown  by  said  proof  of  said  entrymen  in  each  entry,  and 
that  complainant  and  its  agents  and  officers,  notwith- 
standing said  knowledge  and  understanding,  issued  said 
certificates  and  patents  in  the  complaint  mentioned,  but 
complainant  denies  that  said  certificates  and  patents 
were  issued  by  complainant  and  its  agents  and  officers 
by  mistake  or  error  of  law ;  and  avers  that  the  issuance 
thereof  was  induced  by  the  fraud  heretofore  alleged  of 
defendant  and  said  entyrmen  and  witnesses  aforesaid; 
and  complainant  further  alleges  that  but  for  the  said 
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fraud  so  by  defendant  and  by  said  entrymen  and  proof 
witnesses  practiced  upon  complainant  as  in  the  com- 
plaint thereof  alleged,  none  of  said  final  certificates  or 
patents  would  have  been  by  complainant  issued. 

IX. 

Replying  to  paragraph  II  of  said  fourth  further  and 
saparate  amended  answer  of  defendant,  complainant  ad- 
mits that  said  Wells  paid  plaintiff  for  the  tract  consist- 
ing of  160  acres  entered  by  him,  in  the  complaint  men- 
tioned, the  sum  of  two  hundred  forty  ($240.00)  dollars 
upon  commutation  of  his  said  entry,  and  prior  to  the  is- 
suance of  patent  therefor  as  in  complainant's  complaint 
alleged,  but  complainant  denies  each  and  every  other 
allegation  in  said  paragraph  contained. 

X. 

Replying  to  paragraph  III  of  said  fourth  further 
and  separate  amended  answer  of  defendant  complainant 
admits  each  and  every  allegation  therein  contained  and 
the  whole  thereof. 

XI. 

Replying  to  paragraph  IV  of  said  fourth  further 
and  separate  amended  answer  of  defendant,  complainant 
denies  each  and  every  allegation  therein  contained,  and 
the  whole  thereof. 

WHEREFORE  complainant  demands  judgment 
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against  defendant  as  in  complainant's  complaint  hereto- 
fore demanded. 

EVERETT  A.  JOHNSON, 

Assistant  United  States  Attorney  for  Oregon. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Everett  A.  Johnson,  being  first  duly  sworn  depose 
and  say  that  I  am  Assistant  United  States  Attorney  for 
the  District  of  Oregon,  and  that  I  have  prepared  the 
foregoing  reply  and  know  the  contents  thereof,  and  that 
the  allegations  therein  contained  are  true  as  I  verily  be- 
lieve. 

EVERETT  A.  JOHNSON, 

Subscribed  and  sworn  to  before  me  this  31st  day  of 
March,  1916. 

'(Seal)  John  J.  Beckman, 

Notary  Public  for  Oregon. 

My  commission  expires  February  16,  1917. 

United  States  of  America, 
District  of  Oregon — ss. 

Service  of  the  within  Reply  is  hereby  acknowledged 
by  acceptance  of  a  copy  thereof  duly  certified  to  as  such 
by  Everett  A.  Johnson,  Assistant  United  States  Attor- 
ney, this day  of  March,  1916. 

FULTON  &  BOWERMAN, 

Of  Attorneys  for  Defendant. 
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Filed  March  31,  1916.    G.  H.  Marsh,  Clerk. 

And  afterwards,  to  wit,  on  the  1st  day  of  April,  1916, 
there  was  duly  filed  in  said  Court  and  cause  a  Mo- 
tion for  Judgment  on  the  pleadings,  in  words  and 
figures  as  follows,  to  wit : 

MOTION  FOR  JUDGMENT  ON  THE  PLEAD- 
INGS. 

Comes  now  the  defendant  in  the  above  entitled  cause 
and  said  cause  being  at  issue,  moves  the  court  for  a 
judgment  dismissing  said  action,  for  the  reason  that  on 
the  face  of  the  pleadings,  and  under  the  facts  alleged  and 
admitted,  it  appears  that  the  plaintiff  is  not  entitled  to 
recover  against  the  defendant. 

FULTON  &  BOWERMAN, 

Attorneys  for  Defendant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  motion  by  the  delivery  of  a 
duly  certified  copy  thereof  as  provided  by  law,  at  Port- 
land, Oregon,  on  this  1st  day  of  April,  1916,  is  hereby 
admitted. 

E.  A.  JOHNSON, 
Assistant  U.  S.  Attorney  and  of  Attorneys  for  Com- 
plainant. 

Filed  April  1,  1916.    G.  H.  Marsh,  Clerk. 
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And  afterwards,  to  wit,  on  Saturday,  the  1st  day  of 
April,  1916,  the  same  being  the  24th  judicial  day 
of  the  regular  March,  1916,  term  of  said  court;  pres- 
ent: the  Honorable  Charles  E.  Wolverton,  United 
States  District  Judge,  presiding,  the  following  pro- 
ceedings were  had  in  said  cause,  to  wit : 

JUDGMENT. 

Now,  at  this  day,  come  the  plaintiff  by  Mr.  Everett 
A.  Johnson,  Assistant  United  States  Attorney  and  the 
defendant  by  Mr.  C.  W.  Fulton,  of  counsel;  whereupon 
this  cause  comes  on  to  be  heard  upon  the  motion  of  said 
defendant  for  judgment  upon  the  pleadings,  and  the 
Court  having  heard  the  arguments  of  counsel  and  being 
fully  advised  in  the  premises, 

IT  IS  ORDERED  that  said  motion  be,  and  the 
same  is  hereby  allowed  and  that  said  plaintiff  take  noth- 
ing by  this  action,  and  that  said  defendant  go  hence  with- 
out day. 

And  afterwards,  to  wit,  on  the  24th  day  of  Maj'',  1916, 
there  was  dulj^  filed  in  said  Court  and  cause  a  Peti- 
tion for  Writ  of  Error,  in  words  and  figures  as  fol- 
lows, to  wit : 

PETITION  FOR  WRIT  OF  ERROR. 

Comes  now  the  complainant.  United  States  of  Amer- 
ica, by  Clarence  L.  Reames,  United  States  Attorney  for 
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Oregon,  and  Barnett  L.  Groldstein,  Assistant  United 
States  Attorney  for  Oregon,  under  and  by  authority  and 
direction  of  the  Attorney  General  of  the  United  States, 
and  says  that  on  the  1st  day  of  April,  1916,  this  court 
entered  judgment  herein  in  favor  of  the  defendant  and 
against  the  complainant,  in  which  judgment  and  pro- 
ceedings had  prior  thereto  in  this  cause,  certain  errors 
were  committed  to  the  prejudice  of  this  complainant,  all 
of  which  will  more  in  detail  appear  from  the  assignment 
of  errors  which  this  complainant  filed  with  this  petition. 

WHEREFORE,  this  complainant  prays  that  a  writ 
of  error  may  be  issued  in  its  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  ninth  circuit  for 
the  correction  of  errors  so  complained  of,  and  that  a 
transcript  of  record,  proceedings  and  papers  in  this 
cause  duly  authenticated  may  be  sent  to  such  Circuit 
Court  of  Appeals  for  said  circuit. 

CLARENCE  L.  REAMES, 

United  States  Attorney. 

BARNETT  H.  GOLDSTEIN, 

Assistant  United  States  Attorney. 

Filed  May  24,  1916.     G.  H.  Marsh,  Clerk. 

And  afterwards,  to  wit,  on  the  24th  day  of  May,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  an  As- 
signment of  Errors  in  words  and  figures  as  follows, 
to  wit : 
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ASSIGNMENT  OF  ERRORS. 

Comes  now  the  United  States  of  America,  the  plain- 
tiff in  the  above  entitled  cause,  appearing  by  Clarence 
L.  Reames,  United  States  Attorney,  and  Bamett  H. 
Goldstein,  Assistant  United  States  Attorney  for  the 
district  of  Oregon,  and  in  connection  with  its  petition  for 
writ  of  error  from  the  judgment  made  and  entered  in 
said  cause  in  this  court  on  the  1st  day  of  April,  1916, 
files  this,  its  assignment  of  errors,  upon  which  it  intends 
to  rely  in  the  prosecution  of  its  said  writ  of  error : 

I. 

The  court  erred  in  allowing  and  granting  defendant's 
motion  for  a  judgment  dismissing  the  above  entitled 
cause  upon  the  pleadings. 

11. 

The  court  erred  in  holding  and  deciding  that  on  the 
face  of  the  pleadings  and  upon  the  facts  alleged  and  ad- 
mitted the  plaintiff  was  not  entitled  to  recover  against 
the  defendant. 

III. 

The  court  erred  in  holding  and  deciding  that  the 
fraudulent  representations  made  by  the  respective  entry- 
men  in  support  of  their  entries  embracing  the  lands  in- 
volved in  said  cause  were  immaterial. 

IV. 

The  court  erred  in  holding  that  because  of  an  alleged 
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erroneous  allowance  by  the  officials  of  plaintiff's  land 
department  of  military  service  in  lieu  of  a  period  of  ac- 
tual residence,  the  false  and  fraudulent  affidavits  and 
proofs  made  by  the  homestead  entrymen  were  immate- 
rial, notwithstanding  that  such  false  and  fraudulent  affi- 
davits and  proofs  were  relied  upon  as  true  by  officials 
of  plaintiff's  land  dpartment,  and  if  such  affidavits  and 
proofs  had  not  been  made  no  patents  for  the  lands  in- 
volved would  have  been  issued. 

V. 

The  court  erred  in  holding  and  deciding  that  the 
plaintiff  was  not  entitled  to  recover,  when  it  appears 
from  the  pleadings  that  the  homestead  entries  embracing 
the  lands  involved,  in  support  of  which  the  false  and 
fraudulent  proofs  of  residence  were  offered,  were  not 
in  fact  made  by  the  respective  entrymen  for  their  own 
benefit,  but,  on  the  contrary,  were  made  for  the  benefit 
of  the  defendant,  in  violation  of  the  law. 

VI. 

The  court  erred  in  holding  and  deciding  that  the 
proof  in  support  of  the  homestead  entry  made  by  John 
L.  Wells  showed  that  the  requisite  term  of  residence  had 
not  been  maintained,  and  that  therefore  the  false  and 
fraudulent  representations  made  by  him  were  immate- 
rial. 

VII. 

The  court  erred  in  not  holding  and  deciding  that  the 
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homestead  entries  embracing  the  lands  involved,  having 
been  made  by  the  respective  entrymen  not  in  their  own 
behalf  or  for  their  own  benefit,  but  at  the  instigation  and 
for  the  benefit  of  the  defendant,  said  homestead  entries 
were  therefore  illegal  and  fraudulent  and  constituted  the 
means  by  which  the  defendant  wrongfully  deprived  the 
plaintiff  of  its  title  to  valuable  tracts  of  land. 

VIII. 

The  court  erred  in  for  any  reason  rendering  judg- 
ment in  favor  of  the  defendant  upon  the  pleadings. 

WHEREFORE  the  plaintiff  prays  that  the  said 
judgment  of  the  district  court  be  in  all  things  reversed 
and  that  such  directions  be  given  to  correct  the  errors 
complained  of  as  of  right  and  according  to  law  should  be 
done. 

CLARENCE  L.  REAMES, 

United  States  Attorney. 

BARNETT  H.  GOLDSTEIN, 

Assistant  United  States  Attorney. 

Filed  May  24, 1916.     G.  H.  Marsh,  Clerk. 

And  afterwards,  to  wit,  on  Wednesday,  the  24th  day  of 
May,  1916,  the  same  being  the  69th  judicial  day  of 
the  regular  March,  1916,  term  of  said  Court;  pres- 
ent: the  Honorable  Robert  S.  Bean,  United  States 
District  Judge  presiding,  the  following  proceedings 
were  had  in  said  cause,  to  wit : 
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ORDER  ALLOWING  WRIT  OF  ERROR. 

On  this  24th  day  of  May,  1916,  the  above  named 
plaintiff  appearing  by  Barnett  H.  Goldstein,  Assistant 
United  States  Attorney  for  the  district  of  Oregon,  and 
filing  herein  and  presenting  to  the  court  its  petition  pray- 
ing for  an  allowance  of  a  writ  of  error  and  assignment  of 
errors  intended  to  be  urged  by  it,  and  praying  also  that 
a  transcript  of  the  record  and  proceedings  and  papers 
upon  which  the  judgment  herein  was  rendered,  duly  au- 
thenticated, be  sent  to  the  United  States  Circuit  Court 
of  Appeals  for  the  ninth  circuit,  and  that  such  other 
and  further  proceedings  may  be  had  as  may  be  proper  in 
the  premises, 

Now,  on  consideration  thereof,  the  court  does  allow 
the  writ  of  error  as  prayed  in  the  petition  of  plaintiff 
without  bond  of  the  plaintiff,  it  appearing  that  the  above 
entitled  cause  is  one  in  which  the  United  States  of  Amer- 
ica is  appellant,  and  is  brought  under  and  by  direction  of 
the  Attorney  General  of  the  United  States. 

R.  S.  BEAN, 

Judge  of  the  District  Court. 

Filed  May  25,  1916.    G.  H.  Marsh,  Clerk. 
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UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 

I,  G.  H.  MARSH,  Clerk  of  the  District  Court  of  the 
United  States,  for  the  District  of  Oregon,  do  hereby  cer- 
tify that  I  have  prepared  the  foregoing  transcript  of  rec- 
ord on  writ  of  error  in  the  case  in  which  the  United 
States  of  America  is  plaintiff  and  plaintiff  in  error, 
and  Willard  N.  Jones  is  defendant  and  defendant  in 
error,  in  accordance  with  the  law  and  rules  of  court  and 
in  accordance  with  the  praecipe  of  said  plaintiff  in  error, 
and  that  the  said  transcript  is  a  full,  true,  and  correct 
transcript  of  the  record  and  proceedings  had  in  said  court 
in  said  cause  in  accordance  with  the  said  praecipe  as  the 
same  appear  of  record  and  on  file  at  my  office  and  in  my 
custody. 

And  I  further  certify  that  the  cost  of  the  foregoing 

transcript  of  record  is  $ for  printing 

said  transcript,  and  that  the  same  has  been  paid  by  said 
plaintiff  in  error. 


In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  Portland,  in  said 
district,  this day  of  June,  1916. 

Clerk. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


UNITED  STATES  OF  AMERICA, 

Plaintiff  in  Error, 
vs. 

WILLARD  N.  JONES, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


Upon  Writ  of  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


BRIEF  OF  APPELLANT. 

The  appellant,  United  States  of  America,  appeals 
from  a  judgment  upon  the  pleadings  rendered  by  the 
District  Court  of  Oregon  in  favor  of  the  defendant, 
Willard  N.  Jones. 


STATEMENT  OF  THE  CASE. 

This  is  an  action  at  law  brought  bj?^  the  Government 
to  recover  damages  for  alleged  fraud  and  deceit  com- 
mitted by  the  defendant  Willard  N.  Jones  in  securing 
the  issuance  of  patents  to  certain  lands  within  the  dimin- 
ished Siletz  reservation  in  the  State  of  Oregon  through 
the  procurement  by  the  defendant  of  nine  entrymen  to 
make  fraudulent  entries  and  proofs  under  the  home- 
stead act. 

Briefly,  the  complaint  avers  that  between  August 
15,  1900,  and  February  25,  1901,  the  defendant,  in- 
tending to  deceive  the  officers  of  the  government,  and 
to  defraud  and  cheat  the  government  out  of  the  title, 
use  and  possession  of  a  large  portion  of  its  unappro- 
priated public  lands  open  to  settlement  and  entry  under 
the  homestead  laws,  w  ith  a  view  to  acquiring  title  thereto 
in  himself,  solicited,  induced  and  entered  into  a  fraudu- 
lent arrangement  with  nine  veterans  of  the  Civil  War, 
qualified  to  make  homestead  entries,  whereby  said  entry- 
men  should  make  homestead  application  for  certain 
heavily  timbered  lands  within  the  diminished  Siletz  reser- 
vation subject  to  homestead  entry,  and  should  thereafter 
make  and  submit  fraudulent  proofs  as  to  settlement, 
residence,  improvements  and  cultivation,  etc.,  and  that 
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thereafter,  in  pursuance  to  such  solicitation,  inducement 
and  arrangement,  the  said  entrymen  did  make  such 
fraudulent  proofs;  that  in  reliance  upon  the  said  repre- 
sentations contained  in  said  proofs  and  believing  the 
same  to  be  true,  patents  were  issued  to  each  of  the  nine 
entrymen,  conveying  the  title  to  the  land  entered;  that 
by  reason  of  the  false  and  fraudulent  representations 
and  unlawful  collusive  and  corrupt  agreement  and  un- 
derstanding between  said  entrymen  and  the  defendant, 
the  plaintiff  was  wrongfully  and  unlawfully  induced  to 
issue  said  patents  and  part  with  the  title  to  said  lands, 
to  its  damage  in  the  sum  of  $133,000,  for  which  sum 
judgment  is  prayed. 

The  fraudulent  representations  alleged  in  the  com- 
plaint are: 

That  in  said  final  proofs,  each  of  said  entrymen  rep- 
resented that  he  had  established  a  residence  upon  the  land 
embraced  in  said  entry;  had  made  substantial  improve- 
ments thereon ;  had  cultivated  that  portion  of  said  lands 
described  in  his  proof  and  had  not  conveyed  any  part  of 
said  lands  and  had  not  made  any  contract  directly  or 
indirectly  whereby  the  title  which  he  might  acquire  from 
the  government  should  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  himself;  and  that  he  was 


acting  in  good  faith  in  perfecting  the  entry;  when  in 
truth  and  in  fact,  each  of  said  entrymen  then  and  there 
well  know  that  each  and  every  one  of  said  representa- 
tions were  false ;  that  whatever  cultivation  and  improve- 
ment were  made,  were  made  by  the  defendant,  who  also 
paid  the  fees  and  expenses  in  connection  with  such 
entries;  that  none  of  said  entrymen  acted  in  good  faith 
nor  with  the  intent  to  secure  a  home  each  for  himself,  but 
for  speculative  purposes,  in  conformity  with  the  con- 
tract set  out  in  the  said  complaint  whereby  in  pursuance 
to  which,  the  land  entered  was  thereafter  mortgaged  to 
said  defendant. 

The  lands  were  entered  under  the  act  of  August  15, 
1894  (28  Stat.  L.  286,  326),  wherein  provision  was 
made  for  disposition  of  certain  ceded  lands  formerly  a 
part  of  the  Siletz  reservation,  in  language  following : 

"The  mineral  lands  shall  be  disposed  of  under 
the  laws  applicable  thereto,  and  the  balance  of  the 
land  so  ceded  shall  be  disposed  of  until  further  pro- 
vided by  law  under  the  townsite  law  and  under  the 
provisions  of  the  homestead  law.  Pix)vided,  how- 
ever, that  each  settler,  under  and  in  accordance  with 
the  provisions  of  said  homestead  laws  shall,  at  the 
time  of  making  his  original  entry,  pay  the  sum  of 
fifty  cents  per  acre  in  addition  to  the  fees  now  re- 
quired by  law,  and  at  the  time  of  making  final 
proof  shall  pay  the  further  sum  of  one  dollar  per 
acre,  final  proof  to  be  made  within  five  years  from 


the  date  of  entry,  and  three  years'  actual  residence 
on  the  land  shall  be  established  by  such  evidence 
as  is  now  required  in  homestead  proofs  as  a  pre- 
requisite to  title  or  patent." 

Subsequently,  by  act  of  May  17,  1900  (31  Stat. 
179),  Congress  provided  in  effect  that,  upon  payment 
to  the  local  land  officers  of  the  usual  and  customary  fees, 
no  other  or  further  charge  of  any  kind  whatsoever  should 
be  required  from  such  settler  to  entitle  him  to  a  patent 
to  the  lands  covered  bj'^  his  entry.  This  was  designed  as 
an  amendment  of  the  act  of  August  15,  1894,  and  re- 
lieved the  entryman  from  payment  of  $1.50  per  acre 
as  a  prerequisite  to  obtaining  his  patent  from  the  gov- 
ernment. Subsequently,  by  act  of  Congress,  approved 
January  26,  1901  (31  Stat.  L.  740),  the  former  acts  of 
Congress  opening  to  homestead  entry  the  ceded  Siletz 
lands  were  amended  by  extending  the  right  of  commuta- 
tion to  these  lands  upon  the  payment  of  the  original 
price  of  $1.50  per  acre. 

The  amended  answer  of  the  defendant,  after  a  denial 
of  any  fraud  on  the  part  of  either  the  defendant  or  the 
entrymen,  sets  up  four  further  and  separate  answers. 
The  first  separate  defense  admitted  the  making  of  the 
instrument  or  contract  with  the  entrymen  alleged  in  the 
complaint,  but  pleaded  his  good  faith;  the  second  sep- 


arate  defense  pleaded  the  statute  of  limitations,  and  the 
fourth  separate  defense  relates  wholly  to  the  measure 
of  damages  that  should  be  applied  if  recovery  be  had. 

For  a  third  further  and  separate  answer  and  defense 
it  is  averred  that  as  to  eight  of  the  entrymen  (all  but 
Wells)  it  was  not  represented  in  their  proofs  that  they 
had  resided  upon  their  respective  claims  for  a  period  of 
three  years;  the  proofs  showing  only  residence  varying 
from  thirteen  to  twenty  months  supplemented  by  proof 
of  service  in  the  army  or  navy  of  the  United  States  for 
the  remaining  period  of  three  years.  The  defendant  then 
alleged  that  the  plaintiff  and  its  officers  in  considering 
and  passing  on  said  final  proofs  well  knew  that  each  of 
said  entrymen  claimed  less  than  two  years  actual  resi- 
dence, but  that  plaintiff  and  its  officers,  by  mistake  of 
law,  allowed  to  each  of  said  entrymen,  credit  for  military 
service  as  a  major  part  of  three  years  actual  residence 
required  by  law,  and  by  reason  of  such  mistake  of  law 
and  not  otherwise,  the  patents  were  issued,  but  as  to  the 
John  L.  Wells  entry,  which  was  commuted,  it  is  alleged 
that  the  proof  showed  only  ten  weeks  actual  residence, 
whereas  at  least  fourteen  months  actual  residence  was  re- 
quired by  law. 

A  demurrer  was  interposed  by  the  plaintiff  to  the 
second,  third  and  fourth  separate  and  further  answers 


of  the  defendant.  The  demurrer  was  sustained  as  to  the 
second,  separate  defense  which  set  up  the  statute  of 
Hmitations,  for  the  reason  that  the  same  question  had 
been  previously  decided  adversely  to  the  defendant 
(United  States  vs.  Jones,  218  Fed.  973)  ;  the  demurrer 
was  not  passed  upon  as  to  the  fourth  separate  defense 
concerning  the  question  of  damages.  The  demurrer, 
however,  was  overruled  as  to  the  third  separate  defense, 
the  court  holding  in  an  opinion  reported  in  United  States 
vs.  Jones  2S2  Fed.  219,  that  the  false  representations  set 
out  in  the  complaint  were  immaterial  and  afforded  no 
relief  to  the  plaintiff,  in  that  the  patents  were  issued 
under  a  misinterpretation  of  the  law,  requiring  three 
years  actual  residence,  and  it  appearing  from  the  proofs 
themselves  that  no  such  residence  was  claimed,  the  entry- 
men  were  not  entitled  to  patents. 

The  plaintiff's  reply  filed  herein  practically  admit- 
ting the  material  allegations  of  said  defendant's  third 
further  and  separate  answer,  upon  motion  of  the  de- 
fendant for  judgment  on  the  pleadings,  the  court 
allowed  the  same.  Thereupon  this  action  was  dismissed ; 
from  which  judgment  this  appeal  is  now  prosecuted. 
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ASSIGNMENTS  OF  ERROR. 

I. 

The  court  erred  in  allowing  and  granting  defendant's 
motion  for  a  judgment  dismissing  the  above  entitled 
cause  upon  the  pleadings. 

II. 

The  court  erred  in  holding  and  deciding  that  on  the 
face  of  the  pleadings  and  upon  the  facts  alleged  and 
admitted  the  plaintiff  was  not  entitled  to  recover  against 
the  defendant. 

III. 

The  court  erred  in  holding  and  deciding  that  the 
fraudulent  representations  made  by  the  respective  entry- 
men  in  support  of  their  entries  embracing  the  lands  in- 
volved in  said  cause  were  immaterial. 

IV. 

The  court  erred  in  holding  that  because  of  an  alleged 
erroneous  allowance  by  the  officials  of  plaintiff's  land 
department  of  military  service  in  lieu  of  a  period  of 
actual  residence,  the  false  and  fraudulent  affidavits  and 
proofs  made  by  the  homestead  entrymen  were  imma- 
terial, notwithstanding  that  such  false  and  fraudulent 


affidavits  and  proofs  were  relied  upon  as  true  by  officials 
of  plaintiff's  land  department,  and  if  such  affidavits  and 
proofs  had  not  been  made  no  patents  for  the  lands  in- 
volved would  have  been  issued. 

V. 

The  court  erred  in  holding  and  deciding  that  the 
plaintiff  was  not  entitled  to  recover,  when  it  appears 
from  the  pleadings  that  the  homestead  entries  embracing 
the  lands  involved,  in  support  of  which  the  false  and 
fraudulent  proofs  of  residence  were  offered,  were  not 
in  fact  made  by  the  respective  entrymen  for  their  own 
benefit,  but,  on  the  contrarj^  were  made  for  the  benefit 
of  the  defendant,  in  violation  of  the  law. 

VI. 

The  court  en-ed  in  holding  and  deciding  that  the 
proof  in  support  of  the  homestead  entry  made  by  John 
L.  Wells  showed  that  the  requisite  term  of  residence 
had  not  been  maintained,  and  that  therefore  the  false 
and  fraudulent  representations  made  by  him  were  imma- 
terial. 

VII. 

The  court  erred  in  not  holding  and  deciding  that 
the  homestead  entries  embracing  the  lands  involved,  hav- 
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ing  been  made  by  the  respective  entrj^^men  not  in  their 
own  behalf  or  for  their  own  benefit,  but  at  the  instigation 
and  for  the  benefit  of  the  defendant,  said  homestead 
entries  were  therefore  illegal  and  fraudulent  and  con- 
stituted the  means  b}^  which  the  defendant  wrongfully 
deprived  the  plaintiff  of  its  title  to  valuable  tracts  of 
land. 

VIII. 

The  court  erred  in  for  any  reason  rendering  judg- 
ment in  favor  of  the  defendant  upon  the  pleadings. 

The  gist  of  the  various  assignments  of  error  is  the 
materiality  of  the  false  representations  made  in  secur- 
ing the  patents,  and  for  the  purpose  of  this  appeal,  it 
could  possibly  be  briefly  stated  to  raise  but  one  vital 
question:  That,  even  assuming  that  the  Land  Depart- 
ment issued  the  patents  under  a  misapplication  of  the 
law  as  to  the  actual  period  of  residence  required  under 
the  Siletz  Act,  can  it  be  contended  as  a  proposition  of 
law  that  the  false  representations  as  to  the  good  faith 
of  the  entr5^men,  the  purpose  for  which  the  entries  were 
made,  and  the  period  of  residence  and  cultivation  actual- 
ly submitted,  are  immaterial,  when  but  for  such  repre- 
sentations, the  patents  would  under  no  circumstances 
have  been  issued. 
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THE  QUESTIONS  INVOLVED. 

I.  Whether  in  an  action  for  fraud  and  deceit  false 
and  fraudulent  affidavits  and  proofs  respecting  the  pur- 
pose for  which  the  entries  for  homestead  were  made  and 
the  terms  of  residence  maintained,  and  the  amount  of 
cultivation  and  improvement  performed  upon  the  land 
are  immaterial,  although  relied  upon,  when  upon  a  cor- 
rect application  of  the  law,  the  proof  as  to  the  term  of 
residence  showed  that  the  entrymen  were  not  entitled  to 
patents. 

(a)  Even  with  the  allowance  erroneously  made  for 
military  service  a  period  of  actual  residence  was  neces- 
sary; 

(b)  The  proofs  as  to  this  residence  were  false  and 
fraudulent ; 

(c)  An  erroneous  allowance  of  militarj^  service  in 
place  of  actual  residence  does  not  render  the  fraud  and 
deceit  immaterial; 

(d)  Militar}^  service  alone  would  not  have  entitled 
the  entrymen  to  patent ; 

(e)  The  homestead  law  was  further  violated  by  the 
entrymen  making  the  entries  not  for  their  own  exclusive 
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use  and  benefit  but  for  the  benefit  of  a  third  party  and 
not  for  the  purpose  of  actual  settlement  and  cultivation. 

IT.  Whether  one  who  has  effected  his  purpose 
through  a  fraudulent  misrepresentation  can  deny  its  ma- 
teriality. 

III.  Whether  the  court  can,  as  a  matter  of  law,  hold 
that  certain  representations  are  immaterial  when  there 
are  facts  and  circumstances  in  the  case  as  set  out  in  the 
pleadings  from  which  a  jmy  might  have  reached  the 
conclusion  that  said  representations  were  adequate  to  and 
did  in  fact  induce  the  issuance  of  the  patents  which  would 
not  have  been  issued  but  for  such  representations. 

IV.  Whether  the  false  and  fraudulent  proofs  sub- 
mitted in  support  of  the  Wells  entry  are  immaterial  not- 
withstanding that  there  was  a  showing  that  the  requisite 
term  of  residence  had  been  maintained  in  reliance  upon 
which  the  patents  were  issued. 

POINTS  AND  AUTHORITIES. 

I. 

THE  HOMESTEAD  IS  A  GIFT  FROM  THE 
GOVERNMENT  AND  SHALL  BE  FOR  THE 
EXCLUSIVE  BENEFIT  OF  THE  HOME- 
STEADER. 
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(a)  A  person  applying  for  an  entry  of  a  homestead 
claim  shall  make  affidavit  that  among  other  things  "such 
application  is  made  for  his  own  exclusive  use  and  benefit, 
and  that  his  entry  is  made  for  the  purpose  of  actual  set- 
tlement and  cultivation,  and  not  either  directly  or  indi- 
rectly for  the  use  or  benefit  of  any  other  person." 

Sec.  2290  R.  S. 

Anderson  vs.  Carkins,  135  U.  S.  487. 

(b)  Before  patent  is  secured  the  applicant  must 
make  final  proof  by  affidavit  setting  up  a  compliance 
with  all  these  requirements  and  that  no  part  of  such  land 
has  been  disposed  of  or  alienated. 

Sec.  2291  R.  S. 

Anderson  vs.  Carkins  (supra) . 

Adams  vs.  Church,  193  U.  S.  510. 

(c)  All  of  these  requirements  must  be  complied 
with  in  order  to  entitle  the  entrymen  to  patent. 

United  States  vs.  Mills,  190  Fed.  513. 

United  States  vs.  Minor,  114  U.  S.  233. 

United  States  vs.  Diamond  Coal  &  Coke  Co.,  233 
U.  S.  236. 

United  States  vs.  McCaskill,  216  U.  S.  504. 
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(d)  The  purpose  and  policy  of  the  homestead  law 
is  to  encourage  the  settlement  and  improvement  of  the 
public  lands. 

McCorkell  vs.  Herron,  128  la.  324;  111  Am. 
St.  203. 

III. 

THE  PATENTS  FOR  HOMESTEADS 
WERE  ISSUED  TO  AND  OBTAINED  BY 
THE  ENTRYMEN  THROUGH  THE  PRO- 
CUREMENT OF  DEFENDANT  BY  PROOFS 
TAINTED  WITH  FRAUD  AND  FALSE  REP- 
RESENTATIONS, FOR  WHICH  A  CAUSE  OF 
ACTION  FOR  DECEIT  WILL  LIE. 

(a)  Where  patents  are  procured  from  the  United 
States  by  fraud  or  mistake,  the  government  may  elect  to 
rescind  the  patent  or  to  ratify  it  and  sue  for  damages. 

United  States  vs.  Pitain,  224  Fed.  604. 

United  States  vs.  Koleno,  226  Fed.  181. 

United  States  vs.  Bistline,  229  Fed.  546. 

United  States  vs.  Southern  Pac.  Co.,  200  U.  S. 
341. 

United  States  vs.  Cooper,  220,  F.  868. 
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(b)  A  patent  will  be  canceled  either  on  the  ground 
that  it  was  obtained  by  false  and  fraudulent  statements 
or  that  it  was  issued  through  the  inadvertence  or  mistake 
of  the  officers  of  the  land  office  where  both  grounds  are 
alleged.  The  bill  maj^  be  sustained  upon  the  latter 
ground  if  proved,  although  the  proof  fails  to  fully  estab- 
lish the  first  ground. 

United  States  vs.  Mills,  190  Fed.  513. 

(c)  The  patent  will  be  canceled  on  the  ground  of 
false  and  fraudulent  statements  in  making  proof  of 
actual  residence. 

United  States  vs.  Perry,  45  Fed.  759. 

United  States  vs.  Mills,  190  Fed.  513. 

United  States  vs.  Murphy,  193  Fed.  802. 

(d)  A  patent  will  be  canceled  on  the  ground  of 
false  and  fraudulent  statements  in  making  proof  of 
actual  cultivation. 

United  States  vs.  Minor,  114  U.  S.  233. 

(e)  A  patent  will  be  canceled  where  the  defendant 
induced  another  to  make  a  homestead  entrj^  for  the  de- 
fendant's benefit. 

United  States  vs.  Gilson,  185  Fed.  484. 


16 

United  States  vs.  Belt,  192  Fed.  708. 

United  States  vs.  Brant,  198  Fed.  449. 

United   States  vs.   Booth-Kelly  Lumber  Com- 
pany, 203  Fed.  423. 

(f)  A  patent  will  be  canceled  or  an  action  for  the 
value  of  the  land  will  lie  where  said  patent  was  issued 
contrary  to  law  or  through  an  erroneous  interpretation 
of  the  law  applicable  thereto. 

United  States  vs.  Southern  Pacific  Co.,  200  U.  S. 
341. 

United  States  vs.  Southern  Pacific  Co.,  117  Fed. 
545. 

United  States  vs.  O.  &  C.  R.  R.  Co.,  133  Fed.  954. 

United  States  vs.  Germania  Iron  Co.,  165  U.  S. 
379. 

( g)  A  patent  will  be  canceled  where  all  the  require- 
ments of  the  homestead  law  are  set  at  naught  and  evaded 
and  defied  by  one  stupendous  falsehood  which  included 
all  of  the  requirements  on  which  the  right  to  secure  the 
land  rested. 

United  States  vs.  Minor,  114  U.  S.  233. 

United  States  vs.  Mills,  190  Fed.  513. 
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III. 

WHERE  SEVERAL  REQUIREMENTS  TO 
COMPLY  WITH  THE  HOMESTEAD  LAW 
ARE  ESSENTIAL  A  MISINTERPRETATION 
OF  THE  LAW  AS  TO  ONE  DOES  NOT  REN- 
DER IMMATERIAL  THE  FALSE  REPRE- 
SENTATIONS CONCERNING  THE  REMAIN- 
ING REQUIREMENTS. 

(a)  False  representations  inducing  a  contract  are 
material  if  the  contract  would  not  have  been  made  but 
for  such  representations. 

Bigelow  on  Fraud,  Vol.  I,  p.  544. 

A.  &  E.  Enc.  of  Law,  Vol.  14,  p.  62. 

Lane  vs.  Harmony,  112  Me.  25. 

White  Sewing  Machine  Co.  vs.  Bullock,  76  S.  E. 
(N.C.)  634. 

12  R.  C.  L.  297. 

(b)  It  is  not  necessary  to  prove  that  the  plaintiff 
relied  solely  upon  the  defendant's  representations.  It 
is  sufficient  if  the  representations  were  relied  upon  by 
the  plaintiff  as  constituting  one  of  the  substantial  in- 
ducements to  his  action. 
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Bigelow  on  Fraud,  Vol.  I,  p.  544. 

Smith  on  Fraud,  Sec.  61. 

James  vs.  Hodson,  47  Vt.  127. 

(c)  It  is  enough  that  the  representations  materially 
influenced  the  conduct  of  the  plaintiff  though  (being 
combined  with  other  motives)  they  were  not  the  sole  or 
even  predominant  inducement  to  the  party's  action. 

Bigelow  on  Fraud,  Vol.  I,  p.  544. 

Safford  vs.  Grout,  120  Mass.  20. 

IV. 

MATERIALITY  OF  FALSE  REPRESENTA- 
TIONS. 

(a)  One  who  has  effected  his  purpose  through  a 
fraudulent  misrepresentation  cannot  deny  its  materi- 
ality. 

Bigelow,  Vol.  I,  p.  497. 

Bigelow  on  Estoppel,  6th  Ed.  p.  646. 

Antle  vs.  Sexton,  137  111.  410. 

Kehl  vs.  Abram,  210  111.  218. 

Dodge  vs.  Pope,  93  Ind.  480. 
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Dezell  vs.  O'Dell,  3  Hill  215. 

Warder  vs.  Ehitish,  77  Wis.  430. 

Brent  vs.  Lilly  Co.,  174  Fed.  877. 

Strand  vs.  Griffith,  97  Fed.  854. 

Tooker  vs.  Alston,  159  F.  599. 

Reynell  vs.  Sprye,  1  De  G.  M.  &  G.  710. 

Lunnington  vs.  Strong,  107  111.  302. 

Fargo  Gas  Light  &;  Coal  Co.  vs.  Fargo  Gas  & 
Elec.  Co.,  37  L.  R.  A.  593. 

(b)  Where  the  existence  of  fraud  depends  on  a 
variety  of  circumstances,  the  matter  of  materiality  of  the 
representations  is  for  the  jury  and  not  for  the  Court. 

Newhall  vs.  Pierce,  115  Mass.  457. 

Fottler  vs.  Moseley,  179  Mass.  295. 

Sharp  vs.  Ponce,  74  Me.  470. 

Bank  of  Bay  City  vs.  Chappelle,  40  Mich.  447. 

McNaughton  vs.  Smith,  91  Minn.  140. 

Mosbey  vs.  McKee,  91  Mo.  App.  500. 

Sou.  Commission  Co.  vs.  Porter,  122  N.  C,  692. 

Kehl  vs.  Abram,  210  111.  218. 
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Hawley  vs.  Wicker,  117  N.  Y.  App.  Div.  638. 

Simon  vs.  Goodyear  Metallic  Rubber  Shoe  Co., 
105,  F.  573. 

Patten  vs.  Field,  81  Atl.  77. 

V. 

THE  PROOF  IN  SUPPORT  OF  THE 
WELLS  ENTRY,  UNDER  A  CORRECT  AP- 
PLICATION OF  THE  LAW,  SHOWED  THAT 
THE  REQUISITE  TERM  OF  RESIDENCE 
HAD  BEEN  MAINTAINED  TO  ENTITLE 
HIM  TO  PATENT  AND  THE  PROOF  BEING 
FRAUDULENT  AND  FALSE  AN  ACTION 
FOR  DAMAGES  WILL  LIE. 

(a)  Wells,  one  of  the  entrymen,  was  entitled  to 
commute  after  making  proof  of  settlement  and  of  resi- 
dence and  cultivation  for  a  period  of  fourteen  months. 

(b)  The  question  of  residence  is  largely  one  of 
bona  fides,  and  not  one  of  actual  presence  upon  the 
entry,  and  therefore  the  proof  in  support  of  the  Wells 
entry  on  its  face  showed  that  the  requisite  term  of  resi- 
dence had  been  maintained. 

Sec.  2301,  R.  S. 
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(e)  "Actual  residence"  is  not  synonymous  with 
"actual  presence  upon  the  entry."  This  question  turns 
upon  the  bona  fides  of  the  entrymen — necessarily  a  ques- 
tion of  fact. 

Waley  vs.  Northern  Pacific  R.  R.  Co.,  167  Fed. 
665. 

U.  S.  vs.  Richards,  149  Fed.  445. 

ARGUMENT. 

The  allegations  in  the  complaint  disclose  a  clear, 
palpable  and  deliberate  fraud  practiced  upon  the  gov- 
ernment, by  means  of  perjury,  deception,  circumvention 
and  a  flagrant  violation  of  the  homestead  laws,  to  deprive 
it  unlawfully  of  public  land  of  the  value  of  $133,000. 
The  lower  court  has  held  that  the  government  is  with- 
out remedy  or  redress.  It  would  be  inconceivable  and 
unconscionable  that  the  plaintiff  would  be  absolutely 
without  remedy  on  account  of  the  fraud  perpetrated  in 
depriving  it  of  valuable  land  and  to  permit  the  defend- 
ant to  reap  the  fruits  of  said  fraud.  Upon  the  face  of 
the  record  it  is  apparent  that  the  government  was  im- 
posed upon,  deceived  and  cheated  by  the  fraud  and 
false  swearing  of  the  entrymen  under  a  collusive  ar- 
rangement had  with  defendant  who  was  to  benefit 
thereby. 
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There  can  be  no  question  of  the  fraud  and  its  mis- 
leading effect  upon  the  officers  of  the  government  en- 
trusted with  the  disposition  of  the  pubhc  lands.  Can 
relief  be  denied  and  the  beneficial  policy  of  the  govern- 
ment thwarted  by  subtle  technicalities,  evasions  and  a 
perversion  of  law?  We  doubt  it.  We  have  too  great  a 
veneration  for  the  law  to  suppose  that  anything  can  be 
law  which  is  not  founded  on  common  sense  and  common 
honesty. 

Before  entering  into  a  discussion  of  the  questions  in- 
volved in  this  case,  it  might  be  well  to  briefly  summarize: 

1.  The  law  under  which  the  patents  were  issued; 

2.  The  gist  of  alleged  fraud  committed  by  the  de- 
fendant ; 

3.  The  decisions  applicable  to  the  requirements  pre- 
requisite to  patent,  and 

4.  The  remedy  provided  where  fraud  is  practiced 
upon  the  government  in  connection  therewith. 

1.  The  entries  mentioned  in  the  complaint  Avere 
made  under  the  act  of  August  15,  1894  (28  Stat.  286, 
326).  The  act,  in  brief,  throws  open  to  disposition  for 
settlement  certain  ceded  lands  formerly  a  part  of  the 
Siletz  reservation.     It  specifically  provides  in  dealing 
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with  this  land  that  three  years  actual  residence  on  the 
land  is  required  in  making  a  final  proof  as  a  prerequisite 
to  title  or  patent.  This  requirement  is  seized  upon  by 
the  defendant  for  his  cloak  of  immunity  to  shield  and 
protect  him  in  the  enjoyment  of  his  spoils. 

It  may  be  conceded  at  the  outset  that  this  require- 
ment means  actual  residence  for  a  term  of  three  years, 
and  not  for  a  portion  thereof  supplemented  by  time  for 
military  or  other  service.  In  issuing  the  certificates  and 
granting  the  patents,  the  land  department,  under  a  mis- 
interpretation of  the  law  relative  thereto,  allowed  the 
military  service  of  eight  of  the  entrymen  to  be  deducted 
from  the  time  of  residence  which  in  each  case  was 
less  than  three  years,  and  in  doing  so  put  into  effect 
and  applied  the  provisions  of  sections  2304  and  2305  re- 
vised statutes,  and  the  act  of  January  26,  1901  (31  Stat. 
740),  relating  to  the  commutation  of  homestead  entries 
in  certain  cases.  The  act  of  August  15,  1894,  as  it 
applies  to  the  Siletz  reservation  lands  admits  of  no  such 
application  and  permits  no  commutation.  But,  it  must 
])e  borne  in  mind  that  the  requirement  as  to  term  of 
residence  in  the  last  mentioned  act  does  not  supersede 
or  render  unnecessary  the  general  requirements  of  the 
homestead  law  relative  to  qualifications  of  entrymen,  and 
the  purpose  for  which  application  for  entry  was  made. 
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It  merely  limits  and  defines  the  period  of  actual  resi- 
dence required  so  far  as  the  Siletz  lands  are  concerned. 

Section  2290  of  the  revised  statutes  provides  that  a 
person  applying  for  entry  of  a  homestead  claim  shall 
make  affidavit  that  among  other  things  "such  applica- 
tion is  made  for  his  own  conclusive  use  and  benefit"  and 
that  his  entry  is  made  for  the  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly  or  indirect- 
ly for  the  use  or  benefit  of  any  other  person. 

Section  2291  of  the  revised  statutes,  which  prescribes 
the  time  and  manner  of  the  final  proof,  requires  that 
the  applicant  make  "affidavit  that  no  part  of  such  land 
has  been  alienated,  except  as  provided  in  section  2288," 
which  section,  however,  does  not  contemplate  or  embrace 
the  alienation  of  the  land  as  set  out  in  the  complaint. 

2.  It  is  charged  that  the  defendant,  with  the  intent 
to  deceive  the  officers  of  the  United  States  having  au- 
thority over  the  public  lands,  and  to  defraud  plaintiff 
out  of  the  title  to  a  large  portion  of  its  unappropriated 
lands  open  to  settlement  and  entry  under  the  homestead 
laws,  solicited  and  procured  certain  persons  named  there- 
in to  make  homestead  applications  and  affidavits,  each 
application  being  for  160  acres  of  land.  The  following 
is  a  list  of  the  persons  who  made  said  applications,  to- 
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gether  with  the  number  and  date  of  same,  as  well  as  the 
date  of  final  proof: 

Benjamin  S.  Hunter,  No.  13135,  October  9,  1900; 
final  proof  Dec.  23,  1901. 

Oliver'!.  Connor,  No.  13116,  October  6,  1900;  final 
proof  Nov.  4,  1901. 

Wm.  Teghtmeier,  No.  13396,  February  25,  1901; 
final  proof  May  26,  1902. 

Richard  D.  Depue,  No.  13113,  October  5, 1900;  final 
proof  Nov.  25,  1901. 

Joseph  Gillis,  No.   13088,  October  1,   1900;  final 
proof  Nov.  4,  1901. 

Thomas  Johnson,  No.  13089,  October  1,  1900;  final 
proof  Nov.  4,  1901. 

John  L.  Wells,  No.  13090,  October  1,  1900;  final 
proof  May  26,  1902. 

Edward  C.  Brigham,  No.  13137,  October  9,  1900; 
final  proof  Dec.  23,  1901. 

Anthony  Gannon,  No.  13087,  October  1,  1900;  final 
proof  Nov.  25,  1901. 

That  at  the  time  of  soliciting  and  procuring  such 
persons  to  make  such  applications,  and  before  the  filing 
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of  same,  the  defendant  had  induced  each  of  said  entry- 
men  to  subscribe  to  a  contract,  as  fully  set  out  in  said 
complaint,  wherein  and  whereby  the  defendant  intended 
to  conceal  his  design  and  to  acquire  title  to  the  lands 
applied  for  by  said  entrymen  and  to  conceal  the  fact  that 
it  was  the  intention  of  said  defendant  and  entrymen  to 
retain  the  then  places  of  residence  of  each  of  said  entry- 
men  ;  that  it  was  not  intended  by  said  defendant  for  said 
entrymen  to  reside  upon  or  make  their  home  upon  the 
lands  applied  for  during  the  life  of  said  entries  as  re- 
quired by  law;  that  it  was  further  wrongfully  intended 
and  designed  by  said  defendant  that  each  of  said  entry- 
men  should  falsely  make  proof  that  he  had  established 
a  residence  upon  the  lands  and  had  resided  continuously 
thereon  for  the  length  of  time  prescribed  by  law;  that 
each  of  said  entrymen  had  cultivated  a  substantial  por- 
tion of  said  lands  and  had  made  substantial  improve- 
ments thereon,  when  in  truth,  as  the  defendant  well 
knew,  none  of  the  said  entrymen  would  at  the  time  of 
making  said  proof  have  established  a  residence  upon  the 
lands  nor  resided  thereon,  would  not  have  cultivated  any 
part  thereof,  nor  have  made  any  improvements  thereon ; 
that  thereafter  the  defendant,  in  order  to  carry  out  the 
said  fraudulent  intention  and  design,  and  pursuant  to 
the  fraudulent  and  collusive  understanding  and  agree- 
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ment  entered  into  between  them,  the  said  defendant 
caused  each  of  said  entrymen  to  make  final  proof,  where- 
in and  whereby  each  of  said  entrymen  falsely  and  fraud- 
ulently represented : 

(a)  That  he  had  established  a  residence  upon  and 
resided  upon  the  land  continuously  after  the  alleged 
establishment  of  residence  thereon  until  the  time  of  said 
proof ; 

(b)  That  he  had  made  substantial  improvements 
thereon ; 

(c)  That  he  had  cultivated  the  lands; 

(d)  That  he  had  not  conveyed  any  part  of  said 
lands  and  had  not  made  any  contract  directly  or  indirect- 
ly whereby  the  title  which  he  might  acquire  from  the  gov- 
ernment should  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself;  and 

(e)  That  he  was  acting  in  good  faith  in  perfecting 
the  entry. 

When  in  truth,  as  each  of  said  entrymen  then  and 
there  well  knew  at  the  time  of  making  said  proofs,  that 
each  and  every  one  of  said  representations  were  false; 
when  in  truth  all  of  the  entrymen  in  making  their  respec- 
tive entries  continued  at  all  times  during  the  life  of  their 
respective  entries  to  reside  at  Portland,  Oregon,  except 
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Benjamin  S.  Hunter,  who  resided  at  all  of  said  times  at 
Dundee,  Oregon. 

It  is  further  charged  that  the  defendant  paid  to  the 
United  States  the  required  fees  and  furnished  proof 
witnesses  and  other  expenses  in  connection  with  said  en- 
tries, for  the  purpose  of  defrauding  the  government  out 
of  said  lands;  that  the  land  officers  of  the  United  States, 
being  ignorant  of  the  false  and  fraudulent  representa- 
tions, issued  final  certificates  to  each  of  said  entrymen 
who  thereafter  received  patents  and  executed  a  mort- 
gage to  the  defendant  in  conformity  with  their  collusive 
agreement;  that  all  of  said  false  and  fraudulent  repre- 
sentations made  by  the  said  entrymen  were  made  with 
knowledge  and  at  the  solicitation  of  the  defendant,  and 
with  the  intent  to  defraud  the  government  out  of  the  use 
of  the  title  to  and  possession  of  the  lands ;  that  the  plain- 
tiff relied  upon  the  false  and  fraudulent  representations 
and  was  defrauded  thereby,  and  by  reason  of  such  false 
representations  and  unlawful,  collusive  and  corrupt 
agreement  between  said  entrymen  and  defendant,  plain- 
tiff was  wrongfully  induced  to  issue  patents  and  part 
with  title  to  said  land  to  its  damage  in  the  sum  of 
$133,000. 

The  gist  of  plaintiff's  complaint,  in  substance,  is  the 
fraud  and  deceit  of  defendant  in  procuring  nine  entry- 
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men  to  make  false  and  fraudulent  representations  in 
their  applications  and  final  proof  for  homestead  which 
were  relied  upon  by  the  defendant,  who  in  reliance  there- 
upon issued  patents  to  the  lands  of  the  value  of  $133,000. 

The  false  and  fraudulent  representations  complained 
of  consist  in : 

(a)  Falsely  swearing  to  have  established  a  resi- 
dence upon  and  resided  upon  the  land  continuously ; 

(b)  Falsely  swearing  to  have  made  substantial  im- 
provements thereon ; 

(c)  Falsely  swearing  to  have  cultivated  the  lands; 

(d)  Falsely  swearing  that  he  had  not  conveyed  any 
part  of  said  lands  and  had  not  made  any  contract  directly 
or  indirectly  whereby  the  title  which  he  might  acquire 
from  the  government  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  himself;  and 

1(e)  Falsely  swearing  that  he  was  acting  in  good 
faith  in  perfecting  the  entry. 

It  is  further  claimed  that  aJl  of  said  representations 
contributed  to  the  fraud  perpetrated  on  the  plaintiff  by 
the  defendant. 

The  vital  point  raised  by  defendant's  answer  is  di- 
rected against  the  mistakes  of  the  officers  of  the  land  de- 
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partment  in  issuing  patents  where  there  was  no  proof  of 
the  specific  actual  residence  of  three  years,  as  required 
by  the  act  under  which  said  lands  were  opened  to  entry. 
It  will  thus  be  seen  that  the  whole  defense  of  the  defend- 
ant rests  on  the  plea  that  the  government  having  erred 
in  issuing  the  patents  so  far  as  the  requisite  term  of  resi- 
dence was  concerned,  it  matters  not  how  false  the  repre- 
sentations were  as  to  the  actual  duration  of  residence 
upon  the  land,  how  false  the  representations  were  as  to 
the  actual  duration  of  residence  upon  the  land,  how  false 
the  representations  were  as  to  cultivation  and  improve- 
ment of  the  land,  how  false  the  representations  were  as 
to  alienation  of  the  land,  how  false  the  representations 
were  as  to  the  purpose  for  which  the  entry  was  made  and 
patent  sought,  and  how  false  the  representations  were  as 
to  the  good  faith  of  the  entrymen. 

3.     The  purpose  of  the  homestead  law  is  said  by  Mr. 
Justice  Brewer  in  Anderson  vs.  Carkins,  135  U.  S.  487: 

"That  the  homestead  shall  be  for  the  exclusive 
benefit  of  the  homesteader." 

And  in  McCorkell  vs.  Herron,  111  Am.  St.  203, 
128  la.  324,  it  is  said: 

"The  purpose  and  policy  of  the  homestead  act 
are  to  encourage  the  settlement  and  improvement  of 
the  public  lands." 
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And  further,  in  Anderson  vs.  Carkin  (supra)  and 
Adams  vs.  Church,  193  U.  S.  510,  it  is  said: 

"The  homestead  is  a  gift  from  the  government  to 
the  homesteader  conditioned  upon  his  occupation  for 
five  j^'cars  and  upon  his  making  no  disposition  or 
alienation  during  said  term." 

In  U.  S.  vs.  Richards,  149  Fed.  445,  the  court  said: 

"The  object  and  purpose  of  the  homestead  law 
of  the  United  States  were  to  grant  land  to  actual 
bona  fide  settlers,  persons  making  settlement  upon 
the  public  lands  for  use  as  homesteads  and  to  en- 
courage residence  upon,  cultivation  and  improve- 
ment of  the  public  domain.  The  applicant  is  re- 
quired to  verify  that  his  statement  is  in  good  faith 
and  made  for  the  ])urpose  of  actual  settlement  and 
cultivation  and  not  for  the  benefit  of  any  other  per- 
son." 

It  is  held  in  United  States  vs.  Minor,  114  U.  S.  233, 
and  in  United  States  vs.  Mills,  190  Fed.  513,  that  the 
homestead  law  required  in  every  instance  the  settlement 
and  residence  for  a  given  time  on  the  land,  the  actual  cul- 
tivation of  part  of  it,  and  that  the  claimant  should  do 
this  with  the  purpose  of  acquiring  real  ownership  in  him- 
self and  not  for  another  nor  with  the  purpose  of  selling 
to  another.  In  the  case  as  presented  by  the  complaint, 
none  of  these  things  were  done,  although  the  land  officers 
were  made  to  believe  they  were  done  by  the  false  repre- 
sentations of  the  entrymen.    It  was  a  case  where  all  the 
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requirements  of  the  law  were  set  at  naught  and  evaded 
and  defied  by  one  stupendous  falsehood,  which  included 
all  the  requirements  on  which  this  right  to  secure  the 
land  rested.     (U.  S.  vs.  Minor,  supra.) 

Where  the  beneficence  of  the  government  is  imposed 
upon,  its  kind  and  philanthropic  purposes  set  at  naught 
by  the  fraud  of  the  beneficiary,  its  aims  and  objects 
thwarted  by  the  cunning  of  those  who  prey  upon  the 
credulous,  and  its  goodness  rewarded  by  ingratitude  and 
deception,  is  there  anjrthing  to  be  found  in  the  relation  of 
the  government  in  such  a  case  as  this  which  will  deprive 
it  of  the  same  right  to  relief  as  an  individual  would  have  ? 
On  the  contrarj^  there  are  reasons  why  the  government 
in  this  class  of  cases  should  not  be  held  to  the  same  dili- 
gence in  guarding  against  fraud  and  imposition  as  a 
private  owner  of  real  estate.  The  government  owns  im- 
mense tracts  of  land  which  are  placed  in  the  hands  of  offi- 
cers of  the  government,  subject  to  entry  under  the  home- 
stead laws,  and  usually  these  officers  are  from  necessity 
forced  to  act  solely  on  the  ex  parte  statements  of  the 
•claimants  and  their  witnesses  (United  States  vs.  Minor, 
supra) ,  and  where  it  has  come  to  the  knowledge  of  the 
government  that  a  patent  has  been  obtained  through 
fraud  and  deception  practiced  upon  the  officers  of  the 
land  department,  and  that  such  fraud  would  prejudice 


33 

the  interests  of  the  United  States  and  interferes  with  the 
government  in  fulfilling  its  obligations  to  the  public,  it  is 
the  duty  of  the  government  to  institute  judicial  proceed- 
ings. The  case  in  issue  is,  therefore,  in  the  interest  of 
public  right  and  justice  to  correct  a  public  wrong  and 
fraud  perpetrated  by  the  defendant  upon  the  govern- 
ment. 

As  stated  in  the  case  of  the  Diamond  Coal  ^  Coke 
Co.  vs.  United  States,  in  233  U.  S.  236: 

"Questions  of  fact  arising  in  the  administration 
of  the  public  land  laws,  such  as  whether  lands  sought 
to  be  entered  are  mineral  or  non-mineral,  are  com- 
mitted to  the  land  officers  for  determination ;  and  as 
their  decision  must  rest  largely  or  entirely  upon 
proofs  outside  the  official  records,  it  is  possible  in 
e<r  parte  proceedings,  as  was  the  case  here,  for  ap- 
plicants, by  submitting  false  proofs,  to  impose  upon 
those  officers  and  secure  entries  and  patents  under 
one  law,  when  if  truthful  proofs  were  submitted  the 
lands  could  not  be  acquired  under  that  law,  but  only 
under  another  imposing  different  restrictions  upon 
their  disposal.  A  patent  secured  by  such  fraudu- 
lent practices,  although  not  void  or  open  to  collat- 
eral attack,  is  nevertheless  voidable,  and  may  be  an- 
nulled in  a  suit  by  the  Government  against  the  pat- 
entee or  a  purchaser  with  notice  of  the  fraud." 

4.  By  a  long  line  of  cases  it  has  been  held  that  where 
lands  are  procured  from  the  United  States  by  fraud  or 
mistake  the  government  may  elect  to  rescind  the  patent, 
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where  it  has  not  passed  to  an  innocent  third  party,  or  in 
any  event  to  ratify  it  and  sue  for  damages. 

till  Southern  Pacific  Company  vs.  United  States^ 
200  U.  S.  341,  the  eourt  held,  in  part,  as  follows: 

"When  by  mistake  a  tract  of  land  is  erroneously 
conve5^ed  so  that  the  vendee  has  obtained  a  patent, 
which  does  not  belong  to  him  and  before  the  mistake 
is  discovered,  the  vendee  conveys  to  a  third  party 
purchasing  in  good  faith,  the  original  owner  is  not 
limited  to  a  suit  to  cancel  the  conveyance  and  re-es- 
tablish in  himself  the  title,  but  he  may  recover  of  his 
vendee  the  value  of  his  land  up  to  at  least  the  sum 
received  on  the  sale  and  thus  confirm  the  title  in  the 
innocent  purchaser." 

In  the  recent  cases  of  United  States  vs.  Pitain,  224 
Fed.  604;  United  States  vs.  Koleno,  226  Fed.  181;  and 
United  States  vs.  Bistline,  229  Fed.  546,  each  of  which 
was  an  action  at  law  to  recover  damages  for  fraud  in  ob- 
taining a  patent  under  the  homestead  law  and  in  each  of 
which  was  involved  the  question  of  whether  the  United 
States  in  seeking  redress  was  remitted  to  a  suit  in  equity, 
the  several  courts  in  all  of  said  cases  held  that  patents 
procured  from  the  United  States  by  fraud  are  not  void 
but  voidable,  and  the  government  may  elect  to  rescind 
the  patent  or  to  ratify  it  and  sue  for  damages,  and  as 
tersely  stated  in  United  States  vs.  Minor,  114  U.  S.  241, 
the  government  is  entitled  to  all  the  remedy  which  the 
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court  can  give.  The  government,  therefore,  having  the 
choice  of  two  remedies  where  fraud  has  been  perpetrated 
in  acquiring  patent,  one  for  the  recovery  of  the  land 
where  it  has  not  passed  to  innocent  purchasers,  and  the 
other  for  the  value  of  the  lands  taken,  it  has  in  this  case 
proceeded  upon  the  latter  theory. 

The  following  cases  are  submitted  in  support  of  the 
proposition  that  where  false  and  fraudulent  statements 
are  made  by  the  entrymen  as  to  any  or  all  of  the  require- 
ments, or  even  where  patents  are  issued  through  the  in- 
advertence or  mistake  of  the  officers  of  the  land  depart- 
ment, the  patents  will  be  canceled. 

United  States  vs.  Mills,  190  Fed.  513. 

In  this  case,  the  defendant,  in  making  a  final  proof 
under  the  homestead  law,  testified  falsely  as  to  the  re- 
quired residence  and  cultivation.  The  court  held  that 
both  residence  and  cultivation  of  the  land  are  required 
to  entitle  the  entiymen  to  patent ;  that  it  was  not  intended 
that  the  patent  should  be  gi'anted  when  the  entrymen 
never  lived  on  the  land,  when  he  could  have  lived  on  it  if 
he  wished  to  do  so,  and  when  during  the  entire  five  years 
succeeding  the  filing  of  the  claim  he  had  a  home  and 
residence  elsewhere;  that  if  a  claimant  obtains  a  patent 
by  false  and  fraudulent  statements  or  evidence,  the  gov- 
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ernment,  by  direct  proceedings  in  equity,  can  have  it  an- 
nulled, and  the  same  rule  obtains  where  by  mistake  or 
inadvertence  of  the  officers  of  the  land  office  the  claim- 
ant procures  a  patent ;  that  in  cases  where  the  allegations 
of  the  bill  and  the  evidence  point  to  fraud  and  wrong  and 
also  point  to  inadvertence  and  mistake,  the  bill  may  be 
sustained  upon  the  latter  ground  if  proved,  although  the 
proof  fails  to  thoroughly  establish  the  first  ground. 

United  States  vs.  Perry,  45  Fed.  759. 

This  was  a  suit  to  cancel  a  patent  issued  under  the 
homestead  law.  In  this  case  the  court,  among  other 
things,  stated  that  the  object  of  this  law  was  to  grant 
land  to  actual  settlers  for  use  as  homesteads  and  to  en- 
courage the  settlement,  cultivation  and  improvement  of 
the  public  domain ;  that  in  order  to  obtain  valid  title  un- 
der this  law  it  was  necessary  that  there  should  be  an  ac- 
tual settlement  of  the  land  and  a  continuous  residence 
and  cultivation  thereon  for  at  least  five  years;  that  the 
proofs  taken  in  this  case  clearly  show  no  actual  residence 
prior  to  the  issuance  of  patent,  and  the  law  not  having 
been  complied  with,  no  right  to  a  patent  existed  at  the 
time  the  proofs  were  taken  or  at  the  time  the  patents  is- 
sued. 

United  States  vs.  Murphy,  193  Fed.  802. 
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This  was  a  suit  to  set  aside  a  patent  issued  for  a 
homestead  entiy.  The  evidence  showed  that  there  had 
been  no  such  actual,  continuous  residence  on  the  land 
by  the  homesteader  with  the  intention  of  establishing  a 
home  there  to  the  exclusion  of  one  elsewhere,  as  the  law 
required,  or  that  the  required  improvements  had  been 
made. 

United  States  vs.  Minor,  114  U.  S.  233. 

This  was  a  suit  to  set  aside  a  patent  on  the  ground  of 
fraud.  The  court  held  that  where  one  succeeded  in  ob- 
taining patent  by  misrepresentations,  by  fraudulent 
practices  aided  b}^  perjury,  there  would  seem  to  be  no 
reason  why  the  United  States  as  the  owner  of  the  land 
of  which  it  has  been  defrauded  by  these  means,  should 
have  all  the  remedy  which  the  courts  can  give;  that  it 
was  convinced  that  the  officers  of  the  land  department 
were  imposed  upon  and  deceived  by  the  fraud  and  false 
swearing  of  the  party  to  whom  the  patent  was  issued; 
and  that  there  could  be  no  question  of  the  fraud  and  its 
misleading  effects  on  the  officers  of  the  government. 
The  opinion,  in  part,  reads  as  follows : 

"If  an  individual  or  a  corporation  had  been  in- 
duced to  part  with  the  title  to  land  or  any  other 
property  by  such  a  fraud  as  that  set  out  in  the 
pleading,  there  would  seem  to  be  no  difficulty  in 
recovering  it  back  by  appropriate  judicial  proceed- 
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ings.  If  it  was  a  sale  and  conveyance  of  land  in- 
duced b)^  fraudulent  misrepresentation  of  facts 
which  had  no  existence,  on  which  the  grantor  relied, 
and  had  a  right  to  rely,  and  which  were  essential 
elements  of  the  consideration,  there  would  be  no 
hesitation  in  a  court  of  equity  giving  relief,  and 
where  the  title  remained  in  the  possession  of  the 
fraudulent  grantee,  the  court  would  surely  annul 
the  whole  transaction  and  require  a  reconveyance 
of  the  land  to  the  grantor.  The  case  presented  to  us 
by  the  bill  is  one  of  unmitigated  fraud  and  imposi- 
iton  consummated  by  means  of  representations  on 
which  alone  the  sale  was  made,  everyone  of  which 
was  false.  The  law  and  the  rules  governing  the  sales 
require  in  eveiy  instance,  the  settlement  and  resi- 
dence for  a  given  time  on  the  land,  the  actual  culti- 
vation of  a  part  of  it,  and  building  a  house  on  it.  It 
required  that  the  claimant  should  do  this  for  the  pur- 
pose of  acquiring  ownership  for  himself  and  not  for 
another,  nor  with  a  purpose  to  sell  to  another.  In 
the  case  as  presented  by  this  bill,  none  of  these 
things  were  done,  though  the  land  officers  were  made 
to  believe  they  were  done  by  the  false  representa- 
tions of  the  defendant." 

United  States  vs.  Gilson,  185  Fed.  484. 

In  this  case  patent  was  issued  to  one  Landis,  who 
thereafter  conveyed  same  to  defendant  Gilson.  This  was 
a  suit  to  cancel  patent  on  the  ground  that  Landis  did  not 
enter  the  land  under  the  homestead  law  in  good  faith, 
to  acquire  a  homestead  for  himself,  but  acted  as  the 
instrument  of  Gilson  to  acquire  title  for  the  latter's  use 
and  benefit.     The  evidence  showed  that  defendant  in- 
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duced  another  man  who  was  old,  destitute  and  decrepit, 
to  make  a  homestead  entry  of  land  not  his  own,  paid  the 
entry  fees,  and  for  the  relinquishment  of  a  prior  entry, 
kept  the  entrymen  in  supplies  until  the  entry  was  com- 
muted; furnished  the  money  to  pay  the  commutation 
price,  took  a  mortgage  therefor  and  possession  of  the 
land,  and  a  deed  as  soon  as  patent  was  issued ;  also  that 
the  proof  of  the  improvement  and  cultivation  on  which 
the  commutation  was  allowed  was  false,  to  the  knowledge 
of  defendant.  The  court  held  that  this  was  sufficient  to 
establish  that  the  entry  was  made  for  the  defendant's 
benefit  and  was  fraudulent  and  to  authorize  the  cancel- 
lation of  the  patent. 

NOTE :  The  similarity  of  the  facts  in  the  case  cited 
and  the  one  at  issue  is  most  apparent.  The  case  against 
Jones  is  made  clear  by  the  contract  he  entered  into  with 
the  entrymen  prior  to  the  entries,  the  payment  of  the  fees 
by  Jones,  and  the  subsequent  conveyance  of  mortgage 
to  him,  in  pursuance  to  the  terms  of  the  contract. 

United  States  vs.  Belt,  192  Fed.  708. 

In  this  case  defendant,  who  was  a  large  owner  of 
sheep  which  he  pastured  on  the  public  lands,  procured 
different  persons  to  file  homestead  and  stone  and  timber 
claims  on  lands  within  his  range,  paying  their  filing  fees, 
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the  expenses  of  their  residences,  and  improvements,  pur- 
chase price  of  the  lands  on  commutation  of  entries  and 
the  further  sum  to  each  entryman,  all  of  whom  conveyed 
their  lands  to  him  on  obtaining  title.  The  homestead 
entrymen  did  not  comply  with  the  law  as  to  residence 
and  improvement,  and  their  proofs  were  fraudulent. 
The  court  held : 

"That  such  facts  were  sufficient  to  show  that  the 
entries  were  made  under  an  agreement  or  under- 
standing expressed  or  implied  with  the  defendant 
that  they  were  for  his  benefit,  and  that  therefore, 
the  United  States  was  entitled  to  a  cancellation  of 
the  patents  for  fraud." 

United  States  vs.  Brandt,  198  Fed.  449. 

This  was  a  suit  to  cancel  patent  on  the  ground  of  al- 
leged fraud  in  making  entry  and  in  procuring  patent. 
The  fraud  consisted  in  this,  that  the  entry  was  not  made 
in  good  faith  for  the  entrj-man's  own  benefit,  and  for  the 
purpose  of  acquiring  the  same  as  a  home  for  himself,  but 
was  made  at  the  instance  and  for  the  purpose  of  acquir- 
ing the  land  for  another.    The  court  held : 

"That  the  land  was  fraudulently  entered  and 
that  the  patent  be  set  aside  and  canceled." 

McCaskill  Co.  vs.  United  States,  216  U.  S.  504. 
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Mr.  Justice  McKenna,  in  speaking  of  the  require- 
ments of  the  homestead  law  said : 

"It  may  be  well  here  to  consider  what  the  law 
requires.  It  gives  the  right  of  entry  of  160  acres 
of  land  as  a  homestead,  upon  the  condition,  how- 
ever, which  must  be  established  by  affidavit,  that  'ap- 
plication is  honestly  and  in  good  faith  made  for  the 
purpose  of  actual  settlement  and  cultivation  and  not 
for  the  benefit  of  any  other  person' ;  that  applicant 
will  honestl}^  endeavor  to  comply  with  the  require- 
ments of  settlement  and  cultivation  and  does  not 
apply  to  enter  the  same  for  the  purpose  of  specula- 
tion. The  purpose  of  the  law,  therefor,  is  to  give  a 
home,  and  to  secure  the  gift  the  applicant  must  show 
that  he  has  made  the  land  a  home.  Residence  and 
cultivation  of  the  land  are  the  price  that  is  exacted 
for  its  payment." 

United  States  vs.  Booth-Kelly  Lumber  Co.,  203 
Fed.  423. 

This  was  a  suit  for  the  cancellation  of  patents  to  pub- 
lic lands  entered  under  the  stone  and  timber  act  on  the 
ground  of  fraud.  The  evidence  showed  that  the  entries 
were  made  for  the  benefit  of  the  defendant  lumber  com- 
pany which  paid  the  government  price  and  all  fees  and 
expenses  and  gave  each  entryman  a  bonus  on  receiving 
a  deed  to  his  land.  The  court  held  that  the  same  was 
sufficient  to  sustain  the  allegations  of  the  bill  and  to 
entitle  the  complainant  to  the  cancellation  of  all  patents. 

United  States  vs.  Cooper,  220  Fed.  868. 
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This  was  a  suit  against  a  purchaser  of  land  from  a 
patentee  to  annul  the  patent  and  set  aside  the  deed  to 
defendant.  It  was  held  that  where  a  patent  to  land  had 
been  secui'ed  by  fraud  and  thereafter  the  patentee  had 
conveyed  the  land  to  a  third  party,  that  while  the  land 
was  bej^ond  recovery  by  the  government,  a  money  judg- 
ment against  the  defendant  with  a  lien  on  the  land  there- 
for was  warranted  b)^  the  praj^er  for  general  relief. 

United  States  vs.  Southern  Pacific  Co.,  117  Fed. 
545. 

This  was  a  suit  to  recover  lands  patented  through 
error  of  the  land  department,  or  their  value,  when  sold  to 
bona  fide  purchasers.  The  complaint  alleged  that  offi- 
cers of  the  government  in  due  and  orderly  course  of  pro- 
ceedings, but  misinterpreting  the  law  applicable  thereto, 
issued  to  the  railroad  company  patents  to  certain  tracts 
of  land  which  the  railroad  company  thereafter  conveyed 
to  bona  fide  purchasers.  The  court  held  that  the  fact 
that  the  error  in  issuing  patents  to  the  railroad  company 
for  lands  to  which  it  was  not  entitled  under  its  grant  was 
that  of  the  land  department  constituted  neither  a  legal 
nor  an  equitable  defense  to  an  action  by  the  United 
States  to  recover  such  lands  or  their  value  when  sold  to 
bona  fide  purchasers.    We  quote  from  the  opinion : 
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"That  the  government  title  to  the  lands  thus 
patented  to  the  defendant  railroad  company  there- 
upon passed  to  that  company  is  not  questioned  and 
it  is  equally  clear  that  under  the  decisions  herein 
cited  the  title  was  erroneously  so  conveyed  and 
wholly  without  consideration.  The  right  of  the  gov- 
ernment, the  real  owner  of  the  land,  to  maintain  in 
a  court  of  equity,  a  suit  to  set  aside  such  conveyance 
and  re-establish  its  title,  cannot  be  doubted." 

It  will  be  seen  that  the  courts  have  heretofore  not 
hesitated  to  grant  redress  to  the  government  when  pat- 
ents were  issued  through  a  misapplication  of  the  law  as  in 
this  instance.  And  where  this  error  of  the  government 
was  induced  by  the  fraud  of  the  defendant  it  is  incon- 
ceivable that  the  government  should  be  deprived  of  any 
redress  and  the  defendant  permitted  to  enjoy  the  fruits 
of  his  fraud. 

The  case  of  United  States  vs.  Southern  Pacific,  117 
Fed.  545,  was  affirmed  in  133  Fed.  651,  where  the  opin- 
ion, in  part,  reads  as  follows : 

"The  railroad  company  received  patents  for 
lands  under  an  erroneous  interpretation  of  the  law. 
It  was  a  clear  mistake  and  conveyed  no  rights  or 
title  whatever  to  the  railroad  company  to  any  of 
the  lands  in  question.  The  company  sold  a  portion 
of  the  lands  to  bona  fide  purchasers.  Not  having 
any  title  to  the  lands  and  having  received  the  money 
for  the  lands,  it  must  be  held  responsible  to  pay  the 
amount  specified  in  the  act." 
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And  to  like  effect  is  the  case  of  United  States  vs. 
Oregon  and  California  Railroad  Company,  133  Fed. 
954,  which  held  that  the  United  States  has  the  right  to 
have  canceled  patents  to  lands  erroneously  issued  under 
a  railroad  grant,  and  also  to  recover  from  the  grantee 
the  government  price  of  the  lands  so  patented  and  sold 
to  bona  fide  purchasers  and  a  suit  to  enforce  such  rights 
ma}^  be  maintained  in  a  court  of  equity.  This  latter 
decision  was  affirmed  in  144  Fed.  832. 

In  Germania  Iron  Co.  vs.  United  States,  165  U.  S. 
379,  it  was  held  that  if  while  disputed  matters  of  fact 
concerning  a  tract  of  land  or  the  priority  of  right  of 
claimant  thereto  are  pending  unsettled  in  the  land  de- 
partment, and  patent  erroneously  issues  for  the  tract 
through  inadvertence  or  mistake,  a  court  of  equity  may 
rightfully  interfere  to  cancel  the  patent. 

In  Williams  vs.  U.  S.  138  U.  S.  514,  the  court  said: 

"If  through  inadvertence  and  mistake,  a  wrong 
description  is  placed  in  a  conveyance  of  real  estate 
by  an  individual,  a  court  of  equity  would  have  juris- 
diction to  interfere  and  restore  to  the  party  the  title 
which  he  never  intended  to  convey  and  it  has  a  like 
jurisdiction  when  a  wrong  description  from  a  like 
cause  gets  into  a  patent  of  public  land.  If  the  al- 
legations of  a  bill  point  to  fraud  and  wrong,  and 
equally  to  inadvertence  and  mistake,  and  the  latter 
be  shown,  the  bill  is  sustainable  although  the  former 
charge  may  not  be  fully  established." 
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In  Southern  Pacific  Co.  vs.  United  States,  200  U.  S. 
341,  it  was  held  that  the  right  of  the  United  States  to 
avoid  and  annul  patents  erroneously  issued  hy  the  land 
department  by  bill  in  equity  is  sustained  by  an  un- 
broken line  of  authority. 

These  few  citations  must  be  eloquent  proof  of  the 
attitude  of  the  courts  with  regard  to  patents  obtained 
through  error  of  the  land  department.    It  has  ever  been 
ready  to  accord  prompt  relief  in  such  cases  and  has  not 
restricted  it  to  any  one  remedy.     It  sanctioned  all  the 
remedies  at  its  disposal.     To  deny  relief  in  such  cases 
would  be  to  open  the  door  to  many  possibilities  of  wrong 
if  the  innocent  or  unintentional  error  or  omission  of  the 
officers  of  the  land  department  can  be  operated  to  de- 
prive it  of  its  appropriate  jurisdiction;  it  affords  too 
strong    an    inducement    for    an    intentional    omission, 
proof  of  which  may  well  be  beyond  the  power  of  the 
government.     No  reason  can  be  offered  why  one  who 
parts  with  no  consideration,  gives  nothing  in  return  and 
receives  valuable  land  from  the  government  through  a 
misinterpretation  of  the  law,  should  be  permitted  to  take 
advantage  of  another's  error,  particularly  when  the  re- 
sult of  such  error  may  deprive  honest  homesteaders  of  the 
merited  beneficence  of  the  government.    The  courts  are 
no  less  prompt  to  grant  relief  in  cases  where  patents  are 
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secured  through  fraud  and  misrepresentations,  and  thus 
in  a  measure  endeavor  to  avoid  encouragement  of  fraud- 
ulent and  deceitful  practices.  To  shut  one's  eyes  to  the 
conduct  of  the  defendant  and  to  refuse  relief  to  the 
government  Avould  be  to  put  a  premium  on  fraud. 

Where  both  the  error  and  omission  of  the  land  de- 
partment and  the  fraud  of  the  patentee  are  present  as 
in  the  case  at  issue,  the  right  of  the  government  to  pursue 
any  appropriate  remedy  at  its  disposal  to  obtain  redress 
would  seem  to  be  unquestioned.  It  has  in  this  case 
elected  to  ratify  the  patents  and  sue  for  the  value  of  the 
lands.  The  defendant  now  attempts  to  defeat  recovery 
by  stating  that  the  fraudulent  representations  were  im- 
material. It  thus  becomes  necessary  to  discuss  at  some 
length  the  elements  of  fraud,  particularly  with  regard 
to  the  sub j  ect  of  materiality  and  rules  and  citations  gov- 
erning the  same. 

I. 

IN  AN  ACTION  FOR  FRAUD  AND 
DECEIT  FALSE  AND  FRAUDULENT 
AFFIDAVITS  AND  PROOFS  RESPECT- 
ING THE  PURPOSE  FOR  WHICH  THE 
ENTRIES  FOR  HOMESTEAD  WERE 
MADE    AND    THE    TERMS    OF    RESI- 
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D  E  N  C  E  MAINTAINED,  AND  THE 
AMOUNT  OF  CULTIVATION  AND  IM- 
PROVEMENT PERFORMED  UPON  THE 
LAND  ARE  MATERIAL  WHEN  RELIED 
UPON,  THOUGH  UPON  A  CORRECT  AP- 
PLICATION OF  THE  LAW  THE  PROOF 
AS  TO  THE  TERM  OF  RESIDENCE 
SHOWED  THAT  THE  ENTRYMEN 
WERE  NOT  ENTITLED  TO  PATENTS. 

The  gist,  the  intrinsic  ingredient  of  this  action,  was 
the  fraudulent  scheme — the  false  representations  of  this 
defendant,  through  inducing  the  entrymen  to  make 
fraudulent  entries  and  proofs  under  the  homestead  act, 
whereby  the  defendant  was  deceived  and  induced  to  part 
with  title  to  valuable  tracts  of  land.  In  brief,  it  is 
alleged  that  the  defendant,  for  the  purpose  of  defraud- 
ing the  United  States,  induced  certain  persons  named  in 
the  complaint  to  make  homestead  applications  for  lands 
within  the  former  Siletz  reservation  subject  to  home- 
stead entry,  and  then  to  make  final  proof  showing : 

( 1 )      Residence ;  ( 2 )  Cultivation  and  improvement ; 
(3)  Non-alienation;  and  (4)  Good  faith;  when  in  fact 
there  had  been  no  residence,  no  cultivation  or  improve- 
ment for  the  period  required  by  law ;  the  lands  had  been 
the  subject  of  contract  for  the  purpose  of  alienation  to 
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the  defendant;  the  entrymen  had  throughout  acted  in 
bad  faith,  had  no  intention  of  ever  becoming  homestead- 
ers and  thereby  had  flagrantly  violated  the  beneficent 
policj-  of  the  government. 

It  therefore  appears  that  tlie  entrjinen  obtained 
their  patents  from  the  government  by  fraud  and  perjun*. 
There  is  no  crime  more  destructive  of  morals  and  good 
government  than  that  of  perjurj'.  But,  contends  the 
defendant,  upon  the  face  of  the  proof  it  appears  that 
the  land  department  erred  in  the  issuance  of  the  patents, 
for  in  no  instance  was  there  any  proof  offered  that  the 
entrjTnen  had  actually  resided  upon  the  lands  the  three 
years  period  required  by  law,  and  that  thereby  the  repre- 
sentations made  were  immaterial.  It  may  be  conceded 
that  the  land  department  beheving  that  the  entrjmen  by 
reason  of  their  mihtary  senice  was  entitled  to  a  period 
of  conmiutation  from  the  time  of  residence  as  authorized 
under  other  homestead  acts,  erred  in  that  respect  for  the 
act  under  which  these  lands  were  thrown  open  to  settle- 
ment made  no  provision  for  commutation. 

(a)  But  even  with  the  allowance  erroneously  made 
for  military  service  a  period  of  actual  residence  was 
necessary  and  the  proofs  as  to  this  residence  were  false 
and  fraudulent. 
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(b)  An  erroneous  allowance  of  military  service  in 
place  of  actual  residence  does  not  render  the  fraud  and 
deceit  immaterial; 

(c)  ^lilitarj-  service  alone  would  not  have  entitled 
the  entr}'men  to  patent ;  and 

( d )  The  homestead  law  was  further  violated  by  the 
entr}-men  making  the  entries  not  for  their  own  exclusive 
use  and  benefit  but  for  the  benefit  of  a  third  part\'  and 
not  for  the  purpose  of  actual  settlement  and  cultiva- 
tion. 

There  certainly  can  be  no  dispute  as  to  requirements 
necessarv'  to  be  met  before  patent  issues.     When  the 
several  entr^'men  made  their  proofs,  it  was  necessary  for 
them  to  make  certain  statements  upon  the  truth  of  which 
depended  their  right  to  patent.    Even  with  the  erroneous 
allowance  for  military-  service  the  government  demanded 
proof  of  the  fulfillment  of  certain  other  requirements.  The 
fact  that  the  entr^Tuen  were  veterans  of  the  Civil  War 
and  thereby  entitled  in  certain  cases  to  commutation 
would  not  m  itself  have  induced  the  land  department  to 
have  issued  patents.     First  of  all  it  was  nccessar^^-  to 
make  proof  of  some  period  of  actual  residence.     Such 
proof  was  submitted  and  it  was  false  and  fraudulent. 
Without  this  proof  no  patents  would  have  been  issued 
irrespective  of  the  militar\'  senice  of  the  entr\Tnen. 


50 

Secondly,  it  was  necessary  to  make  proof  of  substan- 
tial cultivation  and  improvement  of  the  land.  Such 
proof  was  submitted  and  it  was  false  and  fraudulent. 

Thirdly,  it  was  necessary  to  make  some  proof  that 

the  entries  were  made  for  the  exclusive  use  and  benefit 

of  the  entrymen  and  for  the  purpose  of  actual  settle- 
ment and  cultivation  and  that  the  land  had  not  been 

alienated.  All  of  such  proof  was  submitted  and  it  was 
in  all  respects  false  and  fraudulent;  therefore,  it  must 
be  quite  apparent  that  the  military  service  which  was 
erroneously  allowed  was  in  itself  not  sufficient  to  author- 
ize the  issuance  of  patents.  The  patents  would  not  have 
been  issued  but  for  the  false  and  fraudulent  representa- 
tions made  as  to  the  other  essential  requirements  as  well. 
How  then,  can  it  be  said  that  the  military  service  alone, 
even  though  an  error  was  made  in  its  allowance,  could 
have  been  the  sole  and  inducing  cause  to  the  issuing  of 
the  patents? 

We  may  concede  at  the  outset  that  in  order  to  consti- 
tute fraud  the  false  representations  must  be  as  to  mate- 
rial facts.  What  are  material  facts  are  not  always  sus- 
ceptible of  a  fixed  rule.  In  determining  what  is  a  ma- 
terial fact  one  must  take  into  consideration  a  number  of 
circumstances.  The  circumstances  in  which  fraud  is 
accomplished  are  so  varied  and  the  character  of  the  mis- 
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representations  so  widely  different  that  it  is  unwise  to  at- 
tempt to  enunciate  with  precision  a  general  rule  or  stand- 
ard by  which  all  cases  can  be  governed.  Courts  and  leg- 
islatures do  not  attempt  to  define  with  exactness  what 
shall  constitute  fraud  in  all  cases.  Should  they  do  so, 
unscrupulous  ingenuity  would  devise  some  other  method 
of  committing  it  and  then  claim  that  what  was  done  was 
not  within  the  definition.  It  is  therefore  left  to  be  found 
from  all  the  facts  and  circumstances  of  each  particular 
case. 

SMITH  ON  FRAUD,  SECTION  61,  says  that  A 
REPRESENTATION  IS  MATERIAL  WHEN 
BUT  FOR  IT  THE  CONTRACT  WOULD  NOT 
HAVE  BEEN  MADE. 

This  definition  seems  to  be  most  apropos  to  the  case  at 
hand,  and  must  of  a  certainty  answer  all  the  arguments 
that  defendant  can  be  ingenious  enough  to  advance  in 
support  of  his  unlawful  venture.  It  is  apparent  that  the 
Government  was  deceived  and  beguiled  into  issuing  pat- 
ents which  it  would  not  have  done  but  for  reliance  upon 
the  wilfully  false  statements  of  the  entrymen  made  to  in- 
duce their  issuance.  It  cannot  be  doubted  that  the  fal- 
sity of  the  statements  operated  to  the  prejudice  of  the 
plaintiff  and  was  a  matter  of  inducement,  thereby  being 
material. 
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Therefore,  applying  this  definition  found  in  the  text 
book  of  Smith  on  Fraud,  which  seems  to  be  the  most  fre- 
quently cited  and  approved,  being  succinct  and  ex- 
pressive, it  is  not  difficult  to  declare  that  all  of  the  rep- 
resentations made  by  the  entrymen  are  material  in  that 
the  one  representation  as  to  residence,  even  under  a  cor- 
rect application  of  the  law  was  not  and  could  not  have 
been  the  sole  or  even  the  predominant  inducement  to  the 
issuance  of  the  patents.  Furthermore  where  there  is  an 
aggregate  of  inducements  as  in  this  case,  it  is  not  possible 
for  any  man  to  determine  whether  the  result  would  have 
been  attained  with  some  of  the  inducements  wanting. 

Where  such  a  state  of  facts  exist,  the  Court  will 
promptly  give  redress  to  the  injured  party.  It  is  enough 
that  the  representations  materially  caused  the  conduct  of 
the  plaintiff,  although  (being  combined  with  other  mo- 
tives) they  were  not  the  sole  or  even  predominant  in- 
ducement to  the  party's  action.  If  a  man  resort  to  un- 
lawful means  to  accomplish  an  unlawful  purpose,  the  law 
will  not  stop  to  measure  the  inducement. 

We  submit  the  following  authorities  in  connection 
with  our  proposition  that  the  false  representations  made 
were  material,  that  they  were  relied  upon  and  were  in- 
tended to  operate  and  did  operate  as  one  of  the  induce- 
ments to  the  issuance  of  patents. 
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Th  rule  as  laid  down  in  12  Ruling  Ca^  Law,  p.  297, 
is  as  follows : 

*'To  constitute  fraud  in  any  case,  the  facts  mis- 
represented or  concealed  must  have  been  material 
facts  and  they  must  also  substantially  affect  the  in- 
terests of  the  persons  alleged  to  have  been  defraud- 
ed. A  fact  is  material  when  it  influences  a  person  to 
enter  into  a  contract,  or  when  it  deceives  him  and 
induces  him  to  act,  or  when  without  it  the  transac- 
tion would  not  have  occurred.  It  is  broadly  stated 
therefore  that  the  representations  must  have  oper- 
ated as  an  inducement  to  the  making  of  the  contract 
in  question.  That  is,  must  have  influenced  the  mind 
of  the  party  to  whom  they  are  made  in  making  the 
contract  or  fixing  its  terms.  If  he  would  have  done 
so  as  readily  had  he  been  apprised  of  the  facts,  then 
he  has  not  been  defrauded.  It  has  been  declared, 
however,  that  whether  the  complaining  party  would 
have  made  the  contract  but  for  the  representations,  is 
not  the  test  of  his  right,  since  that  is  often  a  mere  spec- 
ulative inquiry  and  that  if  the  false  representations 
were  material  and  relied  upon  and  were  intended  to 
operate  and  did  operate  as  one  of  the  inducements 
to  the  contract,  it  is  not  necessary  to  inquire  whether 
the  plaintiff  would  or  would  not  have  made  it  with- 
out this  inducement." 

At  page  301  it  is  said : 

"It  has  been  held,  however,  that  the  representa- 
tions need  not  relate  directly  to  the  nature  and  char- 
acter of  the  subject  matter  of  the  contract,  but  that 
it  is  sufficient  if  they  are  so  closely  connected  with 
the  contract  that  the  parties  would  not,  but  for  the 
representations,  have  entered  into  it  and  were  in- 
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duced  to  enter  into  it  to  the  knowledge  of  the  other 
party  by  such  representations." 

As  stated  in  White  Sewing  Mach.  Co.  vs.  Bullock, 

76  S.  E. '(N.  C.)  634: 

"False  representations  inducing  a  contract  are 
material  if  the  contract  would  not  have  been  made 
but  for  such  representations." 

The  subject  as  treated  by  Bigelow  on  Fraud,  Vol.  I, 
p.  544,  is  stated  as  follows : 

"It  is  not  necessary  to  prove  that  the  plaintiff 
relied  solely  upon  the  defendant's  representations. 
It  is  sufficient  that  the  representations  were  relied 
upon  by  the  plaintiff  as  constituting  one  of  the  sub- 
stantial inducements  to  his  action.  It  is  indeed  some- 
times said  that  the  false  representations  must  have 
been  such  that  without  them  the  transaction  com- 
plained of  would  not  have  taken  place.  But  it  has 
well  been  said  it  is  not  possible  for  any  man  in  the 
aggregate  of  inducements  which  led  to  the  transac- 
tion to  determine  whether  the  result  would  have  been 
attained  with  some  of  the  inducements  wanting.  Nor 
should  the  guilty  party  be  permitted  to  allege  in  ex- 
cuse that  the  innocent  party  might  have  acted  as  he 
did  if  less  deceit  had  been  practiced  upon  him.  If  a 
man  resort  to  unlawful  means  and  accomplish  an  un- 
lawful purpose,  the  law  will  not  stop  to  measure  such 
inducements.  If,  for  example,  a  party  induced  by 
the  several  false  and  fraudulent  declarations  of  two 
persons  different  in  time  and  character  purchases 
worthless  propertj^  it  would  not  do  to  say  that  be- 
cause the  trade  might  not  have  been  made  if  only 
one  falsehood  had  been  practiced  and  the  purchase 


5S 

not  wholly  induced  by  either,  the  party  injured  is 
without  redress.  If  the  fraud  be  accomplished  and 
the  unlawful  acts  of  the  defendant  contributed  there- 
to he  is  answerable.  The  fraudulent  acts  of  the  de- 
fendant must  indeed  have  worked  an  injury  but  if 
the  wrong  has  been  done  and  the  defendant  has  been 
a  party  to  its  commission,  the  court  will  not  appor- 
tion the  penalties  of  guilt  among  offenders  nor  di- 
vide the  spoil  among  highwaymen." 

In  Americcm  and  English  Ency.  of  Law,  Vol.  14,  p. 
62,  it  is  said : 

"It  has  been  held,  however,  that  either  party 
may  make  a  collateral  statement  made  by  the  other 
party  during  the  negotiations  as  to  the  existence  or 
non-existence  of  a  particular  fact  a  material  one  in 
his  own  judgment,  so  that  if  it  turns  out  to  be  un- 
true and  was  falsely  and  fraudulently  made  it  will 
vitiate  the  contract  if  he  relied  upon  the  same  as 
true  and  would  not  have  entered  the  contract  but 
for  such  statement.  In  other  words,  a  contract  may 
be  avoided  because  of  the  false  and  fraudulent  rep- 
resentation though  not  relating  directly  to  the  na- 
ture or  character  of  the  subject  matter  if  it  is  so 
closeh^  connected  with  the  conduct  as  that  the  party 
relying  upon  it  would  not,  but  for  the  representa- 
tion, have  entered  into  it,  and  if  he  was  induced  to 
enter  into  it  to  the  knowledge  of  the  other  party  by 
such  representation." 

In  the  case  of  Lane  vs.  Harmony,  112  Me.  25,  it  was 
held: 

"If  fraud  is  set  up  it  must  be  material,  relate  dis- 
tinctly to  the  contract  and  affect  its  very  essence 
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and  substance,  and  while  there  is  no  standard  by 
which  to  determine  whether  the  fraud  be  material  or 
not,  the  rule  is  that  if  the  fraud  be  such  that  had  it 
not  been  practiced  the  contract  would  not  have  been 
made  or  the  transaction  completed,  then  it  is  ma- 
terial." 

In  the  case  of  James  vs.  Hodsden,  47  Vt.  127,  the 
court  held  that  if  a  vendor's  fraudulent  representations 
constituted  one  of  the  inducements  to  the  purchase,  it 
was  sufficient  to  avoid  the  sale.  We  beg  the  indulgence 
of  the  court  to  quote  somewhat  fully  the  opinion  in  this 
case,  as  we  believe  it  is  pertinent  to  the  question  here  in- 
volved. 

"The  charge  of  the  court  'that  it  was  not  neces- 
sary that  they  should  find  that  the  plaintiff  relied 
solely  upon  the  representation  but  it  was  sufficient 
for  them  to  find  the  representations  were  so  far 
relied  on  by  the  plaintiff  as  to  constitute  one  of  the 
inducements  to  the  trade  in  question'  we  think  sound 
and  reasonable.  Under  the  charge  the  jurj^  must 
have  found  that  the  plaintiff  was  deceived  and  de- 
frauded. That  he  was  in  fact  cajoled  into  the  pur- 
chase of  the  patent  right  of  no  value  and  giving  his 
notes  for  a  large  sum  by  the  false  assertions 
of  the  defendant  and  his  conspirators.  It  is  often 
said  that  the  false  representations  must  have  been 
such  that  without  them  the  trade  would  not  have 
been  made,  but  it  is  never  possible  for  any  man  in  the 
aggregate  of  inducements  that  effected  the  sale  to 
determine  whether  the  result  would  have  been  at- 
tained with  some  of  the  inducements  abated,  nor 
should  the  guilty  party  seeking  the  benefit  of  the 
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sale  and  induced  in  a  measure  by  his  fraud  and 
falsehood  be  permitted  to  allege  in  excuse  that  the 
innocent  party  might  have  been  made  the  purchase 
if  the  defendant  practiced  less  deceit  and  his  lies 
had  been  less  flagrant.  If  he  resorts  to  unlawful 
means  and  accomplishes  a  fraudulent  purpose  the 
law  will  not  stop  to  measure  the  force  of  such  in- 
ducements. It  is  enough  that  the  party  was  deceived 
and  cheated  and  the  defendant's  falsehoods  and 
fraudulent  practices  contributed  to  that  end.  A  mis- 
representation must  be  something  material  in 
which  the  party  relies  and  puts  confidence  and  is 
misled  and  cheated  (1  Story  Eq.  197,  203) .  If  the 
party  induced  by  the  several  false  and  fraudulent 
declarations  of  two  persons  different  in  time  and 
character,  purchase  worthless  proi:)erty,  it  would  not 
do  to  say  that  because  the  trade  might  have  been 
made  if  only  one  falsehood  had  been  made  and  the 
purchaser  not  wholly  induced  by  either,  therefore, 
he  is  without  remedy  or  redress.  If  the  fraud  is  ac- 
complished and  the  unlawful  acts  of  the  defendant 
contributed  thereto  he  is  answerable.  The  fraudu- 
lent acts  of  the  defendant  must  indeed  have  worked 
an  injury,  but  if  the  wrong  has  been  done  and  the 
defendant  is  party  to  its  commission  the  court  will 
not  apportion  the  penalties  of  guilt  among  offend- 
ers nor  divide  spoils  among  highwaymen." 

In  Safford  vs.  Grout,  120  Mass,  20,  the  head  note 
reads  as  follows ; 

"In  an  action  for  false  representation  it  is  suffi- 
cient if  such  representations  materially  influenced 
the  conduct  of  the  plaintiff,  though  they  were  not 
the  sole  or  predominant  inducement.  It  is  enough 
if  they  had  material  influence  upon  the  plaintiff  al- 
though combined  with  other  motives." 
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It  is  stated  in  Bigelow  on  Estoppel,  Sixth  Edition, 
page  646,  that  while  the  representation  must  be  material, 
this  does  not  mean  that  the  representation  in  question 
must  have  been  the  sole  inducement  of  the  change,  or  the 
change  of  position,  if  it  were  adequate  to  the  result.  Thus 
if  it  might  have  influenced  the  conduct  of  a  prudent  man, 
that  would  be  enough,  though  other  inducements  oper- 
ated with  it,  and  the  law  will  not  undertake  in  favor  of 
the  wrong-doer  to  separate  the  various  inducements  pre- 
sented and  ascertain  how  much  weight  was  given  to  the 
representation  in  question. 

There  accordingly  seems  to  be  no  dearth  of  authori- 
ties holding  that  -w^hile  as  a  general  proposition  of  law 
the  representations  must  be  material,  yet  where  the  con- 
tract or  transaction  is  induced  by  a  number  of  represen- 
tations, the  court  will  grant  redress  without  stopping  to 
measure  the  inducements  and  determining  the  particular 
one  which  prompted  the  contract.  As  has  been  made 
clear  in  this  case,  the  representation  as  to  residence  could 
not  have  been  and  was  not  the  sole  and  inducing  cause, 
to  the  issuance  of  patent.  Even  with  the  military  service 
erroneously  allowed  proof  of  some  actual  residence  was 
essential.  Proof  of  good  faith  was  essential;  proof  of 
non-alienation  was  essential,  all  of  which  by  reason  of 
their  falsitj^  contributed  to  the  issuance  of  the  patent. 
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A  different  situation  might  have  presented  itself  had 
patent  been  issued  solely  because  of  the  military  service 
of  the  entrymen,  and  it  was  the  sole  and  inducing  cause, 
but  no  such  situation  was  presented  by  the  pleadings, 
and  no  such  contention  has  been  or  can  be  made. 

II. 

ONE  WHO  HAS  EFFECTED  HIS  PUR- 
POSE THROUGH  A  FRAUDULENT  MIS- 
REPRESENTATION CANNOT  DENY ITS 
MATERIALITY. 

It  does  not  lie  in  the  mouth  of  Jones  and  of  the  entry- 
men  to  now  declare  that  the  fraudulent  representations 
were  immaterial.  It  is  sufficient  to  say  that  they  were 
relied  and  acted  upon  and  that  they  were  fraudulent  and 
were  made  with  the  intent  to  deceive  and  defraud  the  gov- 
ernment.   So  states  Bigelow  on  Fraud,  volume  I,  p.  497 : 

''A  party  who  has  effected  his  purpose  through 
a  misrepresentation  cannot  deny  its  materiality." 

To  permit  defendant  to  invoke  the  rule  as  to  mate- 
riality in  spite  of  his  active  efforts  to  conceal  the  true  con- 
dition of  affairs,  to  thwart  investigation  and  inquiry, 
would  be  to  encourage  fraudulent  and  deceitful  prac- 
tices. 
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In  StraJid  vs.  Griffith,  97  Fed.  854,  it  is  held  that  a 
seller  who  practices  fraud  and  deceit  to  induce  a  pur- 
chaser to  accept  goods  without  examination  which  he 
would  otherwise  have  made,  would  not  be  heard  to  say  in 
defense  to  an  action  for  fraudulent  representation  that 
the  plaintiff  was  cheated  as  a  result  of  his  own  negli- 
gence and  credulity,  and  is  therefore  without  remedy. 
That  as  between  original  parties,  one  who  has  intention- 
ally deceived  the  other  to  his  prejudice  is  not  to  be  heard 
to  say  in  defense  of  the  charge  of  fraud  that  the  inno- 
cent party  ought  not  to  have  trusted  him.  The  very  rep- 
resentations relied  upon  may  have  caused  the  party  to  de- 
sist from  inquiiy  and  neglect  his  means  of  information. 

In  Autle  vs.  Sexton,  137  111.  410,  the  court  said: 

"Where  a  misrepresentation  is  made  as  to  a  ma- 
terial fact  and  such  misrepresentation  is  made  know- 
ingly and  for  the  express  purpose  of  deceiving  and 
defrauding,  and  the  injured  party  relies  upon  the 
statement  made  and  under  circumstances  which 
would  induce  a  reasonably  prudent  man  to  so  rely, 
there  must  be  a  right  of  action  at  law  for  fraud  and 
deceit.  To  throw  a  purchaser  out  of  court  in  such 
a  case  upon  the  plea  he  did  not  avail  himself  of  the 
means  of  knowledge  open  to  him  would  be  offering 
a  premium  on  fraud  and  would  be  destructive  of 
confidence  in  business  transactions." 

In  Dodge  vs.  Pope,  93  Ind.  480,  the  rule  is  laid  down 
as  follows: 
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"Where  one  with  knowledge  of  his  rights  and  of 
the  facts  makes  a  statement  to  another  to  induce 
him  to  act  in  a  given  way  and  the  statement  produces 
the  effect  designed  and  causes  the  person  who  acts 
upon  it  to  part  with  value,  he  by  w^hom  the  statement 
was  made  cannot  afterward  be  heard  to  deny  its 
truth." 

In  Dezell  vs.  Odell,  3  Hill.  215,  the  court  said: 

"We  then  have  a  very  elear  case  of  an  admission 
by  the  defendant,  intended  to  influence  the  conduct 
of  the  man  with  whom  he  was  dealing  and  actually 
leading  him  to  a  line  of  conduct  which  must  be  pre- 
judicial to  his  interests,  unless  the  defendant  be 
cut  off  from  the  power  of  retraction.  This  I  under- 
stand to  be  the  veiy  definition  of  an  estoppel  in 
pais."  i      ^     V    -.1   ?  ritg 

In  Fargo  Gas  Light  &^  Coke  Co.  vs.  Fargo  Gas  ^ 
Elec.  Co.,  37  L.  R.  A.  593,  the  court  held  that  one  who 
buys  property  has  a  right  implicitly  to  rely  upon  repre- 
sentations of  the  seller,  and  if  they  were  false  and  made 
with  the  intent  to  deceive  the  purchaser,  the  seller  will 
not  be  allowed  to  urge  that  the  buyer  by  investigation 
could  have  discovered  their  falsity.  We  quote  from  part 
of  the  opinion: 

"That  would  indeed  be  a  strange  rule  of  law 
which  when  the  seller  had  successfully  entrapped  his 
victim  by  false  statements  and  was  called  to  account 
in  a  court  of  justice  for  his  deceit  would  permit  him 
to  escape  by  urging  the  folly  of  his  dupe  for  not  sus- 
pecting that  he,  the  seller,  was  a  knave.     *     *     * 


62 

The  unmistakable  drift  is  toward  a  just  doctrine 
that  the  wrongdoer  cannot  shield  himself  from  lia- 
bility by  asking  the  law  to  condemn  the  credulity 
of  his  victim." 

In  Lmnington  vs.  Strong,  107  III.  302,  it  is  held: 

"As  between  the  original  parties  when  it  appears 
that  one  has  been  guilty  of  intentional  and  deliber- 
ate fraud  by  which  the  other  has  been  misled  and 
influenced  in  his  action,  he  canot  escape  the  legal 
consequences  of  his  fraudulent  conduct  by  saying 
that  the  fraud  might  have  been  discovered  had  the 
party  whom  he  deceived  exercised  reasonable  care 
and  intelligence." 

In  Reijnell  vs.  Sprye,  1  DeG.  M.  and  G.,  710,  21 
L.  J.  Ch.  N.  S.  663,  it  is  held: 

"Where  one  party  has  intentionally  misled  the 
other  it  is  no  answer  to  the  imputed  fraud  to  say 
that  the  party  alleged  to  be  guilty  of  it  recommended 
the  other  to  take  advice  or  even  put  into  his  hands 
the  means  of  discovering  the  truth.  However  neg- 
ligent the  party  may  have  been  to  whom  the  incor- 
rect statement  has  been  made  yet  that  is  a  matter 
affording  no  ground  of  defense  to  the  other.  No 
man  can  complain  that  another  has  too  implicitly 
relied  on  the  truth  of  the  things  he  himself  has 
stated." 

In  Brent  vs.  Lilly  Co.,  174  Fed.  877,  it  is  held: 

"A  party  who  has  induced  anothei"  to  act  on  a 
certain  understanding  cannot,  after  the  other  has 
acted,  deny  that  understanding  to  the  other's  loss." 
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In  Warder  vs.  Ehitish,,  77  Wis.  430,  46  N.  W.  540, 
the  court  says : 

"A  person  cannot  procure  a  contract  in  his  favor 
by  fraud  and  then  bar  a  defense  to  a  suit  on  it  on 
the  ground  that  had  not  the  other  party  been  so  ig- 
norant or  negHgent  he  could  not  have  succeeded  in 
deceiving  him." 

In  Tooker  vs.  Alston,  159  Fed.  599,  it  is  held: 

"In  an  action  for  fraud  and  deceit  inducing  a 
purchase  of  property  it  is  not  a  defense  that  plain- 
tiff made  other  investigations  and  inquiry  respect- 
ing the  property  if  the  fraudulent  conduct  of  de- 
fendant was  a  material  though  not  the  sole  induce- 
ment of  the  purchase." 

It  would  seem,  therefore,  that  the  great  weight  of  au- 
thority is  in  support  of  the  just  rule  that  however  negli- 
gent the  party  may  have  been  to  whom  the  false  state- 
ments have  been  made,  yet  that  is  a  matter  affording  no 
ground  of  defense  to  the  other.  No  man  should  be  heard 
to  complain  that  another  has  too  implicitly  relied  upon 
the  truth  of  the  things  he  has  himself  stated.  While  a 
rule  may  be  found  in  some  cases  favorable  to  the  defend- 
ant's theory  of  the  law,  yet  no  decision  can  be  found 
which  establishes  a  doctrine  under  which  a  party  w^ould 
be  bound  under  all  the  circumstances  such  as  has  de- 
veloped in  this  case  to  make  an}^  investigation  or  inquiry 
touching  the  truth  or  falsity  of  the  statements  made. 
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There  are  man}^  cases  which  sustain  the  view  that 
the  plaintiff  had  the  right  to  rely  implicitly  upon  the 
representations  made  by  the  entrj'^men  with  respect  to 
the  requirements  prerequisite  to  patent.  We  are  aware 
that  cases  may  be  found  which  exact  from  one  more  care 
in  ascertaining  the  truth  or  falsity  of  representations. 
In  determining  what  the  courts  in  such  cases  intend  to 
hold,  the  language  of  each  opinion  must  be  read  in  the 
light  of  the  facts  of  the  particular  case.  Cases  should 
be  decided  as  they  arise,  keeping  in  view  the  general 
principle  that  courts  will  not  readily  listen  to  the  plea 
that  the  defrauded  party  was  too  easily  deceived.  It  is  a 
just  doctrine  which  asserts  that  persons  engaged  in 
fraud  are  not  the  objects  of  the  special  solicitude  of  the 
courts. 

III. 

WHERE  THE  EXISTENCE  OF  FRAUD 
DEPENDS  UPON  A  VARIETY  OF  CIR- 
CUMSTANCES THE  MATTER  OF  MA- 
TERIALITY OF  REPRESENTATION  IS 
FOR  THE  JURY  AND  NOT  FOR  THE 
COURT. 

By  a  long  line  of  cases,  questions  of  fraud  are  pe- 
culiarly within  the  province  of  the  jury  to  be  determined 
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from  all  the  facts  and  circumstances  of  the  case.  While 
it  may  be  true  in  certain  cases  the  court  is  empowered  to 
interpret  language  of  a  perfectly  plain  nature  unaffected 
by  external  facts,  yet  where  there  are  facts  and  circum- 
stances, as  in  this  case,  from  which  a  jury  might  have 
reached  a  conclusion  that  the  representations  were  ade- 
quate to,  and  did  in  fact,  induce  the  issuance  of  the  pat- 
ents which  would  not  have  been  issued  but  for  such  repre- 
sentations, it  was  error  for  the  court  to  refuse  to  submit 
same  for  the  consideration  of  the  jury. 

In  the  case  of  Patten  vs.  Field,  81  Atl.  77  (Me.) ,  it 
is  held : 

"That  whether  the  elements  of  actionable  deceit 
existed  in  an  action  therefor  were  questions  of  fact 
to  be  determined  from  the  evidence  and  the  infer- 
ences to  be  drawn  from  the  facts  established." 

'In  the  case  of  McNaughton  vs.  Smith,  91  Minn.  140, 
it  is  held : 

"Where  the  existence  of  fraud  depends  on  a 
variety  of  circumstances  arising  from  motive  and 
intent  and  inference  from  circumstantial  evidence, 
the  court  should  submit  the  question  to  the  jury  with 
proper  instructions  concerning  the  tests  of  fraud." 

In  the  case  of  Moshy  vs.  McKee,  91  Mo.  App.  500, 
it  is  held: 
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"Although  fraud  cannot  be  predicated  on  mere 
conjecture,  still  every  slight  circumstance  will  war- 
rant the  submission  of  the  issue  involving  it  to  the 
jury,  especially  if  it  may  be  inferred  from  all  the 
facts  and  circumstances." 

In  the  case  of  Southern  Commission  Co.  vs.  Porter, 
122N.  C.  692,  itisheld; 

"Where  a  transaction  bears  such  evidence  of 
fraud  that  it  might  be  properly  inferred  it  is  error 
to  refuse  to  submit  the  question  to  the  jury." 

In  Simon  vs.  Goodyear  Metallic  Rubber  Shoe  Co., 
105  Fed.  573,  itisheld: 

"The  question  whether  a  representation  made 
was  fraudulent  is  a  question  of  fact  to  be  deter- 
mined by  the  jury." 

That  the  question  of  materiality  is  for  the  jury  is 
supported  by  the  following  cases : 

Fottler  vs.  Moseley,  179  Mass.  295. 

Hawley  vs.  Wicker,  117  N.  Y.  App.  Div.  638. 

Kehl  vs.  Abram,  210  111.  218. 

The  case  of  Fottler  vs.  Moseley,  179  Mass.  295,  was 
an  action  for  deceit  wherein  it  was  alleged  that  relying 
upon  the  false  and  fraudulent  representations  of  the  de- 
fendant, a  broker,  that  certain  sales  of  stock  were  genu- 
ine transactions,  the  plaintiff  revoked  an  order  for  the 
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sale  of  certain  shares  of  that  stock  held  for  him  by  the 
defendant,  whereby  the  plaintiff  suffered  loss.  It  was 
contended  by  the  defendant  that  the  representations 
were  not  material,  that  the  false  representations  to  be 
material  must  not  only  induce  action  but  must  be  ade- 
quate to  induce  it  by  offering  a  motive  sufficient  to  in- 
fluence the  conduct  of  a  man  of  average  intelligence  and 
prudence  and  in  this  case  the  representation  complained 
of  so  far  as  it  was  false  was  not  adequate  to  induce  ac- 
tion because  the  fictitious  sales  were  so  far  and  distant 
in  time  and  that  therefore  it  was  not  material.  The 
court  held : 

"A  corporation  may  be  so  small  and  of  such  a 
nature  and  have  so  slight  a  hold  upon  the  public, 
and  the  number  of  its  shares  may  be  so  small  and  the 
buyers  so  few  that  the  question  of  whether  certain 
reported  sales  are  fictitious  may  have  a  very  import- 
ant bearing  upon  the  action  of  such  a  man.  Upon 
the  facts  in  this  case,  I  cannot  say  as  a  matter  of  law 
that  the  representations  so  far  as  false  were  not 
material.  This  question  is  for  the  jury  who  are  to 
consider  it  in  the  light  of  the  nature  of  the  corpora- 
tion and  its  standing  in  the  market  and  other  mat- 
ters including  such  as  those  of  which  I  have  spoken." 

lln  the  case  of  Hawley  vs.  Wicker,  117  N.  Y.  App. 
Div.  638,  it  was  contended  that  the  representations  made 
by  plaintiff  were  expressionless  of  opinion,  and  were 
immaterial.    The  court  held  that  it  could  neither  be  main- 
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tained  as  a  matter  of  law  that  thej^  were  mere  expres- 
sions of  opinion,  nor  that  they  were  immaterial  repre- 
sentations. That  the  jury  would  have  been  justified  in 
finding  that  the  representations  concerning  a  certain 
matter  were  material  representations;  that  it  was  false 
and  that  it  was  one  of  the  inducements  which  led  to  the 
contract. 

In  the  case  of  Kehl  vs.  Ahram,  210  111.  218,  which 
was  an  action  for  damages  for  deceit,  it  was  insisted  that 
the  court  erred  in  one  of  its  instructions  to  the  jury  that 
if  a  party  dealing  with  another  makes  use  of  fraudulent 
statements,  representations  and  acts  with  respect  to  the 
material  inducement  of  the  transaction,  etc.,  such  party 
cannot  aftei-^vards  be  heard  to  say  that  the  party  with 
whom  he  was  dealing  was  misled,  etc.,  and  it  was  con- 
tended that  it  was  error  to  have  mentioned  "material  in- 
ducement" without  defining  such  term;  that  what  is  ma- 
terial inducement  is  a  question  of  law  and  not  of  fact. 
The  court,  in  its  opinion,  held : 

"I  think  there  is  a  broad  distinction  between 
material  allegations  of  a  declaration  and  material 
inducements  of  a  party  entering  into  a  transaction. 
A  declaration  is  strictly  a  legal  term  and  one  not 
versed  in  legal  phraseology  would  not  be  supposed 
to  be  able  to  determine  what  are  the  essential  or  ma- 
terial parts  of  a  declaration  but  a  jury  are  supposed 
to  be  as  well  acquainted  with  human  nature  as  the 
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judge  who  instructs  them  and  know  as  well  the 
things  that  prompt  individuals  to  action  and  it  is 
peculiarly  their  province  to  say  what  are  or  what  are 
not  material  inducements  in  a  transaction  where  one 
party  claims  to  have  heen  overreached  and  deceived 
by  the  alleged  false  conduct  of  another  against 
whom  redress  is  sought.  If  the  jury  are  of  the 
opinion  that  the  alleged  false  statements  were  of 
no  consequence  in  causing  the  plaintiff  to  act  as  he 
did  it  is  their  dutj^  to  find  in  favor  of  the  defendant, 
otherwise  against  him.  This  principle  is  recognized 
and  a])j)lied  in  the  law  governing  insurance  policies 
and  in  actions  upon  such  the  jury  may  be  instructed 
that  if  the  statements  made  to  secure  the  policy 
have  been  fraudulent  and  are  material  then  the 
policy  may  be  avoided,  but  where  the  statements 
though  not  correct  have  not  been  material  in  in- 
ducing the  issuance  of  the  policy,  then  the  same  is 
not  to  be  avoided  and  in  such  cases  the  question 
of  the  materiality  is  left  to  the  determination  of  the 
jury." 

To  like  effect  are  the  following: 

Sharp  vs.  Ponce,  74  Me.  470. 

"To  determine  whether  the  representation  made 
was  of  material  facts  or  not  was  a  question  for  the 
jury,  and  not  for  the  court. 

Newhall  vs.  Pierce,  115  Mass.  457. 

"The  question  whether  or  not  the  concealment 
was  of  a  material  fact  was  one  of  fact  for  the  jury." 

Irrespective  of  the  authorities  cited  in  support  of  the 
contention  that  the  question  of  materiality  of  representa- 
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tions  was  for  the  jury,  it  is  apparent  that  this  rule  is 
founded  on  good  reason.  Where  a  number  of  repre- 
sentations are  made  as  in  this  case,  it  certainly  would  be 
usurping  the  province  of  the  jury  for  the  court  to  declare 
as  a  matter  of  law  that  certain  representations  were  im- 
material. What  might  have  been  the  motive  of  the  party 
to  whom  such  representations  were  made  in  entering  into 
the  contract,  is  best  known  to  that  party  himself.  What 
might  have  been  inducement  to  one  may  not  have  been 
an  inducement  to  another.  It  would  therefore  follow 
that  the  jury,  composed  of  men  supposed  to  have  a 
peculiar  knowledge  of  the  foibles  and  imperfection  of 
mankind,  would  be  in  a  better  position  to  judge  as  to 
whether  or  not  certain  representations  were  material  and 
were  the  inducing  cause  to  the  contract. 

THE  WELLS  ENTRY. 

A  different  situation  is  presented  with  regard  to  the 
Wells  entry.  Wells  made  application  October  1,  1900, 
and  commuted  May  26th,  1902,  by  the  payment  of  the 
original  price  of  $1.50  per  acre.  'It  is  conceded  that 
under  the  provisions  of  Section  2301  R.  S.  WeUs  was 
entitled  to  commute  on  making  proof  of  settlement  and 
residence  and  cultivation  for  a  period  of  14  months.  It 
is  contended  that  the  Act  of  August  15,  1894,  requires 
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actual  residence,  and  it  is  claimed  by  defendant  that  in- 
asmuch as  the  proof  submitted  by  the  entryman  Wells, 
of  residence  upon  his  entry,  showed  his  actual  presence 
upon  the  land  for  a  total  of  no  more  than  ten  weeks,  that 
the  patent  should  not,  as  a  matter  of  law,  have  been 
issued  to  him,  and  therefore  the  government  knowing 
the  law  and  the  requirements  thereof  had  no  right  to  rely 
upon  the  representations  of  Wells,  and  consequently  no 
action  for  deceit  can  lie. 

After  the  passage  of  the  Act  of  May  17th,  1900, 
which  repealed  that  portion  of  the  act  which  required 
payment  of  $1.50  per  acre  for  the  lands  in  question,  a 
second  act  was  passed,  being  that  of  January  26th,  1901, 
extending  the  right  of  commutation  to  these  lands  upon 
the  payment  of  the  original  price  of  $1.50  per  acre.  The 
commutation  section  of  the  revised  statutes.  Section 
2301,  was  extended  to  this  entry.  Said  section  reads 
as  follows: 

"Nothing  in  this  chapter  shall  be  so  construed 
as  to  prevent  any  person  who  shall  hereafter  avail 
himself  of  the  benefits  of  Section  2289  from  pay- 
ing the  minimum  price  for  the  quantity  of  land  so 
entered  at  any  time  after  the  expiration  of  14  cal- 
endar months  from  the  date  of  such  entrj^  upon 
making  proof  of  settlement  and  residence  and  cul- 
tivation for  such  period  of  14  months. 
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It  will  thus  be  seen  that  a  commuted  entry,  by  the 
payment  of  the  minimum  price,  is  governed  by  this  sec- 
tion, and  not  by  the  act  of  1894.  The  Wells  entry  was 
therefore  such  a  commuted  entry,  and  cannot  in  any  wise 
be  affected  bj^  the  act  of  1894,  which  contemplates  a 
different  character  of  residence  where  no  commutation 
is  made.  It  is  specifically  stated  in  Section  2301  that 
commutation  shall  be  allowed  upon  the  payment  of  the 
prescribed  price  after  making  proof  of  settlement,  resi- 
dence and  cultivation  for  14  months.  It  would  be  a 
strained  construction  of  this  statute  to  now  disregard  the 
common  understanding  of  the  character  of  residence 
contemplated  by  this  section,  by  declaring  that  such  resi- 
dence must  be  "actual."  We  do  not  believe  that  de- 
fendant will  make  such  a  contention  but  will  base  his 
argument  upon  the  proposition  that  notwithstanding 

that  this  entry  was  commuted,  it  must  comply  with  the 
character  of  residence  demanded  by  the  act  of  1894,  and 

not  by  that  of  Section  2301  R.  S.     This,  however,  we 

think  untenable,  and  not  justified  by  the  state  of  facts 

here  presented. 

It  is  submitted  that  the  question  of  residence  is  large- 
ly one  of  bona  fides  and  not  one  of  actual  presence  for 
any  length  of  time  on  the  entry.  If,  as  is  alleged  in  the 
complaint,  and  not  denied  in  the  answer,  Wells  during 
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the  period  of  14  months  covered  by  his  final  proof,  main- 
tained his  home  and  actual  residence  elsewhere  than  on 
his  entry,  the  proof,  even  though  showing  his  actual 
presence  ui)on  the  land  for  every  day  of  the  14  months 
would  nevertheless  fail  to  comply  with  the  requirements 
of  the  law.  On  the  other  hand,  if  the  fact  that  Wells 
was  making  the  entry  his  home,  to  the  exclusion  of  any 
other,  and  with  a  bona  fide  intention  of  so  doing  during 
the  entire  14  months  covered  by  his  proof,  he  might  under 
certain  circumstances  lawfully  be  absent  therefrom  prac- 
tically the  whole  of  the  time  and  yet  his  proof  be  good. 
So  far  as  the  Government  is  advised  and  has  been  able 
to  determine,  this  has  been  the  invariable  rule  of  the 
Department  of  the  Interior  in  passing  upon  proof  sub- 
mitted in  homestead  entries,  and  is  the  only  rule  by  which 
the  question  of  compliance  by  the  entrymen  with  the 
law  requiring  residence  may  be  determined. 

Furthermore,  as  has  been  shown,  entry  was  not  made 
entirely  under  the  strict  provisions  of  the  Siletz  law,  as 
was  done  in  the  case  of  the  other  eight  entrymen,  but 
was  made  in  accordance  with  the  provisions  of  the  act 
authorizing  commuted  entries,  which  permitted  construc- 
tive residence.  In  other  words,  where  no  commutation 
was  authorized,  three  years  actual  residence  appears  to 
have  been  required,  yet,  where  it  was  authorized,  there 
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seems  to  be  no  good  reason  why  the  method  of  commuta- 
tion should  be  changed,  modified  or  enlarged  from  that 
provided  for  in  Section  2301  R.  S.  By  a  common  sense 
construction  of  the  latter  requirements,  no  actual  pres- 
ence upon  the  land  is  essential.  The  character  of  resi- 
dence required  thereby  is  dependent  entirely  upon  the 
good  faith  of  the  entrymen.  It  would  thus  appear  from 
the  opinion  to  be  found  in  the  case  of  Waley  v.  Northern 
Pacific  Railroad  Company,  167  Fed.  565,  approving  the 
court's  ruling  in  the  case  of  U.  S.  Richards,  149  Fed.  445, 

"To  establish  a  residence  under  the  Homestead 
Law,  there  must  be  a  combination  of  act  and  intent 
— the  act  of  occupying  and  living  upon  the  claim 
and  the  intention  of  making  same  a  home  to  the 
exclusion  of  a  home  elsewhere." 

It  therefore  appears  that  so  far  as  the  Wells  entry 

is  concerned  the  court  plainly  erred  in  granting  judg- 
ment upon  the  pleadings  as  to  him,  for  the  Government 

was  required  by  law  to  issue  patent  upon  the  submission 
of  his  proofs,  the  statements  therein  having  been  relied 
upon  by  the  Government  as  true.  There  having  been  a 
showing  that  the  requisite  term  of  residence  had  been 
maintained,  in  reliance  upon  which  patents  were  issued, 
it  was  error  of  the  court  to  hold  that  the  false  and  fraud- 
ulent proofs  submitted  in  support  of  the  Wells  entry 
were  immaterial. 
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IN  CONCLUSION. 

It  cannot  be  that  the  law  will  sanction  the  deliberate, 
unconscionable  fraud  of  defendant  without  exacting 
retribution.  For  the  government  to  fail  to  take  all  the 
remedies  at  its  disposal  to  protect  the  public  rights  in- 
vaded by  the  defendant  would  be  to  breach  its  sacred 
trust.  Its  action  for  deceit  was  instituted  to  that  end, 
being  the  only  remedy  left  to  the  government.  The  law 
recognizes  principles  on  which  it  may  be  supported.  The 
principle  on  which  it  is  contended  to  rely  is  that  wherever 
deceit  or  falsehood  is  practiced  to  the  detriment  of  an- 
other the  law  will  give  redress.  The  fraud  is  that  the 
defendant  induced  the  entrj^men  to  make  false  repre- 
sentations which  he  and  they  knew  to  be  false,  whereby 
the  government  parted  with  title  to  valuable  tracts  of 
land.  Here  then  is  the  fraud  and  the  means  by  which 
it  was  committed. 

It  is  an  elementarj'^  principle  of  fraud  that  when  one 
makes  a  false  representation,  knowing  it  to  be  false,  with 
the  intent  to  induce  another  to  make  or  enter  into  a 
contract  which  but  for  such  representation  would  not 
have  been  entered  into,  and  the  plaintiff  has  been  dam- 
aged, a  clear  case  of  fraud  is  made  out. 
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All  the  elements  of  actionable  fraud  and  deceit  are 
present  in  the  case  at  issue.  The  entryman  made  false 
representation  as  to  all  the  requirements  prerequisite  to 
patent  which  were  made  with  the  intent  to  deceive  and 
defraud  the  plaintiff.  They  were  acted  and  relied  upon 
to  plaintiff's  damage,  and  hut  for  such  representations 
the  patents  "would  not  have  been  issued.  True  as  to  one 
of  the  inducements,  the  land  department  erred  as  a  prop- 
osition of  law,  and  while  such  patents  might  not  have 
been  issued  had  such  error  not  intervened,  neither  can  it 
be  gainsaid  but  that  the  patents  would  not  under  any 
circumstances  have  been  issued  had  not  the  fraudulent 
proofs  been  submitted. 

In  homestead  entries  such  as  in  this  case,  the  sole 
consideration  required  by  the  government  consists  of 
residence  and  cultivation  of  the  lands  in  good  faith,  and 
where  such  consideration  was  not  given,  but  instead  it 
was  falsely  represented  that  the  same  had  been  made, 
the  government  is  defrauded  of  the  value  of  the  land. 

First.  The  lands  could  not  be  secured  in  any  event 
except  by  some  proof  of  period  of  actual  residence.    In 

other  words,  they  were  given  to  the  entrymen  in  con- 
sideration of  improving  and  developing  the  land  itself 
and  incidentally  the  community.    While  the  proof  as  to 
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the  required  term  of  residence  is  insufficient  as  a  matter 
of  law,  yet  even  with  the  allowance  erroneously  made  for 
militaiy  service,  a  period  of  actual  residence  was  neces- 
sary. There  was  proof  of  some  period  of  residence, 
and  the  proof  as  to  this  residence  was  false  and  fraudu- 
lent. Furthermore,  the  proof  of  residence  could  not 
under  the  express  requirements  of  the  homestead  act, 
have  been  the  sole,  proximate  or  inducing  cause  to  the 
issuance  of  patents,  and  therefore,  how  can  it  be  said  that 
the  remaining  representations  were  immaterial,  if  they 
were  just  as  important  and  essential  as  the  proof  of 
residence  ? 

Secondly.  The  Siletz  act  was  violated  by  the  entry- 
men  making  the  entries  for  the  benefit  of  the  third  party. 
If  these  things  are  true,  then  it  cannot  be  comprehended 
how  the  militar}'^  service  would  have  entitled  the  entry- 
men  to  have  taken  the  lands  for  the  benefit  of  Jones, 
and  therefore  how  can  it  be  said  that  the  erroneous  al- 
lowance of  militarj^  service  would  have  rendered  the 
fraud  and  deceit  in  this  particular  immaterial? 

The  homestead  is  a  gift  of  the  government  to  the 
homesteader,  conditioned  upon  his  occupation  for  a  cer- 
tain period  of  years,  and  upon  his  making  no  disposition 
of  alienation  during  such  term.     The  affidavit  of  non- 
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alienation  is  as  dear  an  expression  of  the  legislative 
intent  as  a  direct  prohibition.  The  policy  of  the  gov- 
ernment in  this  respect  would  be  thwarted  if  the  home- 
steader were  permitted  to  alienate  the  land  prior  to  the 
expiration  of  the  prescribed  time,  or  contract  for  such 
alienation  for  a  fraudulent  purpose.  A  successful  alien- 
ation could  only  be  accomplished  by  perjury,  and  an  at- 
tempted alienation  could  only  afford  a  constant  induce- 
ment to  the  homesteader  to  abandon  his  occupation  of  the 
land.  Therefore,  the  beneficient  policy  of  the  govern- 
ment would  be  set  at  naught,  were  the  conduct  of  the 
defendant  to  go  unpunished. 

It  must  be  apparent  that  the  application  for  home- 
stead was  made  in  bad  faith,  was  tainted  with  fraud,  and 
for  the  purpose  of  assisting  and  aiding  the  defendant. 
Plainly,  the  entrymen  had  no  intention  of  ever  becoming 
homesteaders.  The  whole  transaction  was  a  scheme  or 
conspiracy  on  the  part  of  the  defendant,  to  fraudulently 
obtain  the  ownership  of  these  lands  from  the  United 
States.  There  can  be  no  question  of  the  fraud  and  its 
misleading  effects  on  the  officers  of  the  government. 
The  very  representation  as  to  some  actual  residence  which 
was  relied  upon  by  the  government  officials  caused  them 
to  desist  from  inquiry,  and  neglect  their  means  of  infor- 
mation. 
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Surely,  the  law  will  not  reward  dishonesty  and  falsity. 
Surely  deception,  artifice,  trickery  and  unfair  dealing 
will  not  be  allowed  to  operate  as  a  shield  and  protection 
to  the  deliberate  frauds  and  cheats  of  sharpers.     No 
stronger  case  has  been  found,  where  reason  demands  the 
adoption  of  the  rule  that  one  who  has  effected  his  pur- 
pose through  fraud  cannot  deny  its  materiality  if  relied 
upon  to  the  other's  injury.    It  should  not,  it  cannot,  lie 
in  the  mouth  of  the  defendant  to  say  the  representations 
were  immaterial.     He  who  is  a  fraud  and  a  cheat  cer- 
tainly cannot  escape  from  liability  by  asking  the  law  to 
applaud  his  fraud  and  condemn  his  victim  for  its  credu- 
lity.    No  rogue  should  enjoy  his  ill-gotten  plunder  for 
the  simple  reason  that  his  victim  is  by  chance  too  trusting, 
too  credulous  and  too  relying  upon  honesty  and  fair  deal- 
ing in  those  who  part  with  nothing  and  attain  a  gift.  For, 
after  all,  this  valuable  land  was  the  gift  of  the  govern- 
ment and  this  has  been  its  reward. 

With  the  hope  that  this  brief  may  be  of  assistance 
to  the  Court  it  is  respectfully  submitted. 

CLARENCE  L.  RE  AMES, 

United  States  Attorney. 

BARNETT  H.  GOLDSTEIN, 

Assistant  United  States  Attorney. 
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35nef  of  Befenliant  in  Crror 

Upon   W7nt  of  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 


STATEMENT 

This  is  an  action  to  recover  damages  for  fraud 
and  deceit  alleged  to  have  been  practiced  by  the 
defendant  in  securing  the  issuance  of  patents  to 
certain  persons  in  the  complaint  mentioned,  to  cer- 
tain lands  within  the  limits  of  the  Siletz  Indian 
Reservation.  Tt  is  averred  in  substance  that  the 
defendant,  for  the  puri)ose  of  defrauding  the  United 
States,  caused  certain  persons  named  in  the  com- 
plaint to  make  homestead  entries  on  lands  within 
said  reservation,  and  later  to  make  final  i)roofs 
showing  residence  and  cultivation  for  the  period 
required  by  law,  when  in  fact  it  is  alleged  there  had 


been  no  residence  or  cultivation  witliin  the  meaning 
of  the  law. 

Defendant  by  his  answer  put  in  issue  the  allega- 
tions of  the  complaint  and  then  set  forth  four  sep- 
arate affirmative  defenses,  namely: 

The  first  affirmative  defense  is  a  plea  of  good 
faith  on  the  part  of  the  defendant. 

The  second  affirmative  defense  is  that  the  cause 
of  action  accrued  more  than  six  years  next  prior  to 
the  filing  of  the  complaint.  In  connection  with  this 
defense  it  should  be  stated  that  the  defendant  first 
demurred  to  the  complaint  on  the  same  ground 
urged  in  this  defense,  but  the  demurrer  was  over- 
ruled, the  opinion  of  the  Court  thereon  being  re 
ported  in  218  Fed.  07:5. 

The  third  affirmative  defense,  after  aA^erring  that 
the  several  tracts  of  land  were  subject  to  entry  an<l 
Avere  entered  as  homesteads  under  the  Act  of  Con- 
gress of  August  15,  1894,  avers  that  no  one  of  the 
entrymen  in  making  his  final  proof  represented  or 
testified  that  he  had  resided  upon  the  land  for  a 
period  of  three  years,  and  then  sets  forth  the  testi- 
mony given  on  the  making  of  the  final  proof,  in 
which  it  appears  that  no  one  of  them  claimed  to 
have  resided  on  the  land  for  more  than  one  and  one- 
half  years,  some  of  them  only  claiming  to  have  re- 
sided on  the  land  one  year.  As  to  all  of  the  entrj- 
men  excepting  the  entryman  Wells,  proof  of  military 
service  Avas  made  for  the  purpose  of  supplying  the 
deficiency  of  residence  and  occupation.    As  to  Wells, 


his  entry  was  commuted,  but  tlie  answer  sets  forth 
the  final  proof  submitted  by  him,  from  Avhich  it 
appears  that  he  only  testilied  to  having  actually 
resided  on  the  land  ten  weeks,  whereas  the  law  re- 
quires fourteen  months'  actual  residence. 

The  fourth  affirmative  defense  goes  to  the  meas- 
ure of  damages.  It  avers  that  the  Entryman  Wells 
paid  $240.00  to  the  Government  in  commutation  of 
his  entry.  It  is  also  averred  in  this  defense  that 
the  several  tracts  of  land  in  the  complaint  described 
were,  prior  to  the  commencement  of  the  action,  sold 
to  certain  named  purchasers  who  paid  full  value 
therefor  and  took  the  same  in  good  faith  and  Avith- 
out  any  notice  of  the  alleged  frauds  or  deceits. 

DEFENDANT'S  CONTENTIONS. 

Defendant's  contentions  are: 

1.  It  being  conceded  that  the  entrymen,  in  their 
final  i)roofs,  did  not  claim  to  have  resided  on  their 
respective  entries  the  period  required  by  law,  it  Avas 
immaterial  AAhether  the  representations  thej  made 
respecting  settlement  for  a  shorter  period  AA^ere  true 
or  false.  This  contention  being  based  on  the  propo 
sition  that  a  false  representation,  to  be  actionable, 
must  be  material,  and  such  that,  if  true.  Avould  jus- 
tify the  party  to  Avhom  it  is  made  in  acting  on  it. 

2.  The  action  is  barred  by  the  statute  of  limi- 
tations. 

^.  That  for  lands  patented  under  the  homestead 
law  upon  false  proofs,  the  GoA^ernment  cannot  re- 
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cover  damages,  its  sole  remedy  in  such  case  being  a 
suit  to  aAoid  tlie  patent.  Tf,  however,  the  Court 
should  hold  that  damages  may  be  recovered  in  such 
case,  the  minimum  price  is  the  limit  of  recovery. 

imiEF  HISTORY  OF  THE  LEGISLATION  MAK- 
ING THE  LANDS  IN  QUESTION  SUBJECT 
TO  ENTRY. 

While  it  is  conceded  here,  as  it  was  in  the  Court 
below,  by  counsel  for  the  Government,  that  the  Act 
of  Congress  under  which  the  entries  in  question 
were  made  does  not  authorize  or  permit  credit  for 
military  ser^dce  in  lieu  of  residence,  a  brief  history 
of  the  legislation  may  prove  helpful. 

The  entries  in  question  were  made  under  the  Act 
of  August  i5,  1894  (28  Stat.  286-320).  This  statute 
is  entitled  ''An  Act  making  appropriations  for  cur- 
rent and  contingent  expenses  of  the  Indian  Depart- 
ment, etc.,  and  for  other  purposes."  The  Act  throws 
open  to  settlement  the  lands  of  seven  separate  and 
distinct  Indian  tribes  and  contains  various  provis- 
ions respecting  the  sale  and  disposition  of  these 
several  tracts. 

The  first  lands  dealt  with  are  those  of  the  Yank- 
ton Indians,  and  as  appears  at  page  319,  the  pro- 
vision respecting  those  lands  is,  that : 

'The  lands  by  said  agreement  ceded    *    *    ''' 
shall   be   subject   to   disposal    only   under   the' 
homestead   and   townsite   laws   of   the   United 


States,  *  ■''  -''  hut  the  rights  of  honorahhj 
discharged  Union  soldiers  and  sailors,  as  de- 
fined and  described  in  sections  230 J/  and  2305  of 
the  Revised  Statutes  of  the  I'nited  States,  shall 
not  he  abridged  except  as  to  the  sum  to  be  paid 
as  aforesaid." 

The  next  lands  dealt  Avith  are  those  of  the  Yalv- 
ima  Indians,  and  the  i)ro vision  rehitive  to  the  dis- 
position thereof  is  found  at  page  )>21  and  is  as 
follows : 

"And  the  land  so  ceded  and  relinquished  is 
hereby  restored  to  the  public  domain,  subject  to 
the  land  laws  of  the  United  States." 

The  next  Indian  lands  dealt  with  in  said  Act  are 
those  of  the  Coeur  d'Alene,  and  the  provision  relative 
to  the  disposition  of  such  lands  will  be  found  at 
page  323  and  is  as  follows : 

"  *  '''  "^^  The  lands  will  be  disposed  of 
under  the  homestead  and  townsite  laws,  prefer- 
ence being  given  to  those  persons  who  were 
actual  hona  fide  settlers  at  the  date  of  the 
agreement,  February  7,  1894;  provided  that  in 
no  case  shall  the  price  per  acre  fall  below  the 
minimum  prescribed  by  law." 

The  next  lands  dealt  with  are  the  Siletz  lands, 
being  those  in  question.  The  provision  for  the  dis- 
position of  these  lands  Avill  be  found  at  page  32G  and 
reads  as  follows : 


"Mineral  lands  shall  be  disposed  of  under 
the  laws  applicable  thereto  and  the  balance  of 
the  land  so  ceded  shall  be  disposed  of  as  fur- 
ther provided  b}^  law  under  the  townsite  law 
and  under  the  provisions  of  the  homestead  law. 
Provided,  however,  that  each  settler  under  and 
in  accordance  with  the  provisions  of  said  home- 
stead laws  shall,  at  the  time  of  making  his  orig- 
inal entry,  pa}"  the  sum  of  fifty  cents  per  acre  in 
addition  to  the  fees  now  required  by  law,  and  at 
the  time  of  making  final  proof  shall  pay  the 
further  sum  of  $1.00  per  acre,  final  proof  to  be 
made  within  five  years  from  the  date  of  the 
entry  and  three  years'  actual  residence  on  the 
land  shall  be  established  by  such  evidence  as  is 
now  required  in  homestead  proofs  as  a  pre- 
requisite to  title  or  patent." 

It  may  be  mentioned  in  passing  that  the  provis- 
ion requiring  the  payment  of  $1.50  per  acre  was 
subsequently  repealed. 

The  next  Indian  lands  dealt  with  are  those  of 
the  Nez  Perce  Indians,  and  the  provision  respecting 
the  disposition  thereof  will  be  found  at  page  332  and 
is  as  follows : 

u .',  t-  *  The  land  so  ceded  *  *  *  shall 
be  opened  to  settlement  by  proclamation  of  the 
President  and  shall  be  subject  to  disposal  only 
under  the  homestead,  toAvnsite,  stone  and  tim- 
ber,  and  mining  laws   of   the   Unitetl   States. 


*  =•'•  *  But  the  rights  of  honorably  discharged 
Union  soldiers  and  sailors,  as  defined  and  de- 
scribed in  sections  230  ^j  and  2305  of  the  Revised 
Statutes  of  the  Ignited  States  shall  not  be 
abridged,  except  as  to  the  sum  to  be  paid  as 
aforesaid." 

The  next  lands  dealt  with  are  those  of  the  Yuma 
Indians,  and  the  provision  for  the  disposition  there- 
of is  found  at  page  330,  as  follows : 

"That  all  lands  ceded  by  said  agreement 
Avhich  are  not  susceptible  of  irrigation  shall 
become  a  part  of  the  public  domain  and  shall 
be  opened  to  settlement  and  sale  by  proclama- 
tion of  the  President  of  the  United  States  and 
be  subject  to  disposal  under  the  provisions  of 
the  general  lands  laws." 

The  next  lands  dealt  vrith  are  those  of  the  T"n- 
compaghre  Indians,  and  the  provision  respecting  the 
disposition  thereof  Avill  bo  found  at  page  337  and  is 
as  follows : 

'That  the  remainder  of  the  lands  of  said 
reservation  shall  *  '^  *  be  immediately 
opened  to  entry  under  the  homestead  and  min- 
eral laws  of  the  United  States.  *  *  *  Pro- 
vided that  after  three  years'  actual  and  con- 
tinuous residence  upon  agricultural  lands  from 
date  of  settlement,  the  settler  may,  upon  full 
pajTuent  of  $1.50  per  acre,  receive  patent  for 
the  tract  entered." 
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It  will  be  observed  that  the  lands  of  seven  differ- 
ent tribes  Avere  by  the  same  Act  opened  up  to  settle- 
ment or  to  be  otherwise  disposed  of,  and  that  the 
terms,  conditions  and  character  of  settlement  in 
each  case  was  specifically  prescribed  by  laAV.  In 
two  instances  it  is  specifically  provided  that  ''the 
rights  of  honorably  discharged  Union  soldiers  and 
sailors,  as  defined  and  described  in  sections  230tL 
and  2305  of  the  Revised  Statutes  of  the  United 
States,  shall  not  be  abridged,"  while  in  the  provis- 
ion relative  to  the  disposition  of  the  lands  of  the 
Siletz  Indian  Reservation,  being  the  lands  in  ques- 
tion, it  is  specifically  i)rovided  that  "three  j^ears' 
actual  residence  on  the  land  shall  be  established," 
etc.,  no  provision  whatever  being  made  for  alloAV- 
ance  for  military  service.  It  niRj  be  material  to 
here  observe  that  in  this  Act  the  term  '^actual  resi- 
dence" is  for  the  first  time  used  in  connection  with 
homestead  entries  in  Congressional  legislation. 

POINTS  AND  AUTHORITIES 

I. 

FALSE  REPRESENTATIONS,  IN  ORDER  TO 
BE  ACTIONABLE,  MUST  BE  MATERIAL, 
AND  MUST  BE  SUCH  THAT,  IF  TRUE, 
PLAINTIFF  WAS  JUSTIFIED  IN  ACTING 
AS  IT  DID. 

Am.  &  Eng.  Enc.  of  Law,  A^ol.  14,  pp.  42-59; 
Bigelow  on  Fraud,  p.  139; 


First  National  Bank  of  Elkhart  v.  Osborne, 

48  N.  E.  25() ; 
Fernaux  v.  S\^dney  Webb,  33  Tex.  App.  5G0; 
Knssell  v.  Branban,  8  Blackford,  304; 
Saxby  v.  Southern  Land  Co.,  63  S.  E.  423 ; 
Prince  v.  Overholser,  75  Wis.  646; 
Slaughter's  Adm.  v.  Gerson,  13  Wall.  385; 
Piatt  V.  Scott,  6  Blackford,  389 ; 
Hobins  v.  Hope,  57  Cal.  496 ; 
Kent's  Com.,  Yol.  2,  pp.  484-5  (4th  ed.)  ; 
Silver  v.  Frasier,  85  Mass.  382 ; 
Missouri-Lincoln  Trust  Co.  v.  Third  Natl.  B. 

of  St.  Louis,  133  S.  W.  357; 
Hall  V.  Johnson,  2d  N.  W.  55 ; 
Marshall  v.  Hubbard,  117  U.  S.  415. 

IL 

IT  IS  FOR  THE  COURT,  AND  NOT  FOR  THE 
JURY,  TO  INTERPRET  LANGUAGE  OF  A 
PERFECTLY  PLAIN  NATURE,  UNAFFECT- 
ED BY  EXTERNAL  FACTS. 

Bigelow  on  Fraud,  p.  139; 

First  National  Bank  of  Elkhart  v.  Osborne, 

48  N.  E.  256 ; 
Fernaux  x.  Sydney  AVebb.  ;>:>  Tex.  App.  560. 

IIL 

DAMAGES  CANNOT  BE  RECOVERED  FOR 
FALSE  REPRESENTATIONS  INDUCING 
ISSUANCE  OF  I»ATENT  FOR  HOMESTEAD 
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ENTKY.  IF  IT  BE  HELD  OTHEKWISE,  WE 
SUBMIT  THAT  THE  MINIMUM  GOVEBN- 
MENT  PBICE  IS  THE  UTMOST  THAT  CAX 
BE  EECOA'EBED. 

20  Cyc.  130; 

Smith  Y.  Boles,  132  U.  S.  125 ; 
United  States  v.  Pitan,  224  Fed.  GOI; 
Dinwiddie  v.  Stone,  52  S.  W.  814; 
United  States  v.  Norris,  222  Fed.  14; 
Johnson  v.  Culver,  19  N.  E.  129; 
McMillan  v.  Beaunie,  100  N.  W.  lOG. 

IV. 

THE  ACTION  IS  r»ABBEI)  BY  THE  STATUTK 
OF  LUMITATIONS. 

Am.  &  Eng.  Enc.  of  Law,  Vo].  19,  p.  IKi; 
United  States  v.  AVinona  iS:  St.  Peter  B.  B. 

Co.,  105  U.  S.  464; 
United    States    y.    Chandler-Hnnhar    Water 

Power  Co.,  209  U.  S.  447; 
Sharon  v.  Tucker,  144  U.  S.  53:*, ; 
Davis  V.  Mills,  194  U.  S.  451  (48  L.  Ed.  10G7)  ; 
Louisiana  v.  Garfield,  211  U.  S.  70; 
United  States  v.  Exploration  Co.,   190  Fed. 

405; 
Dorsey  v.  Phillips,  1  S.  W.  G07;  25  Cyc.  1020; 
Steel  V.  Smelting  Co.,  lOG  U.  S.  447 ; 
Northern  Pacific  By.  Co.  v.  Eli,  197  U.  S.  1  ; 
Southern  P.  B.  Co.  v.  United  States,  200  U.  S. 


o 


42. 
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ARGUMENT 

I. 

(a).  FALSE  KEPRESEXTATIOXS,  IX  ORDER 
TO  RE  ACTIONABLE,  MUST  HAVE  REEN 
MATERIAL,  THAT  IS  TO  SAY,  MUST  HAVE 
REEX  SUCH  THAT,  IF  TRUE,  JUSTIFIED 
THE   PLAIXTIFF   IX  ACTIXG   AS   IT   DID. 

(b).    THE  QUESTIOX  IS  XOT  WHETHP]R  THE 
PERSOX    TO    WHOM    THE    REPRESEXTA- 
TIOX  WAS  ^lADE  DEEMED  IT  MATERIAL, 
RUT  WHETHER  IT  WAS  IX  FACT   MATE 
RIAL. 

((•).     AVHEX  THE  LAXGUAdE  IS  PLAIX  AND 
XOT    SURJECT    TO    MODIFI(\\TIOX    ALI- 
UNDE, IT  IS  FOR  THE  COURT  TO  DETER 
3I1XE    WHETHER    OR    X^OT    THE    REPRE- 
SEXTATIOX^  WAS  MATERIAL. 

We  shall  argue  these  three  propositions  together. 
That  they  state  the  rule  supported  bv  the  authori- 
ties, we  are  coiitident. 

Ill  Vol.  14,  Ant.  d-  Eufj.  Enc.  of  Law,  p.  51),  it  is 
said : 

"To  constitute  fraud,  the  representations 
must  be  as  to  a  material  fact.  With  respect  to 
this  rule  there  is  no  conflict  of  opinion,  except 
sometimes  in  its  application.  A  representation 
in  relation  to  a  fact  that  is  not  material  to  a 
contract,  though  it  may  be  false,  and  known  to 
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be  false  by  the  person  making  it,  and  thougli  it 
ma}^  be  acted  upon  by  tlie  otlier  party,  is  not 
frand,  either  for  the  pnrpose  of  an  action  of 
deceit  or  for  the  pnrpose  of  rescinding  a  con- 
tract." 

As  Ave  have  seen,  the  statnte  nnder  which  the 
proofs  were  taken  and  the  patents  issued  specifi- 
cally required,  as  a  condition  precedent  to  the  issu- 
ance of  the  patents,  that  the  entrymen  should  have 
actually  resided  on  the  land  three  years.  Therefore, 
proof  that  the  entrj^man  in  anj^  case  had  resided  on 
the  land  one  year,  or  one  and  one-half  years,  Avas 
immaterial,  because,  if  true,  it  Avould  not  justify  or 
furnish  any  excuse  for  issuing  a  patent.  It  Avas, 
therefore,  immaterial  Avhether  the  representation 
Avas  true  or  false. 

Suppose  the  entr3^man  had  falseh^  represented  to 
the  GoA^ernment  that  he  had  actuall}^  resided  on  the 
land  one  Aveek,  and  thereupon,  and  based  on  such 
proof,  the  GoA^ernment  had  issued  to  him  a  patent, 
Avould  that  haAe  been  actionable  deceit?  We  submit 
that  the  supposed  case  in  noAvise  differs  from  the 
one  under  consideration. 

Counsel  for  plaintiff"  contend,  however,  that 
Avhether  or  not  a  representation  is  material  is  a 
(piestion  for  the  jury.  We  submit  that  it  may  or 
may  not  be,  depending  entirely  on  the  nature  and 
circumstances  of  the  case.  Clearly,  Avhen  it  is 
agreed,  as  here,  precisely  Avhat  the  situation  and 
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representations  were,  it  is  for  the  Conrt  to  deter- 
mine the  materiality  of  the  representations. 

In  I>i(/fh)ir  on  Fraud,  page  V-V.),  it  is  said: 

"Again,  concerning  the  elements  which  go  (o 
make  np  a  case  of  fraud,  it  is  for  the  Court  and 
not  for  the  jur\^  to  determine  whether,  r.r/.,  an 
inducement  held  out  by  one  party  to  another, 
which  the  latter  professes  to  have  acted  ui)on, 
is  material  or  not.  *  *  *  Generally  speaking, 
it  is  also  for  the  Court  to  interpret  language  of 
a  perfectly  plain  nature,  unatfected  by  external 
facts  such  as  the  particular  circumstances  in 
which  it  is  used;  when  so  modified  it  is  for  the 
jury  to  declare  its  meaning,  but  when,  as  we 
have  just  said,  the  language  is  plain  and  not 
subject  to  modification  aliunde,  the  case  is  for 
the  Court ;  and  this  is  true  in  principle  whether 
the  language  be  written  or  oral.  There  is  no 
question  of  the  truth  of  this  proposition  when 
applied  to  written  language:  and  there  should 
be  none  in  regard  to  oral  statement,  for  no 
sound  distinction  can  be  drawn  between  the  two 
cases." 

As  we  have  stated,  the  question  is  not  whether 
the  party  claiming  to  h-Axe  been  defrauded  deemed 
the  representations  material,  but  whether  or  not 
they  were  in  fact  material.  Thus  the  rule  is  stated 
in  Am.  d-  Ek<j.  Enc.  of  Iaiw,  Vol.  14,  page  G2,  as 
follows : 
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"It  has  been  said  that  Iraiicl  is  material  to 
a  contract  if  the  contract  would  probably  not 
have  been  made  if  the  fraud  had  not  been  prac- 
ticed. This,  however,  is  not  always  true.  If  a 
representation  is  not  material,  a  person  has  no 
right  to  act  upon  it,  and  if  he  does,  he  is  not 
entitled  to  relief  or  redress  on  the  ground  of 
fraud.  The  question  is  not  Avhether  the  person 
to  Avhom  the  representation  was  made  deemed  it 
material,  hut  tvhethcr  it  ivas  in  fact  material/' 

Now  the  alleged  false  representations  in  the  case 
at  bar  consisted  of  a  showing  to  the  effect  that  the 
entrymen  had  resided  on  the  lands  from  one  to  one 
and  one-half  years.  This  shoAving  is  entirely  in 
writing,  consisting  of  the  final  proofs  of  the  entry- 
men.  They  are  set  forth  in  the  answer  and  are  ad- 
mitted b}"  the  reph^  Under  the  statute  it  was 
requisite  for  each  entrjqnan  to  prove  that  he  had 
actually  resided  on  the  land  for  three  years.  There 
is  no  pretense  that  any  one  of  the  entrymen  offered 
any  such  proof.  Hence  it  is  clearl}^  a  case  where  it 
was  for  the  Court  to  rule  as  a  matter  of  law  whether 
or  not  the  representations  Avere  material.  If  they 
Avere  not  material,  it  ceased  to  be  important  Avhether 
they  were  true  or  false.  It  is  equally  clear  that  the 
representations  Avere  not  material,  for  had  they  been 
true  they  Avould  have  afforded  no  excuse,  justifica- 
tion or  reason  Avhatsoever  for  issuing  the  patents. 
They  could  not  therefore  operate  as  an  inducement 
to  issue  the  patents. 
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It  is  true  that  stateiiieiits  will  he  found  in  (he 
hooks  and  cases  to  the  effect  that  wliere  a  party  lias 
elTected  Ids  purpose  through  a  ndsrepresentation 
which  Avas  false,  he  will  not  he  heard  to  deny  its 
materiality.  That  is  simply  an  invocation  of  the 
doctrine  of  estoppel,  which  has  no  place  in  the  case 
under  consideration. 

Eeji^arding  this  contention  on  the  part  of  (he 
plaintiff,  the  Court  below,  232  Fed.,  p.  224,  said: 

"The  Government  seeks  to  meet  this  objec- 
tion to  the  right  of  recovery  by  invoking  the  doc- 
trine that  a  party  who  has  effected  his  purpose 
through  a  misrepresentation  cannot  deny  its 
materiality.  IMgelow  on  Fraud,  497,  citing  also 
Fargo  Gaslight  &  Goke  ('o.  v.  Fargo  Gas  &  Elec- 
tric Co.,  4  N.  T).  219,  59  X.W.  10()(),  :\7  L.  R.  A. 
593,  and  note.  But  the  law  cannot  make  that 
material  which  is  absolutely  not  material,  and 
so  appears  by  the  very  transaction  itself  and  the 
law  governing  the  case.  The  lavr  of  estoppel 
cannot  go  so  far  as  to  make  false  represent  a- 
tions  made  in  one  transaction  binding  in  an 
other  and  a  totally  distinct  transaction." 

The  whole  theory  of  the  action  for  deceit  is  that 
b}'  a  false  representation  the  plaintiff  Avas  induced 
to  act  as  he  otherAvise  Avould  not  haA^e  acted,  because 
the  false  re])resenattion  Avas  of  such  a  character 
that,  if  true,  it  furnished  a  reason  or  motiA^e  for  his 
action.     If  the   representation,   being  true,   Avould 


16 

furiiisli  no  reason  or  justification  for  the  action, 
then  the  plaintiff  had  no  right  to  act  on  it  or  give 
any  credence  to  it. 

Suppose  an  entryman  should  represent  to  the 
Government  officials  that  his  ancestors  had  come 
over  in  the  Ma\^ower  and  therefore  he  was  entitled 
under  the  law  to  have  a  patent  issued  to  him  for 
160  acres  of  government  land,  and  the  officer,  assum- 
ing such  to  be  the  law,  should  issue  the  patent.  Will 
it  be  contended  that  on  proof  of  the  falsity  of  the 
rej)resentation  the  Government  Avould  be  entitled  to 
recover  damages  for  deceit?  Would  the  Court  be 
bound  to  submit  to  the  jury  the  question  of  the  mate- 
riality of  the  representation?  Certainly  not.  The 
Court  Avould  say  at  once  that  the  representation 
afforded  no  reason  for  the  action  taken  by  the  Gov- 
ernment, even  if  true,  and  hence  it  was  wholly  imma- 
terial. As  stated  by  Mr.  Bigelow,  "when  the  lan- 
guage is  plain  and  not  subject  to  modification  ali- 
unde'^ it  is  for  the  Court  to  determine  whether  or 
not  the  representation  was  material. 

Now  it  is  conceded  that  the  entrymen  in  question 
were  required  to  actually  reside  on  their  land  four 
years.  It  is  conceded  that  they  made  proof  of  from 
one  to  one  and  one-half  years'  residence  only.  It  is 
alleged  that  in  point  of  fact  their  proofs  were  false 
and  that  they  did  not  reside  on  the  land  one  or  one 
and  one-half  years.  That  is  immaterial,  because  the 
proof  offered  Avas  immaterial.  The  Government  Avas 
no  more  justified  in  issuing  the  patents  on  proof  of 
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one  or  one  and  one-lnilf  years'  residence  than  it 
would  have  been  justified  in  issuing  the  patents  on 
proof  of  residence  for  one  day.  The  officials  were 
acting  under  positive  law.  It  prescribed  the  terms 
and  conditions  on  which  the}^  could  alienate  the 
lands  in  question.  They  were  not  permitted  to  dis- 
pose of  such  lands  on  any  terms  other  than  those 
prescribed  by  the  statute.  It  follows  that  any  rep- 
resentation of  a  situation  or  state  of  facts  short  of 
that  which  the  law  re(piired  before  patent  should 
issue  could  properly  constitute  no  inducement  to  the 
officials  to  issue  the  patents. 

In  Fif^st  National  Bank  of  Elkhart  r,  Oshorney 
48  N.E.  256,  deceit  was  predicated  on  false  repre- 
sentation that  a  school  warrant  was  "O.K."  The 
law  limited  such  Avarrants  to  the  payment  of  ex- 
penses for  school  purposes.  Avhile  the  warrant  in 
question  showed  on  its  face  that  it  was  issued  for 
the  purpose  of  a  circulating  library  for  the  schools. 
The  Court,  in  passing  on  the  question  as  to  whether 
or  not  the  representation  was  material,  said: 

"We  are  unable  to  see  in  the  facts  before  us 
sufficient  grounds  for  holding  him  liable  in  an 
action,  for  deceit.  The  appellant  purchased  the 
warrant  as  evidence  of  indebtedness  of  the 
school  township,  and  not  of  Osborne.  The  war- 
rant, upon  its  face,  expressly  and  plainly  indi- 
cated to  the  appellant  and  all  others  that  it  was 
A'oid,  and  that  the  school  township  could  not  be 
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held  liable  for  tlie  price  or  value  of  the  property 
for  which  the  warrant  was  giA^eii.  The  repre- 
sentation of  Osborne,  in  his  answer  to  the  cash- 
ier's letter  of  inqniry,  that  the  warrants  were 
'all  O.K.,'  related  to  them,  not  as  his  individual 
contracts,  but  as  evidences  of  indebtedness  of 
the  school  township ;  but  his  statement  that  as 
such  evidences  they  Avere  'all  O.K.,'  or  all  cor- 
rect, or  all  right,  ivas  a  representation  upon 
ivJiicJi  tJic  appellant  had  no  right  to  rely,  it 
being  bound  to  take  notice  of  the  contents  of  the 
warrants.  It  was  stated  in  the  special  finding 
that  the  'order  was  invalid  Avhen  issued,  which 
was  then  known  by  this  defendant.'  The  Court 
did  not  state  upon  what  fact  or  facts  it  based 
the  statement  that  the  order  was  invalid,  but 
the  facts  stated  in  the  finding  showed  the  inval- 
idity of  the  orders ;  and  the  trustee's  knowledge 
of  their  invalidity,  with  his  representation  that 
they  were  'all  O.K.,'  Avould  not  render  him  liable 
for  deceit  to  a  purchaser  who  bought  them  with 
the  knowledge  of  their  invalidity  shoAvn  upon 
their  face." 


So  in  the  case  at  bar,  the  representations,  e^en 
though  false,  were  "representations  upon  Avhich  the 
plaintiff  had  no  right  to  rely."  It  was  bound  to 
know  the  laAV  and  Avas  bound  to  knoAV  that  even 
though  the  representations  Avere  true  the  entrymen 
Avore  not  entitled  to  patents.    Such  being  the  facts, 
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it  was  for  the  Court  to  say  that  the  representations 
are  not  actionable. 

The  case  of  Fernau.r  r.  Sijdncj)  Wchh,  rt  al.,  .*>:> 
Tex.  App.  5()0,  was  one  where  the  false  representa- 
tion consisted  in  inducing  the  plaintiff  to  surrender 
possession  of  certain  leased  lands.  Defendants  had 
leased  a  large  ranch  from  one  Morgan  and  had  in 
turn  sub-leased  the  ranch  to  the  plaintiff.  The  lease 
to  the  plaintiff  contained  the  provision,  "subject  to 
sale  of  the  land."  That  manifestly  and  clearly 
meant,  subject  to  sale  of  the  land  by  the  then  owner 
thereof  to  some  person  other  than  the  defendants. 
However,  it  was  charged  that  the  defendants  had 
falsely  represented  to  their  lessee,  the  plaintiff',  that 
they,  the  defendants,  had  purchased  the  land  from 
3Iorgan,  and  thereby  the  plaintiff  was  induced  to 
surrender  possession  of  the  ranch  to  the  defendants. 
He  averred  that  as  a  matter  of  fact  the  defendants 
had  not  purchased  the  lands  from  Morgan  and  that 
the  representations  were  false.  The  Court  held  that 
it  was  immaterial  whether  the  representations  were 
false  or  not,  because  even  if  they  had  been  true  that 
fact  would  not  have  entitled  the  defendants  to  pos- 
session of  the  land,  for  the  clear  intent  and  meaning 
of  the  provision  in  the  lease,  "subject  to  sale  of  the 
land,"  was  in  case  the  land  should  be  so  sold  as  to 
place  it  beyond  the  control  of  the  defendants.  The 
Court  said : 

"The  meaning  of  the  contract  was  that  ap- 
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pellants  should  hold  under  the  sub-lease  for  the 
full  period  unless  the  owners  should  make  such 
a  sale  of  the  lands  as  to  put  them  beyond  the 
control  of  Sydney  Webb  &  Co.  *  *  *  and 
for  this  reason;  that  is,  that  a  sale  to  Sydney 
Webb  &  Co.  could  not  operate  as  a  termination 
of  the  sub-lease  to  appellants,  we  think  they,  the 
appellants,  mistook  their  legal  rights  when  they 
voluntarily  surrendered  their  lease  and  the 
lands  and  had  no  recourse  upon  the  appellees. 
In  other  words,  tlie  representations  of  appellees^ 
to  he  aetionahle,  must  have  been  material,  and 
such  as  had  they  been  true,  the  appellants 
ivould  have  been  justified  in  acting  upon.'' 

Now  in  this  case,  as  in  the  one  last  above  cited, 
the  Court  said  as  a  matter  of  law  that  the  repre- 
sentations Avere  not  material  because,  even  if  true, 
they  would  not  afford  any  reason  or  justification  for 
the  plaintiff  taking  the  action  he  did  take.  So  we 
say  here,  even  though  the  representations  made  by 
the  entrymen  of  residence  and  cultivation  had  been 
absolutely  true,  it  Avould  not  have  justified  or  af- 
forded any  excuse  for  the  Government  to  execute 
and  deliver  to  them  patents.  Therefore  the  repre- 
sentations made  were  immaterial  and  it  is  not  im- 
portant whether  they  were  true  or  false. 

Russell  ct  ah  v.  Branlian  et  al.,  8  Blackford 
(Tnd.)  ->04,  Avas  assumpsit  for  $1,000.00  on  sale  of  a 
construction    contract   for   a    certain   section   of   a 
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canal.  Tlie  (let'eiidaiits  requested  the  Court  to  in- 
struct the  juiy  ''that  if  the  phiintift's  had  falsely 
represented  to  the  defendants,  for  the  purpose  of 
inducino  them  to  make  the  contract,  that  they  had 
done  work  on  said  section  of  the  canal  to  the 
amount  of  $800.00  or  $1,000.00,  while  the  canal  was 
under  the  charge  of  the  state,  for  which  they  had 
not  received  payment,  and  that,  on  the  final  comple- 
tion of  the  canal,  they  (the  defendants)  would  get 
the  pay  for  such  work  done,  and  had  thereby  induced 
the  defendants  to  purchase  said  section,  when  in 
truth  there  Avas  nothing-  due  the  plaintiifs  for  work 
done  on  said  section  and  they  had  been  paid  in  full 
for  all  work  they  had  done  on  said  section,  they  had 
a  right  to  deduct  such  amount  from  the  sum  to  be 
paid  to  the  plaintiffs."  The  lower  Court  refused  to 
give  the  instruction,  and  the  Supreme  Court,  review- 
ing that  action,  said : 

"The  second  charge  asked  to  be  given  by  the 
jury  was  correctl}^  refused.  Had  it  been  mate- 
rial to  the  defendants  that  the  fact  as  to  plain- 
tiffs' claim  for  work  alleged  to  have  been  mis- 
represented was  true,  the  case  might  be  differ- 
ent. I>ut  it  was  of  no  consequence  to  defendants 
whether  such  fact  was  true  or  false.  Suppose 
the  state  had  owed  the  plaintiffs  for  work  done 
on  the  said  section  of  the  canal,  the  defendants 
could  not,  under  the  contract  sold  to  them,  have 
required  the  canal  company  to  pay  the  debt. 
This  is  shown  by  the  charter  of  the  company. 
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If,  therefore,  the  phiintiffs  informed  the  defend- 
ants that  they  would  have  a  claim  on  the  com- 
pany for  such  a  debt,  it  was  only  a  misrepre- 
sentation of  the  legal  effect  of  the  contract  sold, 
for  which  misrepresentation  the  plaintiffs  were 
not  responsible.  It  could  not  have  deceived  the 
defendants,  as  they  must  be  i)resunied  to  have 
knoAvn  the  law.-' 

Prince  v.  Overholscr,  75  Wis.  G4G,  was  an  action 
for  fraudulent  representations  on  sale  of  a  land 
warrant.  The  defendant  represented  to  the  plaintiff 
that  the  warrant  was  good  to  locate  on  "homestead 
or  mineral  lands."  The  warrant  on  its  face  read, 
"The  holder  is  entitled  to  locate  120  acres  at  any 
land  office  of  the  United  States  in  one  bod}^  and  in 
conformity  to  the  legal  subdivisions  of  the  public 
lands,  subject  to  sale  for  either  the  minimum  or 
low-graduated  price."    The  Court  said: 

"Here  both  parties  had  the  same  informa- 
tion and  the  means  of  knowledge  of  the  use 
that  could  be  made  of  the  warrant,  and  there 
was  no  concealment  of  the  statement  on  the 
face  of  the  paper  which  showed  on  what  lands 
it  could  be  located.  If  the  defendant  did  not 
know  or  understand  it,  it  was  his  own  fault  and 
negligence." 

The  Court  referred  in  the  decision  last  above 
mentioned  to  the  case  of  Slaughter's  Adm.  r.  Gerson, 
13  Wall.  .38.-).    It  is  there  said : 
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''The  doctrine  substantially  as  we  have 
stated  it  is  laid  down  in  numerous  adjudica- 
tions. Where  the  means  of  information  are  at 
hand  and  equally  open  to  both  parties,  and  no 
concealment  is  made  or  attempted,  the  langauge 
of  the  cases  is,  that  the  misrepresentation  fur- 
nishes no  ground  for  a  court  of  equity  to  refuse 
to  enforce  the  contract  of  the  parties.  The  neg- 
lect of  the  purchaser  to  avail  himself  in  all  such 
cases  of  the  means  of  information,  either  attrib- 
utable to  his  indolence  of  credulity,  takes  from 
him  all  just  claim  for  relief." 

In  both  of  these  cases  the  Court  held  as  a  matter 
of  law  that  the  representations  were  not  material. 
We  submit  this  must  always  be  the  case  where  there 
is  no  dispute  respecting  the  relations  of  the  parties, 
the  character  of  the  transaction,  and  what  was  said 
or  alleged  to  have  been  represented.  Eeferring  to 
the  last  two  cases  cited,  and  the  doctrine  thereof, 
and  applj  ing  the  same  to  the  case  at  bar,  we  are  at 
a  loss  to  understand  how  it  can  be  reasonably  con- 
tended that  it  was  not  the  duty  of  the  Court  here  to 
say  as  a  matter  of  law  that  the  representations 
under  consideration  were  immaterial.  The  duty  of 
the  Government,  and  of  its  representatives,  Avas  de- 
lined  by  statute.  The  representations  alleged  did 
not  bring  the  entrymen  within  the  statute,  and 
hence  afforded  no  ground  upon  which  to  predicate 
deceit,  because  had  the  alleged  representations  been 
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true,  the  entiymen  did  not  make  the  showing  neces- 
sary to  the  issuance  of  patents. 

Piatt  V.  Scott,  6  Blackford  389  (Ind.),  was  a  case 
where  the  plaintiff  sued  to  recover  on  two  promis- 
sory notes  executed  by  the  defendant  to  the  plain- 
tiff. The  defense  was  that  the  notes  were  obtained 
b}^  fraud.  It  appeared  from  the  evidence  that  the 
notes  Avere  given  in  part  consideration  of  a  land 
warrant  issued  under  an  Act  of  Congress  entitled, 
"An  Act  creating  bounties  of  land  and  extra  pay  to 
certain  Canadian  volunteers."  There  was  evidence 
tending  to  shoAv  that  the  plaintiff  represented  to  the 
defendant  before  the  purchase,  and  as  an  induce- 
ment to  it,  that  the  warrant  could  be  located  on  any 
land  belonging  to  the  United  States  Avithin  the  In- 
diana territory,  etc.  The  representation  was  in  con- 
formity Avith  the  Act  of  Congress  of  1816  under 
AA^hich  the  Avarrant  AA^as  issued,  but  the  laAv  had  been 
changed  by  subsequent  Act  of  Congress,  AA^hich  con- 
fined the  location  of  Avarrants  like  that  in  question 
to  lands  of  the  United  States  Avithin  the  State  of 
Indiana.    The  Court  said: 

^^It  is  considered  that  every  person  is  ac- 
quainted ivith  the  la IV,  both  ciA'il  and  criminal; 
and  no  one  can,  therefore,  complain  of  the  mis- 
representations of  another  respecting  it.  In  the 
case  before  us  the  defendant  must  be  presumed 
to  have  knoAvn  the  laws  relating  to  the  location 
of   the   Avarrant   in  question;   and  he   cannot, 
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therefore,  be  permitted  to  say  that  he  Avas  mis- 
led by  the  representations  which  the  plaintiff 
made  as  to  what  the  law  was  on  the  subject." 

It  seems  to  us  that  this  applies  with  full  force  to 
the  case  at  bar.  The  representations  here  com- 
plained of  can  only  be  construed  as  representing  or 
saying  to  the  officers  of  the  Government  that  the 
party  had  resided  on  land  one  year,  or  one  and  one- 
half  years,  and  had  performed  certain  military  ser- 
vice, and  hence  he  was  entitled  to  a  patent.  The 
statute  required  three  years'  actual  residence,  and 
the  oHicers  of  the  Clovernment  are  presumed  to  have 
known  the  law  and  to  have  known  that  one  or  one 
and  one-half  years'  residence,  together  with  the 
military  service,  did  not  entitled  the  entrj^men,  or 
any  one  of  them,  to  a  patent.  Hence  the  representa- 
tions Avere  Avholly  immaterial,  because,  if  true,  they 
furnished  no  ground  for  the  action  which  the  Goy- 
ernment  took.  It  will  not  be  contended  that  the 
officers  of  the  Government  were  not  presumed  to 
know  the  laAv.  Hoav  can  the  Court  harmonize  that 
presumption  with  the  contention  that  they  Avere 
deceiA'ed  by  certain  representations  respecting  the 
period  of  settlement,  Avhich,  if  true,  Avould  not  bring 
the  entrymen  Avithin  the  laAv? 

An  important  case,  and  one  throAving  much  light 
on  the  question  under  discussion,  is  that  of  RoMns 
r.  Hope,  57  Cal.  496.    At  page  495  the  Court  said : 
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"The  iiiisrepreseiitation  com  plained  of  was 
as  to  tlie  title  of  tlie  plaintiffs  to  the  premises 
which  they  were  induced  to  convey  under  the 
impression  that  they  had  no  title  thereto.  And 
Ave  understand  the  rule  to  be,  as  stated  by  the 
learned  Judge  who  sustained  a  demurrer  to  this 
complaint,  that  'a  person  is  conclusively  pre- 
sumed to  know  the  state  of  his  own  title  to  real 
propert3\  This  is  always  the  case  Avhere  the 
part}'  deals  with  a  stranger,  as  in  the  present 
case.'  No  misrepresentation  made  by  Hope  or 
his  agents,  therefore,  as  to  the  proceedings  in 
probate  concerning  plaintiff's  title,  or  as  to  the 
state  of  their  title  in  any  respect,  could  have 
had  the  effect  of  misleading  them." 

It  is  well  sometimes  to  go  back  to  first  principles, 
and  we  therefore  call  the  attention  of  the  Court  to 
the  observations  of  Chancellor  Kent  in  his  Commen- 
taries, Vol.  2,  pp.  484-5,  4th  Ed. : 

''The  common  law  affords  to  everj^one  rea- 
sonable protection  against  fraud  in  dealings; 
but  it  does  not  go  to  the  romantic  length  of  giv- 
ing indemnity  against  the  consequences  of  indo- 
lence and  folly,  or  a  careless  indifference  to  the 
ordinary  and  accessible  means  of  information. 
It  reconciles  the  claims  of  convenience  with  the 
duties  of  good  faith  to  every  extent  compatible 
with  the  interests  of  commerce.  This  it  does  by 
requiring  the  purchaser  to  apply  his  attention 
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to  those  particuliirs  wliicli  lua}'  be  supposed 
within  the  reach  of  liis  observation  and  judj;- 
nient,  and  the  vendor  to  communicate  those  par- 
ticuhirs  and  defects  which  cannot  be  sui)posed  to 
be  immediately  within  the  reach  of  such  atten- 
tion. If  the  purchaser  be  wanting  in  attention 
to  those  points  where  those  would  have  been  suf- 
licient  to  protect  him  from  surprise  or  imposi- 
tion, the  maxim  caveat  emptor  ought  to  apply/' 

Tn  Silver  v.  Frazier,  8.")  Mass.  o82,  there  was  a 
count  for  falsely  representing  to  plaintiff's  agent 
the  boundary  of  land  for  the  purpose  of  inducing 
such  agent  to  build  a  house  at  a  point  other  than 
that  at  Avhich  plaintiff  had  directed  such  agent  to 
build.  Tt  api^eared  that  the  principal  had  staked 
out  the  ground  on  which  the  building  Avas  to  be 
erected  and  instructed  his  agent  to  erect  a  building 
in  conformity  to  the  lines  In'  the  principal  so 
located.  The  principal  then  left  the  country.  The 
defendant  told  the  agent  thereafter  that  the  lines 
located  by  the  principal  were  wrong  and  that  the 
boundary  lines  was  different  from  that  indicated 
by  the  principal,  and  thereupon  the  agent  aban- 
doned the  lines  located  b}^  his  principal  and  acted 
upon  the  representation  made  by  the  defendant. 
The  Court  said : 

''The  other  objection  to  the  maintenance  of 
tlie  action  is  that  the  alleged  loss  or  injury  suf- 
fered by  the  plaintiff  is  not  the  direct  and  imme- 
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diate  result  of  tlie  defeiulaiit\s  wrongful  act. 
Stripped  of  its  teclinical  language,  the  declara- 
tion charges  only  that  the  agent  employed  by 
the  plaintiff  to  do  a  certain  piece  of  work  dis- 
obeyed the  orders  of  his  ijrincipal  and  was 
induced  to  do  so  by  the  false  statements  of  the 
defendant.  In  other  words,  the  plaintiff  alleges 
that  the  agent  violated  his  duty  and  thereby  did 
him  an  injury,  and  seeks  to  recover  damages 
therefor  by  an  action  against  a  third  person,  on 
the  ground  that  he  induced  the  agent  by  false 
statements  to  go  contrarj^  to  the  orders  of  his 
principal.  Such  an  action  is,  we  believe,  with- 
out precedent.  The  immediate  cause  of  the 
injury  and  loss  to  the  plaintiff  is  the  breach  of 
duty  of  his  agent.  This  is  the  proximate  cause 
of  damage.  The  motives  or  inducements  which 
operated  to  cause  the  agent  to  do  an  unauthor- 
ized act  are  too  remote  to  furnish  a  good  ground 
of  action  to  the  plaintiff'.  The  difficulty  is  not 
that  there  is  want  of  privity  between  the  par- 
ties. No  such  element  is  essential  to  enable  the 
party  injured  to  recover  damages  occasioned  by 
a  tort.  It  is  suiffcient  in  support  of  an  action 
for  deceit  to  show  that  the  false  statement  was 
made  Avith  a  knowledge  that  it  was  to  be  acted 
ui)on  by  the  party  injured,  and  that  the  act 
produced  the  damages,  although  the  representa- 
tion Avas  made  to  an  intermediate  person.  In 
such  case  the  damage  is  the  direct  and  imme- 
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diate  result  of  the  fraud,  but  in  the  case  at  bar 
the  damage  which  the  plaintiff  has  sustained  is 
only  the  remote  and  consequential  result  of  the 
alleged  false  statement  of  the  defendant/' 

Why  does  not  that  recite  precisely  the  situation 
here?  At  the  utmost,  all  that  can  be  contended  is 
that  the  agents  of  the  plaintiff,  the  (xovernment 
otlicials,  disobeyed  their  instructions.  The  statute 
instructed  them  what  to  do,  and  under  what  circum- 
stances to  alienate  the  land.  It  is  contended,  how- 
ever, that,  induced  by  certain  alleged  false  represen- 
tations on  the  part  of  the  defendant,  which  Avere 
entirely  contrary  to  the  instructions  contained  in 
the  statute,  and  did  not  bring  the  entrymen  within 
the  statute  at  all,  plaintiff's  agents  Avere  induced  to 
issue  the  patents.  The  proximate  cause  of  the 
plaintiff's  loss  Avas  the  carelessness,  indolence  or 
negligence  of  the  agents  of  the  Government,  or  their 
misconstruction  and  misunderstanding  of  the  law. 
They  either  assumed,  without  inquiring,  that  the 
land  was  not  within  the  Siletz  Indian  Reservation, 
or  they  misconstrued  the  law  touching  the  require- 
ments precedent  to  the  issuance  of  a  patent  for 
lands  Avithin  that  reserA^ation.  In  any  case,  the 
proximate  cause  of  the  plaintiff's  loss  AA^as  the  dis- 
obedience by  the  GoA'ernment  officials  of  the  plain- 
tiff's instructions,  namely,  the  provisions  of  the 
statute. 

In  Missouri-Lincoln  Trust  Co.  v.  Third  National 
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Bank  of  St.  Louis,  133  S.W.  357,  a  railroad  company 
drew  its  check  on  a  bank  in  favor  of  one  Parlver. 
On  the  same  day  the  check,  purporting  to  have  been 
endorsed  by  Parker,  was  presented  to  defendant  by 
a  third  person,  and  it  issued  to  the  order  of  Parker 
a  draft  on  Chicago  and  delivered  the  draft  to  such 
third  person,  who  forged  the  name  of  Parker  and 
obtained  the  proceeds  of  the  draft.  The  draft  went 
through  several  hands  and  finally  was  taken  up  by 
the  drawee,  who  discovered  the  forged  endorsement 
and  called  upon  its  immediate  endorser  to  collect 
from  the  preceding  endorser  and  pay  it.  The  imme- 
diate endorser  did  so  and  paid  the  money  over  to  tlie 
drawee.  The  preceding  endorser  than  brought  suit 
to  recover  from  the  drawee  on  the  ground  that  it 
had  been  concealed  from  it  that  the  drawee  had  paid 
and  taken  up  the  draft.    The  Court  said : 

"Deceit,  to  be  actionable,  must  be  as  to  some 
material  matter.  The  claimed  deceit  in  this 
case  is  that  defendant  concealed  from  the  plain- 
tiff the  fact,  when  it  exacted  repayment  of  the 
amount  of  the  Chicago  draft  from  it,  that  it  had 
already  paid  the  draft  and  had  it  in  its  posses- 
sion. We  are  unable  to  see  how  this  could  possi- 
bly be  concealment  of  a  matter  that  at  all  af- 
fected the  plaintiff.  The  presumption  is  that 
when  the  forgery  was  discovered,  the  draft  then 
being  in  the  hands  of  the  defendant,  turned  in 
by  the  Chicago  bank,  defendant  paid  its  amount 
back  to  the  Chicago  bank.    Defendant  was  then 
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entitled  to  resort  to  the  next  responsible  party, 
and  that  was  plaintiff.  Even  if  the  defendant 
had  told  Uir  plaintiff  that  it  had  itself  taken  up 
the  Chicafjo  draft,  and  had  paid  it  and  had  it  in 
its  possession,  these  facts  icould  have  been  no 
defense  to  plaintiff  as  afjainst  r^epai/ment  to 
either  the  Chieaf/o  hank  or  to  respondent.  It 
was  liable  by  reason  of  the  fact  that  it  was  the 
one  who  had  obtained  payment  of  the  Chicago 
diaft  on  a  forged  endorsement.  It  had  money 
to  which  it  was  not  entitled.  The  fact  that  if  it 
had  known  the  defendant  bank  had  done  what 
it  was  bound  to  do — that  is,  paid  back  to  the 
Chicago  bank  the  money  with  which  it  had  been 
credited  on  account  of  this  draft— could  not  in 
any  way  discharge  the  i)laintiff  from  its  obliga- 
tion to  make  good,  which  it  incurred  when  it 
endorsed  the  draft." 

Another  case  to  which  we  call  the  attention  of 
the  Court  is  Hall  r.  Johnson,  decided  b}^  the  Su- 
l)reme  Court  of  Michigan  and  reported  in  2d  N.AV. 
at  page  55.  At  page  57  the  Court,  speaking  of  tlie 
character  of  false  representations  necessary  to  be 
actionable,  said: 

^'False  representations,  no  matter  how  acted 
upon,  will  not  be  sutficient  to  set  aside  an  agree- 
ment otherwise  valid  unless  they  w^ere  material. 
Immaterial  representations,  either  true  or  false, 
cannot  be  made  the  basis  of  relief,  even  though 
coupled  with  the  assertion  that  they  were  relied 
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upon.    TlieA'  m^j  constitute  a  moral  Avrong  but 
not  a  legal  one." 

II. 

COUNSEL  FOE  PLAINTIFF  URGE,  AND  AT 
GREAT  LENGTH  ARGUE,  THESE  TWO 
PROPOSITIONS:  (a)  A  REPRESENTATION 
IS  MATERIAL  WHEN,  BUT  FOR  IT,  THE 
CONTRACT  WOULD  NOT  HAVE  BEEN 
MADE,  AND  (b)  ONE  WHO  EFFECTS  HIS 
PURPOSE  THROUGH  FRAUDULENT  REP- 
RESENTATION CANNOT  DENY  ITS  MATE- 
RIALITY. 

Such  expressions  are  numerous  in  the  books,  but 
of  course  do  not  justify  or  support  the  conclusions 
counsel  draw  thej'efrom  nor  the  application  made  of 
them.  If  the  application  sought  to  be  made  by  coun- 
sel Avere  admitted,  every  misrepresentation  Avould 
be  material  if  acted  on  by  the  party  to  whom  it  was 
made.  It  would  be  immaterial  whether  it  was  of  a 
character,  if  true,  to  justify  the  action.  It  would 
only  be  necessary  to  inquire  whether  the  fraudulent 
representer  effected  a  purpose  he  would  not  have 
effected  but  for  the  misrepresentation.  Of  course 
that  is  not  the  law.  If  the  misrepresentation  mani- 
festh^,  if  true,  supplied  no  reason  for  the  doing  of 
the  act  sought  to  be  induced,  then  it  is  not  action- 
able, even  though  had  it  not  been  made  the  action 
sought  Avould  not  have  been  taken.  In  this  case,  for 
instance,  the  statute  required  three  years'  actual 
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residence.  The  entiyinen  claimed  only  one  or  one 
and  one-half  j^ears.  Hence,  if  true,  the  representa- 
tion suggested  no  reason  for  issuing  the  patents. 
Thus,  in  the  case  of  lUfnJc  of  Elkhart  v.  Osborne, 
supra,  the  Court  said  that  the  misrepresentation  as 
to  the  use  to  which  the  warrant  could  be  devoted 
"was  a  representation  upon  which  appellant  had  no 
right  to  rely,  it  being  bound  to  take  notice  of  the 
contents  of  the  warrant."  And  in  Fcrnaux  r.  Wchh, 
supra,  the  Court  said  "the  representations  of  appel- 
lees, to  be  actionable,  must  have  been  material,  and 
such  as,  had  thcij  been  true,  the  appellants  would 
Jiarc  been  justified  in  actinf/  upon.'' 

Counsel,  we  submit,  entirely  overlook  the  fact 
that  when  the  entrymen  offered  their  final  proof  it 
was  material,  for  them  to  prove  that  they  had  re- 
sider  on  the  land  three  years.  Proof  of  a  shorter 
residence  was  wholly  immaterial,  as  it  could  not 
entitle  them  to  patents.  The  question  was  not,  "Is 
it  true  that  you  have  resided  on  the  land  one  year?" 
It  w^as  not  material  for  any  purpose  whether  that 
Avas  or  was  not  true.  The  sole  question  was,  "Have 
you  actually  resided  on  the  land  three  years?"  and 
they  did  not  pretend  that  they  had. 

It  appears  to  us  that  counsel  are  misled  by  iso- 
lated expressions  stating  a  part  only  of  the  rule  or 
rules  by  Avhich  the  case  is  to  be  determined.  The 
primary  requirement,  for  instance,  is  that  a  false 
representation,  to  be  actionable,  must  be  material, 
that  is,  must  be  such  as,  if  true,  would  justify  the 
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party  to  wliom  it  is  made  in  acting  upon  it.  If  it 
Avere  Avliolly  irrelevant,  and  afforded  no  reason  or 
inducement  for  tlie  act,  then  it  would  be  manifestly 
immaterial.  It  is  only  in  cases  where  the  misrepre- 
sentation clearly  was  or  might  haA^e  been  accepted 
as  sufficient  inducement  that  the  Court  or  jury  are 
at  liberty  to  iind  that  but  for  it  the  contract  Avould 
not  have  been  made  or  other  thing  in  question  done. 
Also  it  is  only  in  such  cases  that  the  doctrine  in- 
voked by  plaintiff  to  the  effect  that  one  Avho  accom- 
plishes his  purpose  through  a  fraudulent  represen- 
tation, cannot  deny  its  materiality,  applies.  If  the 
representation  were  such  that  it  might  be  an  induce- 
ment to  the  other  party  and  it  did  so  operate,  it  is 
not  for  the  perpetrator  of  the  fraud  to  say  that  the 
representation  was  immaterial.  This  doctrine,  hoAV- 
eA'er,  necessarily  applies  only  to  cases  AA^here  the 
representation  might  haA^e  operated  as  an  induce- 
ment and  Avhere  the  party  to  Avhom  it  was  made  Avas 
at  liberty  to  act  on  such  inducement  if  he  belieA^ed 
the  representation  to  be  true.  It  can  have  no  appli- 
cation to  a  case  such  as  the  one  on  trial.  Here  the 
duty  of  the  official  Avas  defined  by  positive  laAv,  and 
thereunder  thej^  Avere  not  at  libert}^  to  patent  the 
land  in  the  absence  of  proof  of  three  years'  resi- 
dence. Hence,  j)roof  of  a  shorter  residence  could  not 
induce  issuance  of  the  j^atent,  consequently  on  its 
face  Avas  not  material. 
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III. 

WHEN  THE  UNITED  STATES  BECOMES  A 
PARTY  TO  A  SUIT  OR  ACTION  IN  THE 
COURTS,  IT  IS  BOUND  BY  THE  SAME 
PRINCIPLES  THAT  GOVERN  INDIVID- 
UALS. 

It  is  urged  b}^  counsel  for  the  plaintiff  that  the 
United  States,  being  the  party  plaintiif,  should  not 
be  bound  bj^  the  same  rules  which  govern  individ- 
uals. Such  ought  not  to  be,  and  happily  is  not,  the 
law.  "When  property  rights  are  in  issue  between  the 
(iovernment  and  a  private  citizen,  there  is  no  reason 
wh}^  the  Government  should  not  be  subject  to  the 
same  principles  of  law  and  justice  by  which  the 
citizen  must  be  governed. 

In  Vol.  29,  Am.  d-  Emj.  Enc.  of  Laiv,  (2d  Ed.), 
page  172,  it  is  said : 

"When  it  (United  States)  submits  itself  to 
the  jurisdiction  of  a  court,  it  is  not  entitled  to 
remedies  of  an  exceptional  character,  and  must 
proA'e  its  case  by  satisfactory  evidence  in  the 
same  manner  as  any  other  suitor." 

In  Vniicd  States  r.  Bcchcc,  17  Eed.  40,  it  is  said: 

"It  is  well  settled  that  when  the  United 
States  becomes  a  party  to  a  suit  in  the  courts 
and  voluntarily  submits  its  rights  to  judicial 
determination,  it  is  bound  by  the  same  principles 
that    govern    individuals.      When    the    United 
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States  voluntarily  appears  in  a  conrt  of  justice, 
it  at  the  same  time  voluntarily  submits  to  the 
law  and  places  itself  upon  an  equalitj^  Avith 
other  litigants." 

And  in  the  case  of  The  Siren,  7  Wall.  159,  tlie 
Court  said: 

''The  Government  by  its  appearance  in  Court 
Avaives  its  exceptions  and  submits  to  the  appli- 
cation of  the  principles  by  Avhich  justice  is  ad- 
ministered between  private  suitors." 

IV. 

THE  WELLS  CASE. 

The  Wells  case  differs  somewhat  from  the  other 
entries.  He  submitted  a  commutation,  being  author- 
ized to  commute  b}^  two  statutes.  After  the  passage 
of  the  free  homestead  law.  Act  of  May  17,  1900, 
which  repealed  that  portion  of  the  Act  of  1894  which 
required  pa^^ment  of  $1.50  per  acre  for  the  lands  in 
question,  a  second  Act  was  passed,  being  that  of 
January  26,  1901,  extending  the  right  of  commuta- 
tion to  these  lands  upon  a  payment  of  the  original 
price  of  $1.50  per  acre.  The  commutation  section  of 
the  Kevised  Statutes,  section  2301,  was  extended  to 
this  entry.    Said  section  reads  as  follows : 

^'Section  2301.  Nothing  in  this  chapter  shall 
be  so  construed  as  to  prevent  any  person  who 
shall  hereafter  avail  himself  of  the  benefits  of 
Section  2289  from  paying  the  minimum  price 
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lor  the  (iiiaiitity  of  laud  so  entered  at  any  time 
after  the  expiration  of  fourteen  calendar 
months  from  the  date  of  such  entry  upon  mak- 
ing proof  of  settlement  and  residence  and  culti- 
vation for  such  period  of  fourteen  months." 

This  merely  shortened  the  time  within  Avhich 
proof  could  be  made  on  paying  for  the  lands.  It 
did  not  define  or  change  the  quality  of  residence  re- 
quired. The  entry  was  made  under  the  8iletz  law 
and  not  under  the  general  law,  therefore  we  must 
look  to  the  Siletz  law  and  not  to  the  provisions  of 
chapter  5  of  title  32  of  the  Revised  Statutes  to  de- 
termine the  grade  and  character  of  residence  re- 
quired. The  Siletz  laAv  requires  actual  residence. 
The  general  laAv  permitted  constructive  residence. 
What  is  meant  by  actual  residence?  The  Standard 
Dictionary  defined  "actual"  as  follows : 

"Actual:  1.  real,  indeed,  or  act;  carried 
out  or  realized  in  practice;  existing  in  fact  as 
opposed  to  merelv  possible,  constructive,  con- 
ceivable or  ideal. 

"2.  Law.  existing  in  fact;  real,  as  distin- 
guished from  conjectural  or  imputed  by  con- 
struction. As  actual  possession ;  actual  notice ; 
actual  damages." 

The  Secretary  of  the  Interior,  in  defining  the 
words  actual  residence  as  used  in  this  statute,  in  a 
decision  rejecting  a  three-year  proof  in  the  case  of 
Adams  r.  Coates,  38  Land  Decisions,  179,  said: 
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''It  is  noticed  that,  while  the  residence  re- 
quired by  the  Act  above  quoted  is  reduced  to 
three  years,  its  character  is  particularly  pre- 
scribed—it must  be  'actual.-  This  term  is  new 
to  Federal  legislation  concerning  proceedings 
to  acquire  title  to  public  lands  and  it  must  be 
presumed  that  Congress  used  the  term  advis- 
edly. The  language  of  the  statute  being  plain 
and  unequivocal,  leaving  no  room  for  construc- 
tion, an  apt  and  sensible  meaning  must  be  given 
thereto,  it  being  inadmissible  to  either  import 
anything  into  it  or  eliminate  anything  there- 
from in  order  to  change  or  modify  its  plain 
intent." 

Thereupon  the  Secretary  held  that  Coates  had 
been  on  the  land  actuaUy  for  only  2G  months,  out  of 
the  oO  months  required,  and  that  the  showing  was 
insufficient  to  entitle  him  to  a  patent. 

Now  Wells,  Avho  was  required  to  actually  reside 
on  the  land  for  14  months,  testified  in  his  final  proof 
that  he  was  only  on  the  land  five  times,  or  visited  it 
five  times  "from  one  to  two  weeks"  each  time.  Hence 
he  did  not  claim  more  than  from  five  to  ten  Aveeks, 
out  of  fifty-six  weeks  required,  of  actual  residence, 
and,  as  the  Court  beloAv  held,  the  showing  made  did 
not  entitle  him  to  a  patent,  therefore  the  represen- 
tations Avei'e  not  material. 
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V. 

THE  MINIMUM  GOVERNMENT  I»KI(^E,  IlOW^ 
EVER,  IS  THE  UTMOST  THAT  THE  GOV- 
ERNMENT CAN  RECOVER  IN  THE  WAY 
OF  DAMA(iES. 

The  fourth  aftiriuative  defense  is  thjil  the  lands 
in  (luestion  were  patented  erroneously  and  that 
prior  to  the  institution  of  this  action  they  had  been 
conveyed  to  certain  named  good-faith  purchasers. 

Respecting  this  defense,  our  contention  is  that 
in  no  event  can  the  (iovernment  recover  more  than 
the  minimum  price  of  the  patented  lands.  This  con- 
tention is  predicated  on  the  Act  of  March  2,  1H9(), 
found  at  page  450,  volume  G,  Fed.  Stat.  Ann.  Sec- 
tion ;>  of  said  Act  is  as  follows: 

''That  if  at  any  time  prior  to  the  institution 
of  suit  by  the  Attorney-(ieneral  to  cancel  any 
patent  or  certification  of  lands  erroneously  pat- 
ented or  certitied  a  claim  or  statement  is  pre- 
sented to  the  Secretary  of  the  Interior  by  or  on 
behalf  of  i\\\y  person  or  persons,  corporation  or 
corporations,  claiming  that  such  person  or  per- 
sons, corporation  or  corporations,  is  a  hona  fide 
purchaser  or  are  hona  fide  purchasers  of  any 
patented  or  certified  land  by  deed  or  contract, 
or  otherwise,  from  or  through  the  original  pat- 
entee or  corporation  to  which  patent  or  certifi- 
cation was  issued,  no  suit  or  action  shall  be 
brought    lo  cancel  or  annul   the  patent  or  cer- 
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tification  for  said  land  until  such  claim  is  inves- 
tigated in  said  Department  of  tlie  Interior ;  and 
if  it  shall  appear  that  such  person  or  corpora- 
tion is  a  bona  fide  purchaser  as  aforesaid,  or 
that  such  persons  or  corporations  are  such  bona 
fide  purchasers,  then  no  such  suit  shall  be  insti- 
tuted and  the  title  of  such  claimant  or  claim- 
ants shall  stand  confirmed ;  but  the  Secretary  of 
the  Interior  shall  request  that  suit  be  brought 
in  such  case  against  the  patentee,  or  the  cor- 
poration, company,  person,  or  association  of 
persons  for  whose  benefit  the  patent  was  issued 
or  certification  was  made  for  the  value  of  the 
land  as  hereinbefore  specified." 

The  provision  in  the  foregoing  section  respecting 
"the  value  of  the  land  as  hereinbefore  specified," 
refers  to  the  provision  contained  in  the  preceding 
section,  which  is  that  the  value  to  be  recovered  "in 
no  case  shall  be  more  than  the  minimum  government 
price"  of  the  land. 

The  first  section  of  the  Act  refers  to  suits  to  va- 
cate and  annul  patents  to  lands  erroneously  issued 
under  a  railroad  or  Avagon  road  grant.  Section  3, 
however,  very  clearly  applies  to  all  cases  where  land 
has  been  "erroneously  patented,"  as  is  evident  from 
the  language,  which  provides  for  suit  being  brought 
"against  the  patentee,  or  corporation,  company,  per- 
son or  association  of  persons  for  whose  benefit  the 
patent  Avas  issued." 

The  Circuit   Court  of  Appeals  for  the  Eighth 
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Circuit,  in  the  case  of  rniied  States  v.  Norris,  222 
Fed.  14,  had  this  statute  uiuler  consideration.  At 
page  22  the  Court  said : 

"Whether  or  not  this  section  applies  to  a 
patent  for  a  homestead  entry  commuted  to  a 
cash  entry,  may  admit  of  some  doubt.  The  Act 
of  which  it  is  a  part  is  entitled,  'An  Act  to  pro- 
vide for  the  extension  of  the  time  Avithin  which 
suits  may  be  brought  to  vacate  and  annul  land 
patents  and  for  other  purposes.'  This  is  broad 
enough  to  include  all  patents  erroneously  or 
fraudulently  issued  under  au}^  Acts  of  Con- 
gress." 

The  Court  then  refers  to  the  fact  that  section  1 
of  said  Act  provides  that  "suits  by  the  United  States 
to  vacate  and  annul  any  patent  to  lands  heretofore 
erroneously  issued  under  a  railroad  or  wagon  road 
grant  shall  only  be  brought  '^  *  '•'  Avithin  six 
years  after  the  date  of  the  issuance  of  such  patents, 
and  the  limitation  of  section  S,  chapter  51)1,  Second 
Session  of  the  Fifty-first  Congress,  and  amendments 
thereto,  are  extended  accordingly  as  to  the  patents 
herein  referred  to.''  Proceeding,  the  Court  then 
says : 

"The  reference  to  section  (S,  c.  .")()!,  is  to  the 
Act  of  March  :^,  1891  (2G  Stat.  1099)  (Comp.  St. 
1913,  Sec.  5114).  Sections  2  and  3  of  the  Act  of 
March  2,  1896,  aboA  e  referred  to,  are  Avithin  the 
title  of  this  Act,  and  are  broad  enough  to  include 
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R^hona  fide  purcliasei*  of  lands  erroneously  or 
fraudulently  patented  under  any  of  tlie  Acts  of 
Congress,  and  would  therefore  include  a  fraudu- 
lent entry  under  the  homestead  law.  The  Act 
indicates  the  purpose  of  Congress  that  as  to 
lands  erroneously  or  fraudulently  patented,  for 
which  nothing  has  been  received  by  the  Govern- 
ment, it  shall  only  recover  the  minimum  (lovern- 
nient  price  thereof  from  the  patentee  upon  the 
title  being  confirmed  in  a  good  faith  purchaser 
from  him." 

In  ('nited  States  r.  Pitan,  224  Fed.  ()04,  the  Dis- 
trict Court  for  South  Dakota  also  had  this  statute 
under  consideration,  and  at  page  GIO  the  Court  said: 

"This  Act  indicates  the  purpose  of  Congress 
that  as  to  lands  erroneously  or  fraudulently  pat- 
ented, for  which  nothing  has  been  received  by  the 
Government,  it  shall  only  recover  the  minimum 
Government  price  thereof  from  the  patentee, 
upon  the  title  being  confirmed  in  a  good  faith 
purchaser  from  him,  and  is  broad  enough  to 
include  all  patents  erroneously  or  fraudulently 
issued  under  any  of  the  Acts  of  Congress." 

^Ve  submit  that  the  statute  clearly  contemplates 
that  where  lands  have  been  patented  through  fraud 
or  mistake,  the  limit  of  the  Government's  recovery 
is  the  minimum  price.  It  was  insisted  in  the  Court 
below  that  the  statute  does  not  apply  to  cases  of 
fraud.     As   stated,  however,  in  the  two  decisions 
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from  whicli  we  have  last  above  quoted,  the  statute 
is  broad  enough  to  include  cases  of  fraud.  It  is  not 
necessary,  however,  for  the  i)urposes  of  this  case, 
to  determine  that  question,  for  very  clearly  the 
l)atents  here  were  issued  erroneously,  and  that 
without  regard  to  whether  or  not  the  representa- 
tions alleged  were  false.  Indeed,  it  is  conceded  by 
counsel  for  the  Government  that  either  the  Govern- 
ment officials  erred  in  their  construction  of  the  stat- 
ute providing  for  the  sale  of  the  Siletz  lands,  or 
overlooked  the  fact  that  these  lands  were  within 
that  reservation.  It  would  seem  that  the  latter  was 
the  error  committed,  for  it  will  not  be  disputed  that 
prior  to  the  issuing  of  the  patents  in  question  the 
I)ei)artment  of  the  Interior  had  held  that  military 
service  could  not  be  accepted  in  lieu  of  residence 
under  the  statute  providing  for  the  sale  of  these 
lands.  Unquestionably,  therefore,  the  Government 
officials  overlooked' the  fact  that  these  lands  Avere 
within  that  reservation,  and  hence  erroneousl}'  pat- 
ented them.  But  if  that  be  not  the  case,  then  they 
construed  the  statute  as  permitting  credit  to  be 
given  for  military  service,  Avhich  concededly  was 
erroneous.  In  either  view  the  lands  were  errone- 
ously patented,  and  if  the  Government  is  entitled  to 
recover  at  all,  it  can  onh'  recover  the  minimum 
price. 
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VI. 

THE  STATUTE  OF  LIMITATIONS. 

Section  8  of  the  Act  of  March  3,  1891,  reads  as 
follows : 

"That  suits  by  the  United  States  to  vacate 
and  annul  any  patent  heretofore  issued  shall 
only  be  brought  within  five  years  from  the  pass- 
age of  this  Act,  and  suits  to  vacate  and  annul 
patents  hereafter  issued  shall  only  be  brought 
Avithin  six  years  after  the  date  of  the  issuance 
of  such  patents." 

The  Court  below  held  against  the  plea  of  the 
statute  of  limitations,  but  as  the  case  was  deter- 
mined in  our  favor,  we  assume  the  judgment  will 
not  be  reversed  if  for  any  reason  appearing  in  the 
record  it  should  be  affirmed.  We  therefore  present 
the  (piestion. 

It  is  averred  in  the  complaint  that  the  patents 
issued  in  the  yes.Y  1902.  This  action  was  instituted 
in  June,  1912.  It  is  not  averred,  nor  is  it  contended 
that  the  Government  did  not  discover  the  alleged 
fraud  within  the  six  years  next  preceding  the  com- 
mencement of  the  action.  It  follows  that  the  right 
of  the  (jovernment  to  institute  a  suit  to  avoid  or 
annul  the  patents,  is  barred,  and  the  question  is, 
does  that  fact  destroy  not  only  that  remedy,  but  as 
well  the  right  of  the  Government  to  recover  in  any 
form  of  action  for  tlie  alleged  fraud. 
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It  is  lTe([iieiitly  said  that  statutes  of  limita- 
tions operate  only  to  extinguish  the  remedy;  that 
they  do  not  att'ect  the  right,  and  hence  we  find  it 
lield  that  where  one  has  two  remedies,  arising  out 
of  a  particular  transaction,  and  one  is  barred  by 
the  statute,  he  is  not  precluded  from  pursuing  the 
other.  liut,  as  we  shall  see,  this  rule  is  not  of  uni- 
versal application.  Thus,  in  the  American  d  Emj- 
lish  Enc.  of  Lan'.  (2d  Ed.),  page  146,  it  is  said: 

"It  has  often  been  declared  by  text  writers 
and  judicial  authority  to  be  an  elementary  prin- 
ciple that  a  statute  of  limitations  affects  th^ 
remedy  only,  and  not  the  merits.  But  this  is 
true  only  in  so  far  as  the  statute  affords  an 
exemption  from  liability  in  personal  actions. 
In  such  cases  it  operates  on  the  remedy  merely, 
leaving  the  right  unaffected  in  other  respects. 
But  in  so  far  as  the  statute  operates  as  a  posi- 
tive prescription,  as  a  means  whereby  title  is 
vested  and  new  rights  are  created,  it  not  only 
bars  the  remedy  but  destroys  the  original  right 
as  well.  In  the  former  class  of  cases  the  right 
remains  and  ma}^  be  enforced  by  some  other 
I'emed}^  than  the  one  barred  by  statute  if  such 
other  remedy  exists,  as  in  the  case  of  mort- 
gages, or  it  ma}'  form  the  consideration  for  a 
new  agreement,  while  in  the  latter  case  the 
right,  being  destroj^ed,  cannot  again  exist  ex- 
cept through  such  formality  and  for  such  con- 
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sideration    as    are    required    for    its    creation 
originally." 

Now  the  right  of  the  Government  to  institute  a 
suit  to  annul  or  vacate  the  patents  in  this  case 
existed  because  of  the  alleged  fraudulent  practices 
of  the  defendant,  if  it  eA^er  existed.  It  had  that 
right,  if  the  allegations  of  the  complaint  be  true,  for 
the  term  of  six  j^ears  from  the  date  of  the  issuance 
of  the  patents,  or  if  it  did  not  discover  the  fraud 
until  later,  then  for  the  term  of  six  years  from  the 
date  of  the  discovery  of  the  fraud.  At  the  expira- 
tion of  the  six  years,  in  either  case,  the  title  of  the 
grantees  of  the  Government  became  absolute.  Even 
if  the  patents  were  void  in  the  beginning,  at  the 
expiration  of  the  prescribed  period,  no  suit  being 
instituted,  all  defects  in  the  title  were  cured  and  the 
patents  became  as  completely  valid  as  if  no  defect 
had  ever  existed.  That  such  is  the  true  construction 
OS  the  statute  is  made  manifest  b}^  the  decisions  of 
the  Supreme  Court  of  the  United  States.  Thus,  in 
United  States  v.  Wynona  d  St,  Peter  Railroad  Com- 
pany^ 165  U.  S.  463,  the  Court,  speaking  through  Mr. 
Justice  Brewer,  said : 

"In  the  first  place,  it  has  distinctly  recog- 
nized the  fact  that  when  there  are  no  adverse 
individual  rights,  and  only  the  claims  of  the 
Government  and  of  the  present  holder  of  the 
title  to  be  considered,  it  is  fitting  that  a  time 
should  come  when  no  mere  errors  or  irregiilari- 
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ties  on  tlie  part  of  the  officers  of  the  Land  De- 
partment sJioiild  he  open  for  consideration.  In 
other  words,  it  has  recognized  that,  as  against 
itself  in  respect  to  these  land  transactions,  it  is 
right  that  there  should  be  a  statute  of  limita- 
tions; that  when  its  proper  otticers,  acting  in  the 
ordinary  course  of  their  duties,  have  conveyed 
away  lands  which  belonged  to  the  Government, 
such  conveyances  should,  after  the  lapse  of  a 
prescribed  time,  he  conclusive  (ujainst  the  Gov- 
ernment, and  this  notwithstanding  any  errors, 
irregularities,  or  improper  action  of  its  officers 
therein. 

"Thus,  in  the  Act  of  1891,  it  provided  that 
suits  to  vacate  and  annul  patents  theretofore 
issued  should  only  be  brought  within  five  years, 
and  that  as  to  patents  thereafter  to  be  issued 
such  suits  should  only  be  brought  within  six 
years  after  the  date  of  issue.  Under  the  benign 
influence  of  this  statute  it  Avould  matter  not 
what  the  mistake  or  error  of  the  Land  Depart 
ment  was,  ivliat  the  frauds  and  misrepresenta- 
tions of  the  patentee  ivere,  the  patent  would  he- 
come  conclusive  as  a  transfer  of  the  title,  pro- 
viding only  that  the  land  was  public  of  the 
Tnited  States  and  open  to  sale  and  conveyance 
through  the  Land  Department.  The  Act  of  18J)() 
extended  the  time  for  the  bringing  of  suits  for 
patents  theretofore  issued  for  five  years  from 
the  passage  of  that  Act.     It  is  true  that  these 
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appellees  cannot  avail  themselves  of  these  limi- 
tations because  this  suit  was  commenced  before 
the  expiration  of  the  time  prescribed,  and  we 
only  refer  to  them  as  showing  the  purpose  of 
Congress  to  uphold  titles  arising  under  certifi- 
cation or  patent  by  providing  that  after  a  cer- 
tain time  the  Government,  tJic  grantor  therein^ 
should  not  he  heard  to  question  them/' 

This  was  the  first  case. in  which  that  Court  was 
called  upon  to  construe  the  Act  of  March  3,  1891. 

In  the  subsequent  case  of  United  States  v.  Chan- 
dler-Dunhar  Water  Power  Co.,  209  IT.  S.  447,  the 
Court,  speaking  of  this  statute,  said : 

"The  statute  just  referred  to  provides  that 
^suits  by  the  United  States  to  vacate  and  annul 
any  patent  heretofore  issued  shall  only  be 
brought  within  five  years  from  the  passage  of 
this  Act,' — that  is  to  say,  from  March  3,  1891. 
This  land,  whether  reserved  or  not,  was  i)ublic 
land  of  the  United  States,  and  in  kind  open  to 
sale  and  conveyance  through  the  Land  Depart- 
ment. (Citing  authorities.)  The  patent  had 
been  issued  in  1883  by  the  President  in  due  form 
and  in  the  regular  Avay.  Whether  or  not  he  had 
authority  to  make  it,  the  United  States  had 
power  to  make  it  or  to  validate  it  when  made, 
since  the  interest  of  the  United  States  Avas  the 
only  one  concerned.  We  can  see  no  reason  for 
doubting  that  the  statute,  which  is  the  voice  of 
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the  United  States,  had  that  effect.  It  is  said 
that  the  Instrunieiit  Avas  void  and  hence  was  no 
patent.  But  the  statute  presupposes  an  instru- 
ment that  might  ])e  declared  A'oid.  When  it 
refers  to  'any  patent  heretofore  issued,'  it  de- 
scribes the  purport  and  source  of  the  document, 
not  its  legal  effect.  If  the  Act  were  confined  to 
valid  patents  it  would  be  almost  or  quite  Avith- 
out  use.  (Citing  authorities.)  In  form  the 
statute  onl}^  bars  suits  to  annul  the  patent.  But 
the  statute  of  limitations,  Avith  regard  to  land, 
at  least,  Avhich  cannot  escape  from  the  jurisdic- 
tion, generally  are  held  to  affect  the  right ^  even 
if  in  terms  only  directed  against  the  remedy. 
(Citing  authorities.)  This  statute  must  be 
taken  to  mean  that  the  patent  is  to  be  held 
good,  and  is  to  have  the  same  effect  against  the 
United  States  that  it  ivould  have  had  if  it  had 
been  valid  in  the  first  place/' 

The  latter  case  is  important  in  this,  that  it 
affirms  the  doctrine  AA^hich  Ave  haA^e  quoted  above 
from  the  American  dc  English  Enc.  of  Law,  for  it 
Avill  be  noted  the  Court  says : 

"In  form  the  statute  only  bars  suits  to  annul 
the  patent,  but  the  statute  of  limitation,  Avith 
regard  to  land,  at  least,  AA-hich  cannot  escape 
from  the  jurisdiction,  generally  arc  held  to 
affect  the  right.  EA^en  if  in  terms  only  directed 
against  the  remedy,  this  statute  must  be  taken 
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to  mean  tliat  the  patent  is  to  be  held  good,  and 
has  therefore  the  same  effect  against  the  United 
States  that  it  would  have  had  if  it  had  been 
valid  in  the  first  place." 

Here  is  a  clear  statement  to  the  effect  that  not 
the  remedy  alone  is  affected,  but  the  rights  which 
the  Government  had  growing  out  of  the  transaction 
are  destroyed. 

Manifestly  the  Supreme  Court  of  the  United 
States  gives  the  same  effect  to  this  statute  that  it 
gives,  and  is  generally  given  by  the  Courts,  to  title 
by  prescription.  This  is  clear,  because  in  support 
of  the  statement  last  quoted  the  Court  cites  the  case 
of  Sharon  r.  Tucker^  144  U.  S.  533.  In  that  case  the 
Court  said : 

"It  is  now  well  settled  that  by  adverse  pos- 
session for  the  period  designated  by  the  statute, 
not  only  is  the  remedy  of  the  former  owner  gone, 
but  his  title  has  passed  to  the  occupant,  so  that 
the  latter  can  maintain  ejectment  for  the  pos- 
session against  such  former  owner  should  he 
intrude  upon  the  premises.  In  several  of  the 
states  this  doctrine  has  become  a  positive  rule 
by  their  statutes  of  limitations  declaring  that 
uninterrupted  possession  for  the  period  desig- 
nated to  bar  an  action  for  the  recover}^  of  land 
shall  of  itself  constitute  a  complete  title." 

The  Court  also  refers  to  the  case  of  Davis  v. 
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Mills,  194  U.  S.  451,  48  L.  Ed.  1007.  With  reference 
to  that  decision  is  nnquestionably  tlie  following 
statement  which  I  quote  from  the  latter  edition,  at 
page  1071,  where  it  is  said: 

"Prescription  which  applies  to  easement  the 
analogy  of  the  statute  of  limitations  unques- 
tionably vests  a  title.  There  is  no  such  thing  as 
a  merely  possessor}'  easement.  A  disseisor  of  a 
dominant  estate  ma}-  get  an  easement  which 
already  is  attached  to  it,  but  the  easement  is 
attached  to  the  land  by  title  or  not  at  all. 
Again,  as  to  land,  the  distinction  amounts  to 
nothing,  because  to  deny  all  remedy  direct  or 
indirect,  within  the  state,  is  practically  to  deny 
the  right.  The  lapse  of  time  limited  by  such 
statutes  not  onh^  bars  the  remedy  but  it  extin- 
guishes the  right  and  vests  a  perfect  title  in  the 
adverse  holder." 

In  Louisiana  v.  Garfield.  211  U.  S.  70,  the  Su- 
preme Court  of  the  United  States  again  made  refer- 
ance  to  the  Act  of  1891,  and  in  stating  the  effect  of 
the  construction  put  upon  that  statute  by  that  Court 
in  its  previous  decisions,  said : 

"In  United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  209  U.  S.  447,  it  was  decided  that 
this  Act  applied  to  patents,  even  if  void  because 
of  a  previous  reservation  of  the  land,  and  it  was 
said  that  'the  statute  not  merely  took  away  the 
remedy  but  validated  the  patent.'     That  is  to 
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say,  it  not  only  took  away  tlie  remedy  Init  it 
clestroj^ed  the  right  of  the  Government,  and 
when  the  right  of  the  Government  is  destroyed 
it  is  the  same  as  if  she  never  had  a  right,  or,  in 
the  langnage  of  the  decision  last  qnoted,  it  was 
said:  'That  the  statnte  not  merely  took  away 
the  remedy  but  it  validated  the  patent.' " 

If  the  patent  is  validated,  then  it  stands  exactly 
as  if  it  had  been  perfectly  valid  at  the  beginning  or 
Avhen  issued.  Indeed,  the  language  of  the  Supreme 
Court  in  United  States  v.  Chandler,  above  quoted, 
is: 

"This  statute  must  be  taken  to  mean  that  the 
patent  is  to  be  held  good  and  is  to  have  the  same 
effect  against  the  United  States  that  it  w^ould 
have  had  if  it  had  been  valid  in  the  tirst  place," 

and  we  have  seen  that  the  Court  previously  said 
that  statutes  such  as  the  one  under  consideration 
"generally  are  held  to  affect  the  right  even  if  in 
terms  only  directed  against  the  remedy." 

How  is  it  possible  to  escape  the  conclusion  that 
the  patent,  being  by  this  statute  validated  from  the 
beginning  and  the  right  of  the  Government  growing 
out  of  the  circumstances  in  which  the  patent  was 
issued  destroyed,  the  Government  is  precluded  from 
pursuing  any  remedy  to  recoA^er  on  such  right? 
Suppose,  for  instance,  that  instead  of  enacting  the 
statute  of  limitations  as  it  did  the  (Tovernment  had 
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passed  an  Act  subsequent  to  the  issuance  of  the 
patents  in  (juestion  reciting  that  notwithstanding- 
the  fact  that  the  (lovernment  contended  that  the 
patents  had  been  issued  through  fraud  and  perjury, 
tlie  i)atents  were  validated  and  should  be  held  and 
deemed  to  have  been  valid  at  the  time  they  were 
issued,  could  it  be  reasonably  contended  that  there- 
after the  (iovernment  could  prosecute  an  action  to 
recover  damages  because  of  the  false  representa- 
tions made  and  the  perjury  committed  to  induce  the 
(Tovernment  to  issue  the  patents?  And  yet  the  Su- 
preme (^ourt  of  the  United  States  has  said,  as  we 
have  shown,  in  more  than  one  case  in  construing  this 
statute,  that  its  etfect  is  to  "destroy  the  right"  and 
validate  the  i)atent  so  that  it  ''is  to  have  the  same 
effect  against  the  United  States  that  it  would  have 
had  if  it  had  been  valid  in  the  first  instance,"  and 
has  also  said  that  "the  statute  not  merely  took  away 
the  remedy,  but  validated  the  patent." 

So,  in  United  States  r.  Exploration  Co.,  190  Fed. 
405,  Judge  Lewis,  after  a  revieAv  of  the  decisions  of 
the  Supreme  Court  above  mentioned,  said : 

"There  was  no  active  fraud  involved  in  anj^ 
of  these  cases,  though  Mr.  Justice  Brewer  con- 
sidered the  statute  in  question  in  that  aspect. 
Each  of  these  cases  holds  that  the  statute  is  to 
be  applied  not  only  against  the  remedy^  hut  tJiat 
it  affects  the  rifjhts  of  the  parties,  that  on  the 
expiration   of  the  time  limited  the  patent   he- 
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comes  conclusive  as  a  transfer  of  the  title,  not- 
withstanding it  may  have  been  voidable;  indeed, 
thongh  it  may  have  been  void,  nevertheless  the 
statute  must  be  taken  to  mean  that. the  patent 
becomes  validated  on  the  expiration  of  six  years 
after  its  date  and  passes  the  title  to  the  pat- 
entee as  effectively  as  tliouffh  it  had  been  valid 
in  the  first  instance.  Thus  the  statute  is  made 
an  inflexible  rule  of  property;  as  much  so  as 
statutes  which  pass  title  through  open,  notori- 
ous, adverse  and  continuous  possession  main- 
tained for  a  fixed  period.'' 

The  rule  here  announced  is  Avell  stated  and  forci- 
bly argued  in  the  Kentucky  case  of  Dorsey  v.  Phil- 
lips, 1  S.AV.  667,  where  the  Court,  at  page  669,  says : 

"The  statute  of  limitations  of  this  state  bars 
not  only  the  legal  remedy,  but  the  legal  right*, 
also,  Avhenever  the  legal  remedj^  is  destroj^ed, 
the  legal  right  is  also  destroj^ed.  'The  very  idea 
of  a  legal  right  is  that  it  is  one  which  ma}^  be 
enforced  hj  law.  The  legal  right  and  the  legal 
remedy  are  therefore  correlative.  The  former 
implies  the  existence  of  the  latter,  and  the  latter 
implies  the  existence  of  the  former, — neither 
can  exist  without  the  other.'  It  is  also  well 
settled  that  the  statute  of  limitations  of  this 
state  that  bars  the  right  to  recover  the  posses- 
sion of  property,  or  to  subject  it  to  the  payment 
of  a  debt,  also  perfects  the  title  in  the  person  of 
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the  claimant.  (Citing  authorities.)  *  "  * 
That  the  convej^ance  was  either  actually  or  con- 
structively fraudulent,  as  against  appellants, 
there  can  be  no  doubt. 

"In  either  case,  however,  the  statute  of  limi- 
tations provides  that  no  action  shall  be  brought 
to  set  aside  the  conveyance,  and  subject  the 
property  to  appellant's  debt,  on  account  of  such 
fraud,  after  the  lapse  of  ten  years  from  the  time 
of  such  conveyance.  If  this  statute  means  any- 
thing, it  means  that  the  non-action  of  ten  years 
on  the  part  of  the  appellants  validated  and  per- 
fected the  appellees'  right  to  said  land  under 
said  conveyance,  as  against  them,  and  all  others 
similarly  concerned  in  setting  the  conveyance 
aside,  and  who  failed  to  take  action  within  the 
ten  years ;  nor  does  this  statute  require  any  ad- 
verse holding  of  the  property  conveyed,  in  order 
to  perfect  the  right  of  the  vendee  as  against  the 
persons  whose  rights  are  affected  by  the  convey- 
ance. It  is  sufficient  if  the  holding  is  consistent 
with  the  right  conveyed,  as  in  this  case.  The 
fact  that  the  persons  whose  rights  are  affected 
by  the  conveyance  delay  to  bring  their  action 
within  the  time  fixed  by  the  vendee's  title  as 
against  them." 

At  page  1020  of  25  Cyc.  it  is  said: 

"Statutes  Extinguishing  Right  of  Action — 
a.  In  General.    When  the  statute  of  limitations 
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of  a  ijarticiilar  state  or  eountiy  not  only  bars 
the  right  of  action  but  extinguishes  the  claim  or 
title  itself  ipso  facto  and  declares  it  a  nullity 
after  the  lapse  of  the  prescribed  period,  and  the 
parties  have  been  resident  within  the  jurisdic- 
tion during  the  whole  of  that  period,  so  that  it 
has  actualh^  and  fully  operated  upon  the  case, 
it  must  be  held  to  be  an  extingiiishment  of  the 
debt  or  claim,  wherever  an  attempt  may  be 
made  to  enforce  it." 

Hence  statutes  Avhich  not  only  bar  the  remedy 
but  extinguish  the  right  preclude  a  recovery  in  any 
form  of  action.  It  would  be  entirely  illogical  to  hold 
that  a  statute  may  at  once  destroy  the  remedy  to 
recover  the  land  and  the  right  of  the  Government 
growing  out  thereof  and  yet  hold  that  the  Govern- 
ment may  prosecute  an  action  to  recoAer  damages 
because  of  the  wrongful  taking  of  the  land.  To  hold 
that  by  virtue  of  the  statute  the  patent  is  to  be 
deemed  and  held  to  be  valid  from  the  date  of  its 
issue,  and  A^et  hold  that  the  Government  may  show, 
in  an  action  to  recover  damages  instituted  after  the 
statute  has  run,  that  the  patent  Avas  secured  through 
fraud,  Avould  be  entirely  contradictory.  It  is  incon- 
ceiA'able  that  the  right  of  the  GoA^ernment  can  be 
destroyed  and  the  patent  declared  A^alid  from  its 
date,  and  yet  that  the  Government  may  be  permitted 
to  proA^e  that  the  patent  Avas  secured  through  fraud. 
If  the  right  of  the  GoA^ernment  is  destroyed  and  the 
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patents  are  to  he  construed  and  held  to  have  been 
valid  when  issued,  it  follows  that  the  patent  carries 
with  it  all  presumptions  which  the  law  attaches  to 
such  instruments.  It  is  conclusiAe  not  only  as  to 
the  qualification  of  the  person  to  Avhoni  issued  and 
his  title,  but  it  is  conclusive  upon  the  question  of  the 
performance  of  the  conditions  required  by  the  Act 
of  Congress  under  which  the  patent  Avas  issued.  It 
cannot  be  held  that  the  patent  was  valid  when  issued 
and  that  the  (Jovernment  is  bound  to  treat  it  as 
valid  when  issued  if  it  shall  also  be  held  that  the 
(lovernment  may  nevertheless  show  that  it  was  pro- 
cured through  fraud  and  perjury.  The  very  decla- 
ration that  the  patent  is  to  be  deemed  A-alid  from  the 
date  of  its  issuance  carries  with  it  the  conclusive 
l)resuniption  that  every  act  and  thing  necessary  to 
secure  the  patent  was  done  in  a  lawful  manner.  Yet 
if  this  complaint  shall  be  sustained,  it  is  entirely 
obvious  that  in  order  to  enable  the  Government  to 
prevail  it  will  be  necessary  for  it  to  attack  the 
validit}'  of  the  patents  in  question  and  to  establish 
the  fact  that  they  were  fraudulently^  procured,  and 
that  in  the  very  teeth  of  the  presumption  which  now 
attaches  to  them  as  to  the  regularity  of  all  proceed- 
ings had  for  their  procurement,  and  in  the  face  of 
the  statute  which  has  operated  to  make  them  legal 
and  valid  from  the  beginning.  It  is,  indeed,  an 
attempt  on  the  part  of  the  (xovernment  to  do  indi- 
rectly and  in  this  collateral  way  what  it  could  not 
do  in  a  direct  proceeding. 
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In  tlie  case  above  cited,  United  States  v.  Chan- 
die  r-Dunhar  Water  Poiver  Co.,  the  Circuit  Court  of 
Appeals,  152  Fed.  25,  denied  the  right  of  the  Gov- 
ernment to  thus  collaterally  and  indirectly  attack  a 
patent  which  it  could  not  attack  directly,  the  Court 
saying : 

"Counsel  for  complainant  raises  two  objec- 
tions to  the  application  of  this  statute.  One  is 
that  this  suit  is  not  a  suit  to  annul  the  Chandler 
patent,  but  only  to  maintain  the  title  to  these 
islands,  and  that  they  attack  the  validitj'^  of  the 
patent  onlj  for  the  purpose  of  maintaining  the 
title  to  the  islands.  This  amounts  to  a  conten- 
tion that  althoiif/Ji  the  patent  could  not  he  at- 
tacked directly,  after  the  time  prescribed,  yet  it 
may  he  done  indirectly,  for  the  purpose  of  con- 
trolling an  incident,  the  right  to  ivhicJi  floivs 
from  the  patent  itself.  The  proposition  is  too 
plainly  untenahle  for  arguinent.  But  we  add 
that  the  general  rule  is  that  possession  of  land 
under  a  claim  of  title  for  the  period  prescribed 
by  a  statute  of  limitation  vests  the  title  in  him 
for  whose  protection  the  statute  creates  the 
limitation ;  and  if,  as  we  think,  possession  is  not 
necessary  under  this  statute,  the  lapse  of  time 
is  of  itself  sufficient  to  effect  the  same  result. 
The  right  of  action  of  the  United  States,  assum- 
ing it  to  have  had  any,  was  complete  at  the  date 
of  the  passage  of  the  act,  and  the  lapse  of  five 
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years  without  action  to  anmil  the  grant  resulted 
in  the  confirmation  of  it." 

The  patent  of  the  United  States  when  valid 
stands  on  an  entirely  different  footing  from  the  deed 
of  an  individual.  It  is  an  instrument  of  a  higher 
order  and  ranks  with  judgments  founded  on  unim- 
peachable evidence.  Thus,  in  Steel  v.  Smelting  Co., 
10(>  IT.  S.  447,  an  attempt  was  made  in  an  action  at 
law  to  attack  the  validity  of  a  patent  of  the  United 
States  to  land  on  the  ground  of  bribery,  perjury  and 
subornation  of  perjury,  but  the  Court,  at  page  453, 
said : 

"The  validity  of  a  patent  of  the  Government 
cannot  be  assailed  collaterally  because  false 
and  perjured  testimony  may  have  been  "used  to 
secure  it,  any  more  than  a  judgment  of  a  court 
of  justice  can  be  assailed  collaterally  on  like 
ground.  Tf  a  judgment  has  been  obtained 
by  such  means  the  remedy  of  the  aggrieved 
party  is  to  apply  for  a  new  trial  or  take  an 
appeal  to  a  higher  court.  *  *  *  He  may  also 
institute  some  direct  proceeding  to  reach  the 
judgment.  Until  set  aside  or  enjoined  it  must, 
of  course,  stand  against  a  collateral  attack 
Avith  the  efficacy  attending  judgments  founded 
upon  unimpeachable  evidence.  So  with  a  patent 
for  land  of  the  United  States,  Avhich  is  the  re- 
sult of  the  judgment  upon  the  right  of  the  pat- 
entee by  that  department  of  the  Government  to 
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which  the  alienation  of  the  public  lands  is  con- 
•  Med,  the  remed}^  of  the  aggrieAed  party  must 
be  sought  by  him  in  a  court  of  equity,  if  he 
possesses  such  an  equitable  right  to  the  prem- 
ises as  Avould  give  him  the  title  if  the  patent 
Avere  out  of  the  way." 

If  these  patents  have  been  validated  by  opera- 
tion of  the  statute  in  question,  as  they  have  been  as 
that  statute  has  been  construed  again  and  again  by 
the  Supreme  Court,  then  it  follows  that  they  stand 
as  unimpeachable  as  a  judgment  ''founded  upon  un- 
impeachable evidence."  In  no  collateral  proceeding 
can  any  person  be  heard  to  saj^  that  the  evidence 
upon  which  the  department  acted  in  is»suing  the 
patents  was* false  or  procured  through  fraud.  To 
hold  that  such  testimony  may  be  admitted  and  yet 
at  the  same  time  to  hold  that  the  patents  are  abso- 
lutely valid  and  were  valid  at  the  time  they  were 
issued  is  so  utterly  illogical  that  we  cannot  belie A^e 
that  such  a  rule  will  be  adopted  by  any  court. 

In  Northern  Pacific  Railway  Company  v.  Eli,  197 
U.  S.  1,  L.  Ed.  49,  the  Supreme  Court  of  the  United 
States  again  eAddenced  its  adherence  to  the  rule  that 
statutes  of  limitations  as  the}^  apply  to  real  prop- 
erty, operate  not  only  to  bar  the  remedy  but  to 
entinguish  the  right.  At  page  ()41,  L.  Ed.,  the 
Court,  in  that  case,  said : 

"The  rule  in  the  State  of  Washington  as  to 
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adverse  possession  is  thus  stated  by  the  Su- 
preme Court  in  this  case: 

"  'One  holding  hmd  adversely  to  the  rights 
of  another  can  be  devested  only  by  the  action  of 
the  other,  even  with  a  better  right,  within  fwc 
lime  prescribea  by  the  statute  of  limitations; 
and  this  is  true,  eA^en  though  he  may  have  orig- 
inally entered  under  void  grant  or  sale.  l>ut 
his  claim  ripens  into  a  perfect  title  and  becomes 
absolute,  if  such  possession  is  not  disturbed 
within  the  time  prescribed.  As  is  said  by  3 
Washburn  on  Real  Property,  5th  Ed.,  page  17(5: 

''  'The  operation  of  the  statute  takes  away 
the  title  of  the  real  owner,  and  transfers  it,  not 
in  form,  indeed,  but  in  legal  eifect,  to  the  ad- 
verse occupant.  In  other  words,  the  statute  of 
limitations  gives  a  perfect  title.  The  doctrine 
is  stated  thus  strongly  because  it  seems  to  be 
the  result  of  modern  decisions,  although  it  was 
once  held  that  the  effect  of  the  statute  was 
merely  to  take  away  the  remedy,  and  did  not 
bind  the  estate,  or  transfer  the  title.'  "  25  Wash. 
388,  54  L.  K.  A.  530,  87  Am.  St.  Rep.  708,  G5  Pac. 
550. 

"In  Sharon  v.  Tucker,  144  U.  S.  533,  543, 
30  L.  Ed.  532,  535,  12  Sup.  Ct.  Rep.  720,  722, 
where  the  statute  of  limitations  in  force  in  the 
District  of  Columbia  Avas  applied,  Mr.  Justice 
Field,  speaking  for  the  Court,  said : 

"  'It  is  now  well  settled  that,  by   adverse 
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possession  for  the  period  designated  1)}^  the 
statnte,  not  only  is  the  remedy  of  the  former 
owner  gone,  but  his  title  has  passed  to  the  occu- 
l)ant,  so  that  the  latter  can  maintain  ejectment 
for  the  possession  against  such  former  owner, 
should  he  intrude  upon  th^  premises.  In  sev- 
eral of  the  states  this  doctrine  has  become  a 
positive  rule,  by  their  statutes  of  limitations 
declaring  that  uninterrupted  possession  for  the 
period  designated  to  bar  an  action  for  the  re- 
covery of  land  shall,  of  itself,  constitute  a  com- 
plete title.  Leffingwell  v.  Warren,  2  Black.  590, 
17  L.  Ed.  261;  Campbell  v.  Holt,  115  IT.  S.  G20, 
623,  21)  L.  Ed.  483,  485,  6  Sup  Ct.  Rep.  209.' 

"This  was  quoted  in  Toltec  Eanch  Co.  v. 
Cook,  191  U.  S.  532,  538,  48  L.  Ed.  291,  292,  24 
Sup.  Ct.  Rep.  16(),  167,  and  it  was  remarked : 

"  'Adverse  possession,  therefore,  may  be  said 
to  transfer  the  title  as  effectually  as  a  convey- 
ance from  the  owner;  it  maj^  be  considered  as 
tantamount  to  a  convej^ance.'  " 

IF  THE  PATENTS  HAVE  BEEX  A^ALIDATED, 
AND  THE  TITLE  TO  THE  LAND  VESTED 
TNCONDITIONALLY  IN  THE  PATENTEES, 
HOW  CAN  THE  GOVERNMENT  RECOVER 
THE  VALUE  OF  THE  LANDS? 

The  foregoing  decisions  clearly  support  the  prop- 
osition that  the  effect  of  the  limitation  statute  is  not 
simph^  to  bar  the  right  of  the  Government  to  recover 
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I  lie  land,  hilt  to  vest  the  title  to  the  land  in  the 
j)atentees,  and,  as  stated  in  Louisiana  v.  (iarficM, 
supra,  "it  destroyed  the  rij^ht  of  the  (lovernnient, 
and  w/icfi  the  rifjht  of  the  (iorcrnmcnt  is  (h%stroycd 
if  is  the  same  as  if  she  never  had  a  riijhV ;  and 
a<»ain,  ''the  statute  not  merely  took  away  tlie  rem- 
edy hut  it  validated  the  patent." 

If  the  (lovernment's  rights  in  the  i)remises  ai(* 
destroyed  as  effectually  "as  if  sh(i  never  had  a 
rij>ht"  in  tlie  matter,  how  can  she  now  recover  the 
value  of  the  land?  Is  it  not  a  startling?  inconj^ruity 
to  say  the  patent  is  validated,  the  rights  of  the  (lov- 
ernment,  whatc^ver  they  were,  are  destroyed,  and  the 
title  to  the  land  is  vested  indefeasibly  in  the  pat- 
entees, yet  the  Government  can  recover  the  valu(;  of 
the  land  because  the  patent  was  secured  through 
fiaud?  How  can  the  (lovernment  recover  the  value 
of  the  land  if  it  has  no  interest  in  it  and  all  its 
rights  relating  to  it  are  destroyed  by  statute? 

The  (lovernment  will  doubtless  largely  rely  on 
the  case  of  Southern  P.  R.  Co.  v.  United  ^tates^  200 
U.  S.  342,  50  L.  Ed.  507.  That  was  a  case  where  the 
(Government  by  mistake  conveyed  to  the  S.  P.  (>o. 
certain  lands  on  the  assumption  that  they  had  been 
granted  to  it  by  an  Act  of  (congress,  when  in  fact 
the  lands  were  no  part  of  the  grant.  The  railway 
company  sold  the  lands  thus  patented  to  it  by  mis- 
take to  hoiKi  fide  purchasers,  and  the  (iovernment 
sought  to  recover  from  it  the  value  of  the  land,  not 
exceeding  the  minimum  (jovernment  price,  as  pro- 
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vided  in  the  Act  of  March  2,  1896,  ch.  39,  29  Stat.  L. 
42  (6  Fed.  Stat.  Ann.  449) .  It  was  contended  by  the 
Government  that  the  statute  constituted  a  contract 
between  the  company  and  the  Government.  Mr. 
Justice  BreAver,  referring  to  that  contention,  said: 

"Passing  to  the  other  question,  it  is  charged 
in  the  bill  that  these  statutes  constituted  a  valid 
contract  between  the  Government  and  the  rail- 
road company.  Now  whether  that  be  strictly 
true  Ave  need  not  stop  to  consider.  It  is  enough 
that  ui)on  the  facts  the  GoA'ernment  Avas  entitled 
to  recoA-er  from  the  company.  Erroneously  and 
by  mistake  the  officers  of  the  GoAernment  exe- 
cuted patents  to  the  railroad  company  couA^ey- 
ing  the  legal  title  to  the  lands.  The  railroad 
company  accepted  such  title  and  subsequently 
couA^eyed  the  lands  to  i^arties  Avho  dealt  Avitli  it 
in  good  faith.  When  by  mistake  a  tract  of  land 
is  erroneously  conveyed,  so  that  the  vendee  has 
obtained  a  title  AA^hich  does  not  belong  to  him, 
and  before  the  mistake  is  discoA  ered  the  A^endee 
couA^ej^s  to  a  third  party  purchasing  in  good 
faith,  the  original  OAA^ier  is  not  limited  to  a  suit 
to  cancel  the  couA^ej^ances  and  re-establish  in 
himself  the  title,  but  he  may  recoA'er  of  his 
A^endee  the  value  of  the  land  up  to  at  least  the 
sum  receiA^ed  on  the  sale,  and  thus  confirm  the 
title  of  the  innocent  purchaser.  The  conveyance 
to  the  innocent  purchaser  is  equiA^alent  to  a  con- 
Aersion    of    personal    property.      Irresj)ectiAe, 
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therefore,  of  the  Act  of  Congress,  the  Govern- 
ment had  the  right,  when  it  fonnd  that  these 
lands  had  been  erroneously  patented  to  the  rail- 
road company,  and  by  it  sokl  to  persons  who 
dealt  with  it  in  good  faith,  to  sue  the  railroad 
company,  and  recover  the  value  of  the  lands 
so  wrongfully  received  and  subsequently  con- 
A'ej^ed." 

There  can  be  no  doubt  of  the  soundness  of  that 
statement  as  applied  to  the  case  there  being  consid- 
ered. By  mistake,  land  to  which  the  company  had 
no  right  whatever,  had  been  conveyed  to  it,  and  by 
it  sold  to  persons  who  took  in  good  faith  and  without 
notice  of  the  defect  in  the  company's  title.  The 
company  had  no  right  to  the  land,  yet  it  retained  it, 
sold  it  and  received  the  money  for  it,  and  of  course 
the  Government  could  follow  and  recover  the  fund. 
An  action  to  recover  the  proceeds  of  the  sale  was 
instituted  by  the  Government  within  six  years  from 
the  date  of  the  patent.  At  that  time  neither  the 
remedy  nor  the  right  of  the  Government  had  been  by 
the  limitation  statute  affeetcd.  l>ut  for  the  fact 
that  the  patentee  had  alienated  the  land  and  it  was 
then  held  by  an  innocent  purchaser,  the  Government 
could  have  had  the  patent  annulled.  The  situation 
or  period  when,  by  virtue  of  the  statute,  a  void 
patent  becomes  valid  and  the  Government's  remedy 
barred  and  its  rights  extinguished  had  not  yet  come 
about.  All  rights  of  the  Government  were  yet  fulh^ 
alive. 
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There  is,  however,  a  further  distinction  between 
the  case  last  cited  and  the  one  at  bar.  In  the  former 
case  the  grantee  had  no  pretense  of  right  to  the 
hmd;  it  was  patented  to  it  by  mistal^e  and  of  course 
the  (jovernment  was  entitled  to  recover  back  either 
the  land  or  its  value.  In  the  case  of  lands  granted 
under  the  homestead  laws,  we  shall  attempt  to  show 
under  another  title  that  there  is  no  basis  on  which 
the  Government  can  recover  its  value,  in  any  circum- 
stances. 

THE  LIMITATION  STATUTES  SHOW  THAT 
THE  PUKPOSE  OF  THEIR  ENACTMENT 
WAS  TO  DESTROY  ALL  CLAIMS  OF  THE 
GOVERNMENT  IN  CASES  SUCH  AS  THIS, 
AFTER  THE  EXPIRATION  OF  SIX  YEARS. 

This,  we  think,  is  quite  apparent.  In  the  first 
place,  we  believe  that  statutes  regarding  remedies 
of  the  Government  against  a  citizen  should  be 
viewed  in  a  different  light  from  statutes  regulating 
or  prescribing  remedies  as  between  private  parties. 
The  Government  creates  and  prescribes  her  own 
remedies.  Such  as  she  cares  to  exercise  she  pre- 
scribes, and  the  individual  has  no  vioce  in  the  mat- 
ter. Hence,  when  the  Government  has  by  public 
enactment  specified  the  remedy  it  will  invoke  for  a 
certain  Avrong,  it  is  fair  to  presume  that  she  has 
adopted  that  remedy  to  the  exclusion  of  all  others. 
But  when  she  provides  that  in  a  specified  case  she 
will  avail  herself  of  an  additional  remedy",  it  would 
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seem  to  establish  a  conclusive  presumption  that  in 
all  other  cases  the  one  remedy  only  will  be  i)ursued. 

When  we  come  to  investigate  the  matter  of  reme- 
dies the  Government  has  adopted  in  cases  of  this 
character,  we  find  that  since  the  enactment  of  the 
homestead  law  there  never  has  been,  so  far  as  the 
reported  decisions  disclose,  a  single  case  of  this 
character  prior  to  instituting  this  suit,  but  numer- 
ous cases  have  been  prosecuted  to  avoid  or  annul 
patents  on  the  ground  that  they  were  secured 
through  fraud.  Such  being  the  remedy  uniformly 
followed,  in  1891  the  statute  we  have  quoted  was 
enacted  limiting  the  period  within  which  such  suits 
may  be  brought.  Clearly,  this  statute  was  designed, 
on  the  expiration  of  such  time,  to  preclude  the  Gov- 
ernment from  asserting  any  remedy.  This  is  the 
more  manifest  Avhen  we  remember  the  effect  Avhich 
has  always  been  given  such  statutes,  namely,  that 
they  not  onlj^  bar  the  remedy  but  destroy  the  right. 
But  in  181)()  additional  legislation  was  enacted, 
whereby  it  Avas  provided  that  when  lands  have  been 
erroneoush^  patented  to  "a  railroad  or  wagon  road," 
a  suit  to  annul  the  patent  might  l)e  brought  within 
six  years  unless  the  land  so  patented  should  have 
been  couA^eyed  to  a  homi  fide  purchaser,  in  AA'hich 
case  his  title  Avas  confirmed  and  suit  Avas  directed 
to  be  brought  against  the  patentee  for  the  value  of 
the  land,  not  exceeding  the  minimum  price.  True, 
it  Avas  stated  by  the  Supreme  Court,  as  AA^e  have 
seen,  that  such  aa'OuUI  haA^e  been  the  right  of  the 
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Government  without  the  statute,  hut  nevertheless 
we  think  the  legislation  clearly  indici^tes  that  it  was 
not  the  intention  of  Congress  that  any  remedy 
should  be  pursued  after  the  expiration  of  the  stat- 
ute. Apparently  it  was  deemed  that  the  right  of 
the  Government  for  a  period  of  six  years  to  proceed 
to  recover  the  land  or  the  minimum  price  thereof 
was  quite  sufficient.  We  submit  that  a  fair  con- 
struction of  this  statute  is,  that  either  the  suit  to 
annul  or  to  recover  the  minimum  price  must  be  com- 
menced within  the  six-year  limitation. 

VII. 

THERE  IS  NO  METHOD  BY  WHICH  THE  DAM- 
AGES SUSTAINED  BY  THE  GOVERNMENT 
CAN  BE  MEASURED. 

A  most  persuasive  reason  why  the  limitation 
statute  should  receive  the  construction  contended 
for  aboA^e,  is  that  it  is  not  possible  to  compute  the 
damages  sustained  by  the  government,  and  hence  it 
has  but  one  remedy,  and  that  is  to  avoid  the  patent 
and  recover  the  land.  It  Avill  probably  be  argued 
that  the  market  value  of  the  lands  is  the  measure 
of  damages,  but  manifestly  that  is  not  true. 

In  20  Cyc.  130,  the  measure  of  damages  in  cases 
of  fraud  is  thus  stated : 

''The  general  rule  of  damages  in  cases  of 
fraud  is  that  the  partj^  defrauded  is  entitled  to 
recover  the  amount  of  the  loss  caused  bv  the 
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fraud  of  the  other  party,  or,  as  it  has  been  ex- 
pressed, plaintiff  is  entitled  to  recover  damages 
adequate  to  the  injury  which  he  has  sustained. 
Plaintiff  can  recover  the  entire  amount  of  his 
loss  occasioned  by  the  fraud,  but  the  recovery 
must  be  limited  to  the  actual  loss  sustained  by 
reason  of  the  fraud." 

In  Smith  r.  Boles,  i:52  U.  S.  125,  the  Supreme 
Court  of  the  United  States  affirmed  this  rule. 

In  Dinwiddle  v.  Stone,  52  S.W.  814,  the  Su- 
preme Court  of  Kentuck}^  held  that  the  measure  of 
damages  for  inducing  the  purchase  of  a  lot  by 
falseh^  representing  it  to  be  above  the  established 
grade  of  the  street  is  the  amount  necessary  to  make 
it  conform  to  the  street  srade. 
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In  Johnson  r.  Culver,  19  X.E.  129,  the  Supreme 
Court  of  Indiana  held  that  in  an  action  to  recover 
damages  for  fraud  in  inducing  one  to  transfer  a 
large  amount  of  personal  propert}^  at  much  less 
than  its  value,  the  measure  of  recovery  is  the  differ- 
ence between  the  amount  received  and  the  actual 
value.  The  same  rule  was  adopted  by  the  Supreme 
Court  of  Michigan  in  McMillan  v.  Reaume,  100  N.W. 
1()G.  Be3^ond  doubt,  stich  is  the  rule  adopted  by  a 
YQYy  great  majority  of  the  courts.  Can  such  rule  be 
observed  or  followed  here?  It  seems  to  us  not.  The 
principle  is  compensation  for  the  actual  loss.  The 
Government  was  not  selling  its  land;  was  not  seek- 
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ing  to  get  the  market  value  thereof  by  the  trans- 
action. 

In  this  case  each  entryman  paid  the  land  office 
fees ;  erected  a  house  on  his  entry,  and,  if  he  did  not 
in  good  faith  make  it  his  residence,  he  credited  his 
term  of  service  as  a  soldier  or  sailor  on  the  required 
period  of  residence,  and  although  there  was  no 
authorit}^  of  law  for  so  doing,  he  doubtless  thereby 
forever  barred  himself  from  again  exercising  that 
right  and  relieved  the  Government  of  its  liability  to 
provide  him  a  homestead  out  of  the  public  domain. 
In  other  words,  each  surrendered  to  the  Government 
as  cancelled  and  satisfied,  his  right  to  that  credit. 
It  is  apparent  that  the  Government  did  receive  no 
small  consideration  for  the  land.  Now  it  can  re- 
cover not  the  value  of  the  land,  but  the  value  of 
Avhat  it  Avas  to  receive  but  did  not  receive.  This  is 
not  a  suit  to  rescind.  On  the  contrary,  the  Govern- 
ment has  elected  not  to  rescind.  If  there  had  been 
no  settlement;  no  payment  of  fees;  no  compliance 
with  the  terms  of  the  entry,  it  would  be  difficult  to 
see  how  the  Government  could  recover  on  the  basis 
of  the  value  of  the  land,  because  it  was  not  seeking 
to  receive  that  by  the  transaction,  and  hence  that 
value  was  not  its  loss.  But  it  is  not  a  case  Avhere 
there  was  no  compliance  with  or  performance  of  the 
conditions  of  the  gift.  As  we  have  seen,  not  only 
were  the  fees  paid,  but  some  improvements  were 
made  and  at  least  the  term  of  service  of  each  entry- 
man  in  the  army  or  n^vj  was  credited  on  the  re- 
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quired  term  of  residence  and  that  right  surrendered 
and  cancelled.  The  Government  cannot  now  say 
that  it  Avill  give  no  credit  for  these  acts  of  part  per- 
formance. If  it  assumes  the  position  of  a  private 
litigant  and  invokes  the  rules  applicable  to  contro- 
versies between  private  citizens,  it  must  expect  to 
conform  to  all  the  essential  requirements  that  would 
be  imposed  on  an  individual.  It  cannot  affirm  the 
grant,  sue  for  the  value  of  the  land  and  refuse  to 
give  any  credit  for  the  admitted  part  performance. 
Suppose  A.  should  admit  an  indebtedness  to  B. 
for  three  j^ears'  services,  and  hence  say  to  him,  "If 
you  will  surrender  your  claim  against  me  for  such 
services,  pay  the  taxes,  reside  on  and  cultivate  that 
certain  tract  of  land  for  one  year,  I  will  deed  the 
land  to  you,"  and  suppose  B.  should  fraudulently 
iiuluce  A.  to  believe  he  had  resided  on  and  cultivated 
the  land  for  the  required  period  and  thereby  induced 
A.  to  convey  to  him  the  land,  could  A.  affirm  the 
grant  and  recover  the  value  of  the  land?  Would  he 
not  have  to  give  credit  for  such  performance  as  had 
been  made?  Would  he  not  have  to  give  credit  for 
the  value  of  the  three  years'  services.  Certainly  he 
would.  So,  if  it  shall  be  held  here  that  the  Govern- 
ment can  maintain  this  action,  it  follows  that  credit 
must  be  given  for  the  value  of  the  improvements 
made  and  the  rights  surrendered,  for  the  Govern- 
ment has  affirmed  the  grant  and  seeks  to  recover  the 
difference  between  what  it  received  and  what  it  was 
to  receive.    It  received  performance  to  the  extent  of 
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certain  admitted  improvements,  cultivation,  pay- 
ment of  fees,  and  surrender  of  claims  for  the  period 
of  army  and  navy  services.  It  Avill  be  asserted,  and 
we  concede,  that  it  is  impracticable  to  compute  the 
value  of  such  part  performance.  That  simply 
argues,  indeed,  as  we  contend,  proves,  that  such  an 
action  as  this  cannot  in  any  case  be  sustained.  The 
transaction  was  not  on  a  money  or  value  basis.  It 
was  more  in  the  nature  of  a  gift,  and  yet  it  was  not 
purely  a  gift.  Consideration  was  exacted,  and  a 
part  thereof,  at  least,  paid.  This  is  not  a  case  where 
the  Government  can  insist  on  the  forfeiture  by  the 
defendant  or  the  patentees  of  such  payment  as  was 
made.  Had  it  desired  that,  it  should  have  rescinded 
the  grant  by  avoiding  the  patents.  It  elected  to 
affirm  the  grant  and  sue  for  damages ;  hence,  it  must 
give  credit  for  the  value  of  the  part  performance  of 
the  conditions.  Of  course  that  is  impracticable. 
There  is  no  rule  by  which  the  damages  can  be  meas- 
ured. Hence,  this  remedy  cannot  be  pursued.  It 
may  be  contended  that  no  credit  can  be  given  for 
part  performance;  that  the  Government  is  entitled 
to  absolute  or  at  least  substantial  compliance  with 
all  the  conditions.  That  onh^  goes  to  fortif}"  our 
position,  namely,  that  the  Government  has  but  one 
remedy,  rescission.  We  say  again,  no  monej^  con- 
sideration or  thought  of  money  values  entered  into 
the  transaction  on  the  Government's  part.  Whether 
a  claim  Avas  worth  $100.00  or  $100,000.00  was  imma- 
terial.   The  same  conditions  Avere  imposed  and  the 
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same  consideration  exacted  in  either  case.  Tlie 
valne  of  the  land  was  not  considered  or  sought. 
The  object  was,  not  to  reap  benefit  or  advantage  for 
the  Government,  but  to  advantage  and  benefit  the 
patentee.  It  was  at  once  a  plan  to  distribute  the 
public  lands  to  the  people  and  to  improve  the  con- 
dition of  the  homeless  In-  making*  it  possible  for 
them  to  secure  a  home.  It  was  thoxight  this  could  be 
best  accomplished  by  requiring  residence  on  the 
lands  for  a  specified  period  as  a  condition  precedent 
to  the  grant.  The  Government  was  willing  to  and  it 
was  its  policy  to  give  the  lands  to  such  citizens  as 
would  reside  on  and  cultivate  them  for  the  stated 
period.  This  policy  did  not  contemplate  any  pecu- 
niary profit  or  advantage  to  the  Government.  The 
transaction  was  in  no  sense  a  sale — hence  there  was 
no  possibility  of  pecuniary  loss  to  the  Government, 
consecpiently  there  can  be  no  pecuniary  recovery  for 
failure  to  conform  to  the  conditions.  The  Govern- 
ment might,  if  it  so  elected,  annul  the  patent,  if  it 
discovered  that  the  patentee  had  not  performed  the 
conditions,  or  it  might  let  it  stand  and  ripen  into  a 
perfect  grant  vesting  an  indefeasible  title.  The  lat- 
tei-  is  what  it  has  seen  fit  to  do,  and  having  so  done 
the  matter  is  closed.  There  can  be  no  recovery  of 
damages  for  no  damages  were  suffered,  no  pecuniary 
benefit  having  been  sought  by  the  transaction,  on  the 
part  of  the  Government.  It  might  have  reA'^oked  the 
gift,  but  it  saw  fit  to  confirm  it. 
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AVe  respectlully  submit  that  the  decision  of  the 
Court  below  should  be  alfirmed. 

FULTON  &  BOWERMAN, 
Attorneys  for  Defendant  in  Error. 
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STATEMENT. 

In  the  brief  of  defendant  in  error  counsel  raises 
two  questions  which  were  not  assigned  as  error  by  the 
plaintiff  in  error,  nor  presented  in  its  brief,  to-wit: 

1.  That  the  action  is  barred  by  the  statute  of  lim- 
itations ; 

2.  That  the  minimum  government  price  is  the  ut- 
most that  can  be  recovered. 


As  to  the  latter  question  this  court  has  stated  that 
it  would  not  pass  upon  same,  but  would  consider  the 
former  question,  and  it  therefore  becomes  necessary  to 
reply  to  the  argument  of  counsel  for  the  defendant  with 
respect  thereto. 

The  complaint  avers  that  the  patents  were  issued  to 
all  the  entrymen  involved  in  this  case  between  the  dates 
of  September  26,  1902,  and  October  12,  1903.  This  ac- 
tion for  damages  for  the  alleged  fraud  and  deceit  was 
instituted  June  11,  1912.  A  demurrer  to  this  complaint 
was  filed  by  the  defendant  on  the  ground  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations,  and  in 
support  of  this  demurrer  counsel  for  the  defendant  sub- 
mitted section  8  of  the  Act  of  March  3,  1891,  which 
reads  as  follows : 

"Suits  by  the  United  States  to  vacate  and  an- 
nul any  patent  heretofore  issued  shall  only  be 
brought  within  five  years  from  the  passage  of  this 
act,  and  suits  to  vacate  and  annul  patents  hereafter 
issued  shall  only  be  brought  within  six  years  after 
the  date  of  the  issuance  of  such  patents." 

The  lower  court  overruled  this  demurrer  and  in  an 
opinion  reported  in  United  States  vs.  Jones,  218  Fed, 
973,  held  that  this  act  does  not  apply  to  actions  by  the 
United  States  to  recover  damages  for  alleged  fraud  com- 


mitted  in  procuring  the  government's  title  to  public 
lands  through  fraudulent  entry  and  proof  under  the 
homestead  act.  Thereupon,  the  defendant  filed  his  an- 
swer and  for  a  second  further  and  separate  defense  again 
set  up  the  statute  of  limitations  as  a  bar  to  this  action, 
demurrer  to  which  the  court  sustained,  holding  that  this 
had  already  been  adversely  decided  against  defendant. 

ARGUMENT. 

While  it  may  be  true  that  the  patents  were  issued 
more  than  six  years  prior  to  the  commencement  of  this 
action,  it  will  be  noted  that  this  is  not  a  suit  in  equity 
to  rescind  the  patents  as  particularly  covered  by  this 
statute  of  limitations,  but  is  an  action  at  law  for  the 
recovery  of  damages  which  necessarily  implies  a  rati- 
fication of  the  patents.  Furthermore,  it  must  be  con- 
ceded, we  believe,  that  it  is  the  settled  law  that  the  gov- 
ernment is  not  bound  by  any  statute  of  limitations  unless 
Congress  has  clearly  manifested  its  intention  that  it  shall 
be  so  bound.  (United  States  vs.  Inslay,  130  U.  S.  263) . 
The  statute  of  limitations  cited  by  defendant  in  sup- 
port of  his  contention,  therefore,  does  not  apply  to  this 
action  for  damages  for  it  is  not  so  manifested  therein, 
but,  on  the  contrary,  clearly  pertains  to  suits  in  equity 
for  rescission. 


This  particular  question  has  been  decided  adverse- 
ly to  defendant's  contention  in  three  very  recently  re- 
ported cases,  all  of  which  are  directly  in  point,  to- wit : 

United  States  vs.  Pitan,  reported  in  224  Fed. 
604, 

United  States  vs.  Koleno,  reported  in  226  Fed. 
180, 

Bistline  vs.  United  States,  reported  in  229  Fed. 
546. 

United  States  vs.  Pitan,  224-  Fed.  604: 

This  was  an  action  for  damages  for  fraud  com- 
mitted by  the  defendant  in  procuring  patents  to  public 
land  through  fraudulent  proofs.  Demurrer  to  this 
complaint  was  filed  on  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations.  The  demurrer  was 
overruled,  the  court  holding  that  the  act  of  March  3, 
1891,  does  not  apply  to  action  for  damages  for  fraud, 
but  merely  to  suits  in  equity  to  rescind  the  patent.  And 
the  court  in  that  decision  considered  the  same  points 
raised  by  Willard  N.  Jones  in  his  brief,  to-wit:  that 
this  statute  barred  the  right  as  well  as  the  remedy;  and 
the  case  of  United  States  vs.  Chandler-Dunbar  Com- 
pany, 209  U.  S.  447,  was  likewise  submitted  by  de- 


fendant  in  support  of  his  contention.     The  opinion  of 

the  ;Court,  in  part,  reads  as  follows :,      y  .    j  n 

It  is  further  contended  in  behalf  of  dcf^ftda^ 
land  was  issued  more  than  six  years  prior  to  the 
commencement  of  this  action,  and  this  action  is  not 
an  action  in  equity  for  the  cancellation  of  the  pat- 
ent, but  an  action  at  law  for  the  recovery  of  dam- 
ages sustained  by  the  plaintiff  for  the  reasons  set 
forth  in  the  complaint,  the  substance  of  which  is  as 
above  stated.     *     *     * 

"It  is  further  contended  in  behalf  of  defendant 
Pitan  that,  the  statute  of  limitations  adopted 
March  3,  1891  (26  Stat.  1099,  c.  561),  having  run 
against  annulment  of  the  patent,  the  statute  bars, 
not  only  the  remedy,  but  the  right,  and  therefore 
this  action  will  not  lie  for  recovery  on  account  of 
the  fraud  perpetrated  in  acquiring  title  to  the  lands. 
That  the  general  government  is  not  bound  by  any 
statute  of  limitations,  unless  Congress  has  clearly 
manifested  its  intention  that  it  shall  be  so  bound, 
is  so  well  settled  that  it  needs  no  citation  of  au- 
thority. U.  S.  vs.  Inslay,  130  U.  S.  263,  9  Sup. 
Ct.  485,  32  L.  Ed.  968;  U.  S.  vs.  Jones  (D.  C), 
218  Fed.  973. 

The  statute  relied  upon  by  the  defendant,  in 
so  far  as  it  is  material  here,  is  as  follows : 

'An  act  to  repeal  timber  culture  laws  and  for 
other  purposes,'  approved  March  3,  1891  (26  Stat. 
1095,  1099,  c.  561). 

'Suits  by  the  United  States  to  vacate  and  an- 
nul any  patent  heretofore  issued  shall  onl}^  be 
brought  within  five  years  from  the  passage  of  this 


act,  and  suits  to  vacate  and  annul  patents  here- 
after issued  shall  only  be  brought  within  six  years 
after  the  date  of  the  issuance  of  such  patents.'  Sec- 
tion 8. 

Does  this  statute  bar,  not  only  the  remedy,  but 
the  right,  and  therefore  will  no  other  right  of  action 
lie  for  recovery  on  account  of  the  fraud  perpetrated 
in  acquiring  title  to  the  lands  in  question :  In  view 
of  the  rule  above  stated,  that  the  government  is  not 
bound  by  any  statute  of  limitations  unless  Con- 
gress has  clearly  manifested  its  intention  that  it 
shall  be  so  bound,  can  it  be  said  that,  by  a  fair  in- 
terpretation of  this  provision  of  the  law  of  1891, 
Congress  intended  that  the  United  States  should 
from  that  time  be  limited,  under  circumstances  such 
as  are  alleged  in  the  complaint  herein,  to  an  action 
in  equity  to  cancel  the  patent? 

Clearly  the  United  States,  in  common  with  the 
individual  citizen,  at  the  time  of  the  enactment  of 
this  statute,  might  have  more  than  one  right  of  ac- 
tion growing  out  of  the  fraudulent  acts  of  the  de- 
fendants set  forth  in  the  complaint,  and  in  my  judg- 
ment it  had  the  right  to  avail  iself  of  its  different 
remedies,  the  same  as  an  individual.  One  of  those 
remedies  was  the  right  to  bring  an  action  for  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the 
false  and  fraudulent  representations  made  by  the 
defendants,  whereby  the  plaintiff  was  induced  to 
and  did  part  with  the  title  to  the  land  in  question. 

It  is  urged,  however,  that  this  remedy  does  not 
survive  the  expiration  of  the  statutory  period  of  six 
years  named  in  this  statute;  it  being  conceded  that 
while,  in  form,  this  statute  only  bars  suits  to  annul 
the  patent,  by  analogy  to  statutes  of  limitation  gen- 


erally,  with  regard  to  land,  it  should  now  be  held 
to  affect  the  title,  and  that  with  the  loss  of  the  right 
to  retake  the  title,  which  has  been  divested  through 
the  defendant's  wrong,  it  follows  necessarily  that 
with  the  loss  of  that  right  the  plaintiff  loses  the  right 
to  bring  the  action  to  recover  damages  for  the  same 
wrong. 

I  have  carefully  considered  the  language  of 
the  court  in  United  States  vs.  Chandler-Dunbar 
Co.,  209  U.  S.  447,  28  Sup.  Ct.  579,  52  L.  Ed.  881, 
and  find  some  justification  for  the  defendant's  posi- 
tion ;  but  considering  the  fact  that  the  relief  in  that 
case  was  for  the  cancellation  of  the  patent,  and  that 
the  language  there  used  had  reference  only  to  the 
question  of  plaintiff's  right  to  that  relief,  I  am  sat- 
isfied it  was  not  the  intention  of  the  court  to  hold 
that  it  was  the  intenion  of  Congress  when  this  stat- 
ute of  limitation  was  enacted,  to  extend  the  limita- 
tion further  than  its  express  language  indicates.  I 
am  satisfied,  also,  that  by  the  enactment  of  this  stat- 
ute there  was  no  intention  on  the  part  of  Congress 
to  disturb  the  general  governmental  policy  with  ref- 
erence to  the  bringing  of  actions  generally  by  the 
United  States  to  assert  any  public  interest,  or  to 
enforce  any  public  right,  and  that  the  rule  with 
reference  to  such  actions,  including  the  right  to 
bring  this  action  for  damages,  is  in  no  wise  affected 
by  the  statute  in  question. 

I  am  of  the  opinion  that  the  sole  purpose  of 
this  statute  of  limitation  was  to  give  stability  to 
titles  depending  on  patent  from  the  government; 
its  effect  being  to  confirm  such  title  after  six  years 
in  the  patentee,  or  his  assignee,  and  to  waive  any 
right  of  action  it  may  have  had  for  annulment  of  the 
patent,  but  in  no  manner  intended  to  bar  the  gov- 
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ernment  of  its  right  of  action  to  recover  damages 
for  fraud  such  as  is  alleged  in  the  complaint  herein. 
It  follows,  therefore,  that  this  court  is  of  the  opin- 
ion that  the  government  of  the  United  States  has 
a  right  of  action  to  recover  damages  against  the 
defendants  Henry  and  Pitan,  sustained  by  it  by 
reason  of  the  alleged  fraud  of  such  defendants." 

It  will  thus  be  seen  that  this  case,  clearly  in  point, 
answers  all  the  arguments  raised  by  defendant  in  his 
brief.  The  government  had  been  conceded  at  all  times 
to  have  the  right  to  an  election  of  two  remedies  where 
patents  had  been  secured  through  fraud,  to-wit:  the 
right  to  sue  in  equity  to  rescind  the  patent,  or  else  to 
ratify  the  patent  and  sue  for  damages.  It  has  chosen 
the  latter  remedy  which  clearly  is  not  affected  by  the 
statute  of  limitations,  the  sole  purpose  of  such  statute 
merely  being  to  confirm  patents  after  six  years,  and  thus 
give  stability  to  titles  depending  upon  patents  from  the 
government. 

United  States  vs.  Koleno,  226  Fed.  180: 

This  was  an  action  at  law  to  recover  damages  for 
fraud  in  securing  patents  under  the  homestead  law. 
Demurrer  was  interposed  on  the  ground  that  the  action 
was  barred  by  the  statute  of  limitations,  which  demurrer 
was  sustained  by  the  lower  court,  but  reversed  by  the 
circuit  court  of  appeals  for  the  eighth  circuit. 


The  facts  in  that  case  are  also  identical  with  the 
case  at  issue.  The  court  held  there  that  the  act  of 
March  3,  1891,  was  strictly  a  statute  of  limitations  and 
did  not  create  the  right  to  maintain  an  action  to  set 
aside  the  patent ;  that  patents  procured  from  the  United 
States  by  fraud  are  not  void,  but  voidable,  and  the  gov- 
ernment may  elect  to  rescind  the  patent  or  to  ratify  it 
and  sue  for  damages. 

Bistline  vs.  United  States,  229  Fed.  546: 

This  was  an  action  at  law  for  damages  for  fraud  in 
securing  patents.  This  case  is  squarely  in  point  with 
that  in  issue,  the  action  having  been  brought  for  the 
recovery  of  damages  arising  by  the  fraudulent  procure- 
ment of  defendant's  title  to  160  acres  of  public  land, 
patent  having  issued  therefor  more  than  six  years  prior 
to  the  commencement  of  the  action.  In  that  case  coun- 
sel for  Bistline  invoked  the  same  argument  as  that  ad- 
vanced by  counsel  for  the  defendant  Jones  and  relied 
largely  upon  the  same  authorities,  particularly  with  ref- 
erence to  the  decision  of  the  supreme  court  in  the  case 
of  United  States  vs.  Chandler-Dunbar  Company,  209 
U.  S.  447. 

In  the  Bistline  case  demurrer  was  also  filed  to  the 
action  on  the  ground  that  it  was  barred  by  the  statute 
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of  limitations,  and  the  lower  court,  in  overruling  same, 
held  that  this  statute  was  one  designed  by  Congress  to 
give  certainty  and  stability  to  land  titles  only,  and  could 
not  be  invoked  in  bar  to  an  action  for  the  recovery  of 
damages  accruing  through  the  fraudulent  procurement 
of  patent.  Upon  writ  of  error  to  the  circuit  court  of 
this  circuit,  the  judgment  of  the  lower  court  was  af- 
firmed, and  bearing  upon  the  question  of  the  statute 
of  limitations  the  opinion  of  this  court  was  as  follows : 

"It  was  alleged  in  the  complaint  that  the  pat- 
ent in  suit  was  issued  to  the  defendant  by  the  United 
States  on  June  30,  1906.  The  present  action  was 
commenced  by  the  filing  of  the  complaint  on  Sep- 
tember 17,  1913 — more  than  seven  years  thereafter. 
In  support  of  its  contention  that  the  demurrer 
should  have  been  sustained,  the  defendant  invokes 
section  8  of  the  act  of  Congress  of  March  3,  1891 
(26  Stat.  1093) .     That  section  provides  as  follows: 

'Suits  by  the  United  States  to  vacate  and  annul 
any  patent  heretofore  issued  shall  only  be  brought 
within  five  years  from  the  passage  of  this  act,  and 
suits  to  vacate  and  annul  patents  hereafter  issued 
shall  only  be  brought  within  six  years  after  the  date 
of  the  issuance  of  such  patents.' 

It  is  sufficient  to  say  that  the  section  has  no 
application  to  the  present  case.  This  is  an  action 
at  law  to  recover  specific  damages  for  the  fraudu- 
lent acquisition  of  land  by  the  defendant  from  the 
government  and  for  the  subsequent  fraudulent  sale 
thereof  by  him  to  third  parties.     It  is  not  a  suit 
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to  vacate  or  annul  a  patent.  Xo  attempt  is  being 
made  b}^  the  government  to  recover  the  lands. 
They  are  left  in  the  hands  of  the  present  owners. 
The  act  may  not  by  construction  be  extended  be- 
yond the  boundary  fixed  by  its  plain  terms. 

'The  principle  that  the  United  States  are  not 
bound  by  any  statute  of  limitations,  nor  barred  by 
any  laches  of  their  officers,  however  gross,  in  a 
suit  brought  by  them  as  a  sovereign  government  to 
enforce  a  public  right,  or  to  assert  a  public  inter- 
est, is  established  past  all  controversy  or  doubt.' 
United  States  vs.  Beebe,  127  U.  S.  338,  344,  S 
Sup.  Ct.  1083,  1086,  32  L.  Ed.  121;  United  States 
vs.  Inslay,  130  U.  S.  263,  266,  9  Sup.  Ct.  485,  32 
L.  Ed.  968." 

In  the  face  of  these  decisions  bearing  squarely  upon 
the  point  raised  by  defendant  and  in  cases  almost  identi- 
cal with  the  one  at  issue  there  seems  to  be  no  question 
as  to  the  right  of  the  government  to  maintain  this  action 
for  damages  and  likewise  that  it  is  not  barred  by  any 
statute  of  limitations.  ^  J 

It  may  be  conceded , that  a  suit  in  equity  by  the  gov- 
ernment for  the  recovery  of  the  lands  is  »»do«bted}y 
barred  by  the  act  of  March  3,  1891,  which  limits  the 
bringing  of  such  suits  to  a  period  of  six  years  after  the 
date  of  the  issuance  of  the  patents.  The  question  then 
arises,  does  this  statute  limit  the  United  States  to  an 
equitable  action  for  the  recovery  of  the  particular  lands 
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or  can  the  United  States  maintain  an  action  for  dam- 
ages resulting  through  fraud  and  deceit  practiced  in  ob- 
taining title  independent  of  any  statute  authorizing  such 
action.  It  is  apparent  from  a  careful  reading  of  the 
statute  of  limitations  mentioned,  that  the  statute  in 
terms  purports  to  apply  only  to  suits  to  vacate  or  to 
annul  patents.  There  is  no  reference  therein  to  actions 
for  damages  or  for  the  value  of  the  land  as  upon  an  im- 
plied contract  to  pay  what  the  land  is  worth,  and  it  is 
contended  by  the  government  that  while  the  United 
States,  through  the  enactment  of  this  statute  and  fail- 
ure to  bring  suit  for  the  recovery  of  these  lands  within 
the  six-year  period  of  limitation  has  consented  not  only 
to  have  its  equitable  remedy  barred,  but  to  have  its 
right  to  recover  the  land  extinguished  and  the  title  con- 
firmed in  the  grantees,  its  consent  to  waive  all  remedy 
for  the  fraud  practiced  upon  it  is  not  necessarily  im- 
plied. This  is  the  effect  of  the  decision  in  the  case  of 
United  States  vs.  Bistline  (supra). 

It  must  therefore  be  conceded  that  the  government 
is  not  remitted  to  a  suit  in  equity.  It  has  been  held  that 
a  patent  for  land  which  has  been  obtained  by  fraud 
may  be  overthrown  either  in  court  of  law  or  in  equity. 
(9  Ency.  PI.  &  Pr.  678.) 
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In  United  States  vs.  Winona,  etc.  R.  R.,  165  U.  S. 
463,  the  intimation  is  that  an  action  at  law  will  lie  in 
a  case  like  this.  The  government  is  entitled  to  all  the 
remedy  which  the  courts  can  give  (United  States  vs. 
Minor,  114  U.  S.  241),  and  as  the  relief  sought  is  not 
equitable  in  its  nature,  a  court  of  law  is  competent  to 
adjudicate  the  issue  of  fraud.  The  action  is  of  a  legal 
nature.  The  remedy  at  law  is  plain,  adequate  and  com- 
plete. 

It  is  urged  by  the  defendant  that  the  running  of 
the  six-year  limitation  against  suits  in  equity  for  the 
recovery  of  the  lands  patented  to  the  entrymen  operates 
to  bar  a  suit  for  damages  by  reason  of  the  fact  that  title 
to  the  lands  is  now  unassailable  either  by  the  govern- 
ment or  in  a  collateral  proceeding.  It  is  not  contended 
by  the  government  that  the  title  to  these  particular 
lands  can  be  assailed,  and  this  action  is  not  brought  to 
that  end.  If  such  a  right  of  action  as  that  here  brought 
exists  at  all,  it  exists  independently  of  the  right  to  sue 
in  equity  for  the  recovery  of  the  lands  in  question  and  is 
based  upon  a  wholly  different  theory  of  the  law.  The 
suit  here  brought  against  Jones  is  not  in  any  sense  a 
collateral  attack  upon  the  patents  issued  by  the  United 
States  to  the  entrymen  used  by  Jones  in  obtaining  pat- 
ents to  these  lands  and  does  not  attempt  to  assail  the 
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title  thereto.  This  title  has  vested  long  since  in  the 
parties  and  their  grantees  and  is  secure  from  such  at- 
tack. It  is  submitted,  therefore,  that  the  numerous 
cases  cited  by  counsel  for  defendant  in  his  brief  and 
going  to  the  question  of  collateral  attack  upon  the  patent 
issued  by  the  United  States,  and  granting  portions  of 
the  public  domain,  are  outside  the  issue.  In  all  cases 
cited  by  counsel  for  the  defendant  and  going  to  the 
question  of  collateral  attack,  the  attack  has  been  at- 
tempted by  some  one  a  stranger  to  the  title,  or  the  por- 
tions quoted  from  opinions  are,  as  applying  to  the  case 
at  bar,  mere  dicta. 

IN  CONCLUSION. 

The  opinion  of  Judge  Wolverton,  reported  in 
United  States  vs.  Jones,  218  Fed.  973,  overruling  the 
defendant's  demurrer  on  the  ground  that  this  action  is 
barred  so  clearly  and  conclusively  disposes  of  defend- 
ant's contentions  in  this  respect  that  we  take  the  lib- 
erty to  quote  fully  therefrom  as  follows: 

"It  is  contended  that  the  statute  bars,  not 
only  the  remedy,  but  the  right,  and  therefore  no 
other  right  of  action  will  lie  for  recovery  on  ac- 
count of  the  fraud  perpetrated  in  acquiring  title  to 
the  lands.  The  effect  of  the  statute  is  tersely 
stated  by  Mr.  Justice  Holmes,  in  United  States 
vs.  Chandler-Dunbar  Co.,  209  U.  S.  447,  450,  28 
Sup.  Ct.  579,  580  1(52  L.  Ed.  881),  as  follows: 
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'In  form  the  statute  only  bars  suits  to  annul 
the  patent.  But  statutes  of  limitation,  with  regard 
to  land,  at  least,  which  cannot  escape  from  the  jur- 
isdiction, generally  are  held  to  affect  the  right, 
even  if  in  terms  only  directed  against  the  remedy. 
Leffingwell  vs.  Warren,  2  Black,  599,  605  (17 
L.  Ed.  261) ;  Shareon  vs.  Tucker,  144  U.  S.  533 
(12  Sup.  Ct.  720,  36  L.  Ed.  532) ;  Davis  vs.  Mills, 
194  U.  S.  451,  457  (24  Sup.  Ct.  692,  48  L.  Ed. 
1067).  This  statute  must  be  taken  to  mean  that 
the  patent  is  to  be  held  good,  and  is  to  have  the 
same  effect  against  the  United  States  that  it  would 
have  had  if  it  had  been  valid  in  the  first  place.  See 
United  States  vs.  Winona  &  St.  Peter  R.  R.  Co., 
165  U.  S.  463,  476  (17  Sup.  Ct.  368,  41  E.  Ed. 
789).' 

And  in  a  later  case — Louisiana  vs.  Garfield, 
211  U.  S.  70,  29  Sup.  Ct.  31,  53  L.  Ed.  92— it  is 
said: 

'In  United  States  vs.  Chandler-Dunbar  Water 
Power  Co.,  209  U.  S.  447  (28  Sup.  Ct.  579,  52  L. 
Ed.  881),  it  was  decided  that  this  act  applied  to 
patents,  even  if  void  because  of  a  previous  reserva- 
tion of  the  land,  and  it  was  said  that  the  statute  not 
merely  took  away  the  remedy,  but  validated  the 
patent.' 

In  other  words,  the  running  of  the  statute  has 
the  effect  to  vest  in  the  patentee  a  perfect  title  to 
the  land.  Very  true,  but  the  statute  is  concerning 
suits  to  vacate  and  annual  paents,  and  comprises 
but  one  remedy.  That  remedy  having  lapsed,  the 
patent  is  validated,  and  the  title  becomes  perfect 
in  the  holder  under  the  patent.  The  language  does 
not  give  it  broader  scope  or  operation. 
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It  is  settled  law  that  the  general  government 
is  not  bound  by  any  statute  of  limitations,  unless 
Congress  has  clearly  manifested  its  intention  that 
it  shall  be  so  bound.  United  States  vs.  Inslay,  130 
U.  S.  263,  9  Sup.  Ct.  485,  32  L.  Ed.  968.  The 
United  States,  like  an  individual,  may  have  more 
than  one  right  of  suit  or  action  growing  out  of  the 
same  transaction,  and  there  exists  no  good  reason 
why  the  government  may  not  waive  or  avail  itself 
of  its  remedies  in  like  manner  as  can  an  individual. 
The  point  is  well  illustrated  by  the  case  of  South- 
ern Pacific  Co.  vs.  United  States,  200  U.  S.  341, 
26  Sup.  Ct.  296,  50  L.  Ed.  507,  wherein  it  appears 
that  the  government,  through  mistake,  patented 
to  the  railroad  company  quite  a  large  body  of  land, 
which  subsequently  passed  into  the  hands  of  inno- 
cent purchasers.  The  government  sued  to  recover 
the  value  of  the  land,  and  the  suit  was  sustained. 
In  disposing  of  the  case,  Mr.  Justice  Brewer,  speak- 
ing for  the  court,  says: 

'When  by  mistake  a  tract  of  land  is  erroneous- 
ly conveyed,  so  that  the  vendee  has  obtained  a  title 
which  does  not  belong  to  him,  and  before  the  mis- 
take is  discovered  the  vendee  conveys  to  a  third 
party  purchasing  in  good  faith,  the  original  owner 
is  not  limited  to  a  suit  to  cancel  the  conveyances  and 
re-establish  in  himself  the  title,  but  he  may  recover 
of  his  vendee  the  value  of  the  land  up  to  at  least 
the  sum  received  on  the  sale,  and  thus  confirm  the 
title  of  the  innocent  purchaser.  The  conveyance 
to  the  innocent  purchaser  is  equivalent  to  a  conver- 
sion of  personal  property.' 

If  the  government  may  sue  to  recover  the  value 
of  lands  procured  from  it  through  mistake,  why  may 
it  not  sue  to  recover  the  value  of  lands  procured 
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through  fraud?  In  either  case  there  are  simplj^ 
two  remedies:  One  for  the  recovery  of  the  land, 
where  it  has  not  passed  to  innocent  holders;  and 
the  other  for  the  value  of  the  lands  taken.  It  has 
its  choice  of  remedies,  and  it  may  therefore  waive 
one  remedy  and  proceed  upon  the  other.  That,  it 
seems  to  me,  is  all  the  government  has  done  in  the 
present  case.  Desiring  to  give  stability  to  titles  de- 
pending on  patent  from  the  government,  it  has 
preferred  to  confirm  such  titles  after  six  5'^ears  in 
the  patentee,  and  thereby  waive  any  right  of  action 
it  may  have  had  for  annulment  of  the  patent;  but 
the  language  of  the  limitations  act  is  not  susceptible 
of  broader  construction  and  indicates  no  intendment 
to  bar  the  government  of  its  right  of  action  to  re- 
cover the  value  of  land  obtained  through  fraud. 

I  hold,  therefore,  that  the  present  action  is  not 
barred  by  the  statute." 

It  is,  therefore,  respectfully  submitted  that  the  con- 
tention of  defendant  that  this  action  is  barred  by  the 
statute  of  limitations  is  without  merit. 

CLARENCE  L.  REAMES, 

United  States  Attorney. 

BARNETT  H.  GOLDSTEIN, 

Assistant  United  States  Attorney. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

Names  and  Addresses  of  Attorneys  of  Record. 
Mr.  S.  O.  MORFORD,  Seward,  Alaska, 
Mr.  J.  J.  FINNEGAN,  Seward,  Alaska, 

Attorneys  for  Defendants  and  Plaintiff  in 
Error. 
Mr.  J.  L.  REED,  Valdez,  Alaska, 
Messrs.  LYONS  &  RITCHIE,  Valdez,  Alaska, 

Attorneys  for  Plaintiff  and  Defendant  in 
in  Error.     [4*] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 
vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Amended  Complaint. 
Conies  now  the  plaintiff  and  for  cause  of  action 
against  the  defendants  files  this  his  amended  com- 
plaint and  alleges: 

I. 
That   on   August   7th,   1912,   William   C.    Snook 
filed  an  action  in  the  District  Court  of  Alaska,  Third 
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Division,  against  the  defendant  Eri  Thompson  and 
one  Dave  Wallace  to  recover  upon  a  claim  of  in- 
debtedness; a  writ  of  attachment  was  issued  on  the 
same  day  out  of  the  clerk's  office  of  said  court  and 
thereafter,  to  wit,  on  September  22d,  1912,  duly 
levied  by  the  United  States  marshal  upon  said 
Battle  Axe  Claim  as  the  property  of  said  Eri  Thomp- 
son; certificate  of  said  levy  was  duly  filed  in  the 
office  of  the  commissioner  and  recorder  in  which 
said  claim  is  situated  on  the  25th  day  of  July,  1914. 

II. 
Pursuant  to  said  attachment  a  judgment  was 
duly  entered  in  the  District  Court  of  Alaska,  Third 
Division,  in  favor  of  said  William  C.  Snook,  for  the 
sale  of  the  interest  of  said  Eri  Thompson  in  said 
attached  property  to  liquidate  the  indebtedness 
found  due  from  him  to  the  said  William  C.  Snook, 
to  wit,  the  sum  of  $582.66.  A  copy  of  said  judg- 
ment is  annexed  hereto,  marked  exhibit  "A"  and 
made  a  part  hereof.  Said  judgment  was  subse- 
quently assigned  to  the  plaintiff  herein,  and  plain- 
tiff is  now  the  legal  owner  thereof  and  said  judgment 
is  wholly  unsatisfied. 

III. 
On  August  14,  1912,  Karl  Karlson  filed  an  action 
in  the  District  Court  of  Alaska,  Third  Division, 
against  the  defendant  Eri  Thompson  and  one  Dave 
Wallace  to  recover  upon  a  claim  of  indebtedness ; 
a  writ  of  attachment  was  issued  on  the  same  day 
out  of  the  clerk's  [5]  office  of  said  court,  and 
thereafter,  to  wit,  on  September  22d,  1912,  duly 
levied  by  the  United  States  marshal  upon  said  Bat- 
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tie  Axe  Claim  as  the  property  of  said  Eri  Thomp- 
son; certificate  of  said  levy  was  duly  filed  in  the 
office  of  Cook  Inlet  Precinct,  in  which  said  claim  is 
situated  on  the  25th  day  of  July,  1914. 

IV. 

On  July  13th,  1914,  assignment  of  said  Karl 
Karlson  's  right  of  action  in  said  cause  to  J.  L.  Reed, 
plaintiff  herein,  was  filed  in  said  action  on  July 
14th,  1914,  pursuant  to  said  attachment  a  judgment 
was  duly  entered  in  the  District  Court  of  Alaska, 
Third  Division,  in  favor  of  said  J.  L.  Reed,  for  the 
sale  of  the  interest  of  said  Eri  Thompson  in  said 
attached  property  to  liquidate  the  indebtedness 
found  due  from  him  to  plaintiff,  to  wit,  the  sum  of 
$822/30.  A  copy  of  said  judgment  is  annexed 
hereto,  marked  exhibit  "B"  and  made  a  part  hereof 
and  said  judgment  is  wholly  unsatisfied. 

V. 

That  the  defendant  Eri  Thompson  was  on  the  25th 
da}^  of  October,  1909,  the  owner  of  the  Battle  Axe 
Claim  on  Thunder  Creek,  in  the  Cook  Inlet  Record- 
ing Precinct,  Territory  of  Alaska,  and  ever  since 
said  date  has  been  and  now  is  such  owner. 

VI. 

That  on  or  about  the  22 d  day  of  May,  1910,  a  cer- 
tain paper,  dated  the  29th  day  of  October,  1909, 
purporting  to  be  a  deed  of  conveyance  and  which 
was  in  foi-m  a  deed  of  conveyance,  purporting  to 
convey  from  the  defendant  Eri  Thompson  to  the  de- 
fendant J.  M.  Cummings  certain  real  chattel  prop- 
erty, the  same  being  then  and  now  the  property  of 
the  defendant  Eri  Thompson,  was  filed  for  record 
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in  the  office  of  the  recorder  of  Cook  Inlet  Precinct, 
at  Susitna,  Alaska,  and  was  thereafter  duly  re- 
corded in  the  records  of  said  office.  The  property 
purported  to  be  sold  and  conveyed  by  said  purported 
deed  was  described  therein  as  follows,  to  wit: 

''That  certain  placer  mining  claim  known  as 
the  Battle  Axe,  located  on  Thunder  Creek,  a  trib- 
utary of  Cache  Creek,  in  Cook  [6]  Inlet  Min- 
ing and  Recording  Precinct. 

An  undivided  one-half  interest  in  and  to  that 
certain  saloon  situated  in  the  town  of  Susitna, 
Alaska,  known  as  Thompson  and  Price  saloon  j 
together  with  and  including  all  fixtures,  cigar 
and  liquor  license,  and  the  lot  or  parcel  of  land 
whereon  said  saloon  was  situated. 

That  certain  log  house  adjacent  to  John 
Jones'  bath-house,  and  lying  between  said  bath- 
house and  the  general  merchandise  store  of 
H.  W.  Nagley,  in  said  Susitna ;  together  with  all 
fixtures  and  chattels  therein  contained,  owned 
by  said  first  part  and  also  that  certain  log  cabin 
situated  in  the  rear  of  said  log  house,  with  all 
chattels  therein  contained." 

VII. 

That  said  purported  deed  was  not  made  in  good 
faith  nor  for  any  valid  consideration,  but  was  a 
device  for,  and  was  made  and  received  with,  the 
intention  of  placing  the  property  of  said  Thompson 
beyond  the  reach  of  creditors,  and  particularly 
this  plaintiff,  and  for  the  purpose  of  hindering,  de- 
laying and  defrauding  this  plaintiff  in  the  collec- 
tion of  his   said   claims   and   judgments,   and   that 
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said  purported  sale  and  conveyance  were  made 
and  accepted  in  consummation  of  a  combination 
and  conspiracy  between  said  Thompson  and  Cum- 
mings  to  defraud  plaintiff  and  other  creditors  and 
that  the  said  defendant  Ellis  long  prior  to  the  28th 
day  of  February,  1913,  had  knowledge  and  knew 
of  said  fraudulent  intent  and  conspiracy  and  of  the 
fraud  rendering  void  said  deed  as  to  plaintiff's 
claims  and  judgments  and  of  the  existence  of  said 
claims  and  judgments  and  of  the  fraudulent  intent 
of  his  immediate  grantor  Cummings  and  of  each 
and  all  the  facts  rendering  void  the  title  of  his  said 
grantor  Cummings  as  to  plaintiff's  rights  and  judg- 
ments herein. 

VIII. 

Plaintiff  alleges  that  Dave  Wallace  departed  from 
the  Territory  of  Alaska  on  or  about  the  month  of 
October,  1907,  and  that  he  has  not  returned  to  the 
said  Territory  since  said  date.  That  he  departed 
from  the  Territory  of  Alaska  for  the  purpose  of 
defrauding  and  defeating  plaintiff  in  the  collection 
of  his  claims  and  judgments.  That  Dave  Wallace 
has  no  property,  real  or  personal  in  the  Territory 
of  Alaska  or  elsewhere  known  to  plaintiff  out  of 
which  plaintiff  could  satisfy  his  judgments  herein 
and  that  the  said  Dave  Wallace  is  insolvent.     [7] 

IX. 

That  the  said  deed  between  Thompson  and  Cum- 
mings heretofore  set  forth  was  given  and  made  for 
the  purpose  of  hindering,  delajdng  and  defrauding 
plaintiff  in  the  collection  and  satisfaction  of  plain- 
tiff's claims  and  judgments  herein  and  transferred 
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all  of  the  property,  real  and  personal,  of  the  defend- 
ant Eri  Thompson  in  the  Territory  of  Alaska  or 
elsewhere  known  to  plaintiff,  and  out  of  which  he 
could  satisfy  his  judgment  herein,  and  that  the  said 
Eri  Thompson  is  insolvent  and  that  neither  Dave 
Wallace  nor  Eri  Thompson  have  any  other  property, 
real  or  personal,  individual  or  partnership,  other 
than  that  transferred  by  Eri  Thompson  to  J.  M. 
Cummings  out  of  which  plaintiff  could  secure  the 
payment  and  satisfaction  of  his  judgments  herein. 

X. 
That  on  the  28th  day  of  March,  1913,  the  defend- 
ant M.  A.  Ellis,  filed  for  record  in  the  office  of  the 
recorder  of  the  Cook  Inlet  Eecording  Precinct^ 
Territory  of  Alaska,  a  deed,  dated  February  28th, 
1913,  purporting  to  convey  from  J.  M.  Cummings, 
grantor,  to  M.  A.  Ellis,  grantee,  the  Battle  Axe 
Group  of  mining  claims  attached  in  this  action, 
for  a  consideration  of  ten  thousand  dollars;  that 
said  defendant  Ellis  went  into  actual  possession 
of  the  said  mining  claims  on  or  about  the  7th 
day  of  December,  1911,  imder  a  contract  entered 
into  on  said  date  between  J.  M.  Cummings  and  M. 
A.  Ellis  for  the  purchase  of  the  said  claims  by 
Ellis;  that  a  paper  purporting  to  be  a  receipt  from 
J.  M.  Cummings  to  M.  A.  Ellis  for  $4,000  as  pay- 
ment on  the  above  contract  of  purchase  for  the  sale 
of  the  above  mining  claims  was  filed  for  record 
in  the  office  of  the  recorder  for  the  Cook  Inlet 
Recording  Precinct,  Territory  of  Alaska,  on  the 
11th  day  of  March,  1912,  in  Vol.  1  Misc.,  at  page 
41 ;  that  prior  to  and  continuing  after  the  posses- 
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sion  of  said  Battle  Axe  group  of  mining  claims  by 
Ellis  under  said  contract  of  purchase  a  cause  of 
action  had  been  commenced  in  this  court  on  the 
22d  day  of  April,  1911,  entitled,  Thomas  H.  Mere- 
dith vs.  Eri  Thompson  and  J.  M.  Cummings,  to  set 
aside  said  deed  between  Thompson  and  Cummings 
dated  [8]  October  25th,  1909,  and  recorded  on 
the  22d  day  of  May,  1910,  conveying  said  Battle 
Axe  group  of  mining  claims  as  being  in  fraud  of 
the  creditors  of  Thompson  and  to  subject  said  claims 
to  a  creditors  lien  of  judgment  in  favor  of  Mere- 
dith; said  judgment  having  been  obtained  by  Mere- 
dith in  this  court  on  the  25th  day  of  April,  1910, 
for  the  sum  of  $1,598.60  and  costs,  and  thereafter 
on  the  22d  day  of  May,  1910,  plaintiff  Meredith 
filed  for  record  in  the  office  of  the  recorder  of 
the  Cook  Inlet  Recording  Precinct,  Territory  of 
Alaska,  a  certified  transcript  of  said  judgment;  that 
on  the  12th  day  of  January,  1912,  Meredith  assigned 
his  judgment  to  J.  L.  Reed  who  was  substituted 
as  plaintiff  in  said  cause  and  thereafter  judgment 
was  entered  in  favor  of  plaintiff  in  said  latter  cause 
on  the  4th  day  of  May,  1912,  from  which  an  appeal 
was  taken,  and  that  thereafter,  to  wit;  on  the  3d 
day  of  February,  1913,  the  Circuit  Court  of  Appeals 
affirmed  said  judgment,  and  held  said  deed  from 
Thompson  to  Cummings,  dated  October  25th,  1909, 
void  for  fraud.  That  on  the  7th  day  of  August, 
1912,  plaintiff's  assignor  William  C.  Snooks  filed 
an  action  in  this  court  entitled  William  0.  Snooks 
vs.  Eri  Thompson  and  Dave  Wallace  S-20  for 
work  and  labor  done  by  the  said  Snooks  as  a  placer 
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miner  on  said  Battle  Axe  group  of  mining  claims 
in  the  year  1907;  and  that  on  the  14th  day  of 
August,  1912,  plaintiff's  assignor,  Karl  Karlson 
filed  an  action  in  this  court  entitled  Karl  Karlson 
vs.  Eri  Thompson  and  Dave  Wallace  S-21,  for 
work  and  labor  done  by  the  said  Karlson  on  said 
Battle  Axe  group  of  mining  claims  in  the  years 
1906  and  1907;  and  that  in  said  causes  plaintiff 
attached  and  levied  upon  said  Battle  Axe  group 
of  mining  claims  on  the  22d  day  of  September,  1912, 
that  on,  before  and  after  said  date  the  defendant 
Ellis  was  and  continued  in  actual  possession  of 
said  mining  claims  aforesaid ;  that  the  return  of  said 
levy  of  attachment  was  filed  in  this  court  on  the 
3d  day  of  December,  1912;  that  the  said  defendant 
Ellis  had  previous  notice  and  knowledge  of  each 
and  all  the  foregoing  facts  and  proceedings  herein- 
before set  forth  in  this  paragraph  and  all  of  which 
occurred  prior  to  the  28th  day  of  February,  1913, 
the  date  of  the  purported  deed  [9]  between 
Cummings  and  Ellis  and,  hence,  the  28th  day  of 
March,  1913,  the  date  when  said  deed  was  filed  for 
record,  and  of  the  existence  before  said  dates  of 
plaintiff's  claims,  judgments,  attachments  and  levies 
of  attachment  and  all  of  the  facts  affecting  the 
validity  of  said  purported  deed  and  that  the  said 
Ellis  had  previous  notice  of  the  fraudulent  intent 
of  his  immediate  grantor  Cummings,  and  that  said 
deed  was  made  by  Cummings  in  furtherance  of  a 
combination  and  conspiracy  between  Thompson  and 
Cummings  to  defraud  the  creditors  of  the  former 
and  particularly  this  plaintiff  and  of  each  and  all 


J.  L.  Reed.  9 

the  facts  rendering  void  the  title  of  Cummings  and 
of  the  fraud  rendering  void  the  deed  dated  October 
25th  1909,  between  Thompson  and  Cummings. 

XL 

The  defendant  M.  A.  Ellis  claims  to  be  the  owner 
of  said  Battle  Axe  claim  by  virtue  of  the  aforesaid 
deed  from  said  J.  M.  Cummings  to  whom  said 
Thompson  made  a  deed  thereof.  That  said  deed 
from  Thompson  to  Cummings  has  been  held  by  this 
court  and  the  Circuit  Court  of  Appeals,  in  a  pro- 
ceeding to  avoid  it  for  fraud,  to  have  been  made  in 
fraud  of  creditors  and  wholly  null  and  void.  Said 
Thompson  has  not  at  any  time  made  any  other 
deed  to  any  person  than  the  one  to  Cummings,  sel 
aside  by  the  Court  as  aforesaid  for  fraud,  and  the 
legal  title  to  said  Battle  Axe  claim  is  still  vested  in 
the  said  Thompson  and  remains  subject  to  execution 
for  his  indebtedness,  the  claim  of  title  thereto  by 
said  defendant  Ellis  being  based  and  wholly  depend- 
ent upon  said  fraudulent  and  void  deed  to  J.  M. 
Cummings. 

XII. 

That  plaintiff  has  no  plain,  speedy  and  adequate 
remedy  at  law. 

WHEREFORE,  plaintiff  prays  for  a  decree  of 
this  court  declaring  said  purported  deed  of  con- 
veyance from  the  defendant  Eri  Thompson  to  the 
defendant  J.  M.  Cummings  to  have  been  without 
any  consideration  and  made  in  fraud  of  creditors 
of  said  Eri  Thompson  and  of  plaintiff's  judgments 
and  that  the  same  be  vacated,  set  aside  and  held 
for  naught ;  and  that  the  property  therein  described 
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be  decreed  to  be  still  the  property  of  said  Eri 
Thompson  and  subject  to  the  [10]  lien  of  plain- 
tiff's judgments,  attachments  and  certificates  of 
attachment  filed  and  recorded  as  hereinabove  set 
forth  and  that  the  said  deed  from  Thompson  to  Cum- 
mings  be  decreed  void  as  to  plaintiff's  rights  and 
that  the  said  deed  from  J.  M,  Cummings  to  M.  A. 
Ellis  dated  the  28th  day  of  February,  1913,  pur- 
porting to  convey  said  Battle  Axe  group  of  mining 
claims  conveyed  no  title  or  interest,  legal  or  equit- 
able superior  to  plaintiff's  judgments,  attachments 
and  certificates  of  attachment  filed  and  recorded 
and  that  any  title  or  interests,  legal  or  equitable 
therein  or  thereto  are  junior  and  inferior  to  the 
rights  of  this  plaintiff  by  virtue  of  the  same.  Plain- 
tiff further  prays  that  this  court  may  order  and 
decree  that  said  Battle  Axe  group  of  mining  claims 
be  sold  upon  execution  according  to  law  to  satisfy 
plaintiff's  judgments  herein  described,  that  plain- 
tiff's be  allowed  a  reasonable  attorney's  fees  herein 
and  for  his  costs  and  disbursements  and  further 
relief  as  he  may  be  entitled  to  in  equity  and  good 
conscience. 

LYONS  &  RITCHIE, 
Attorneys  for  Plaintiff. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

J.  L.  Eeed,  being  duly  sworn  deposes  and  says, 
that  he  is  the  plaintiff  in  the  above-entitled  action 
and  that  he  has  read  the  foregoing  amended  com- 
plaint and  he  believes  it  to  be  true. 

J.  L.  REED. 
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Subscribed  and  sworn  to  before  me  this  26  day  of 
June,  1915. 

[Seal]  D.  F.  MILLARD, 

Notary  Public  for  Alaska. 

[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  June  26,  1915. 
Arthur  Lang,  Clerk.     By  Chas.  A.  Hand,  Deputy. 

[11] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 
vs. 

ERI  THOMPSON  and  M.  A.  ELLIS, 

Defendants. 

Demurrer  to  Amended  Complaint. 
Comes  now  the  defendant  M.  A.  Ellis  in  the  above- 
entitled  cause,  by  his  attorney,  S.  0.  Morford,  and 
demurs  to  the  amended  complaint  on  file  herein,  and 
for  cause  of  demurrer  states : 

That  said  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  de- 
fendant M.  A.  Ellis,  either  in  law  or  equity. 

Wherefore,  defendant  M.  A.  Ellis  prays  he  may; 
hence  be  dismissed  with  his  costs. 

S.  O.  MORFORD, 
Atty.  for  Defendant,  M.  A.  Ellis. 

[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.     Aug.  19,  1915.     Ar- 
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thur  Lang,  Clerk.     By  Robert  L.  Wever,  Deputy. 
[12] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 

J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGS, 

Defendants. 

Minute  Order  Overruling  Demurrer. 

Now,  on  this  day,  this  matter  came  on  to  be  heard ; 
J.  L.  Reed  and  E.  E.  Ritchie  appearing  as  attorneys 
for  the  plaintiff  and  S.  O.  Morford  appearing  as  at- 
torney for  the  defendants  and  on  behalf  of  the  de- 
murrer and  after  arguments  had  and  the  court  be- 
ing fully  advised  in  the  premises, 

IT  IS  ORDERED  that  said  demurrer  be  and  the 
same  is  hereby  overruled  and  the  defendants  are 
given  ten  days  in  which  to  further  plead  or  answer, 
and  said  case  is  set  for  trial  for  the  Seward,  1915, 
term  to  follow  the  conclusion  of  the  jury  cases. 

February  1915  Term — October  15th — 120th  Court 
Day  Friday. 

Entered  Court  Journal  No.  9,  page  358.     [13] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.L.  REED, 

Plaintiff, 
vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGS, 

Defendants. 

Answer  to  Amended  Complaint. 

Comes  now  the  defendant  M.  A.  Ellis  answering 
unto  plaintiff's  amended  complaint  on  file  herein. 

I. 

Answering  unto  paragraph  I  in  plaintiff's 
amended  complaint  contained;  This  defendant  has 
not  sufficient  knowledge  or  information  to  form  a 
belief  as  to  the  truth  or  falsity  of  the  matters  and 
things  therein  stated ,  and  therefore  denies  the 
same  and  the  whole  thereof. 

II. 

Answering  unto  paragraph  II  in  plaintiff's 
amended  complaint  contained:  This  defendant  has 
not  sufficient  knowledge  or  information  to  form  a 
belief  as  to  the  truth  or  falsity  of  the  matters  therein 
stated,  and  therefore  denies  the  same  and  the  whole. 

Further  answering  unto  said  paragraph  II  this 
defendant  denies  that  a  copy  of  any  judgment  was 
attached  to  said  amended  complaint  as  in  said  para- 
graph set  forth,  or  at  all. 
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III. 

Answering  unto  paragraph  III  in  plaintiff's 
amended  complaint  contained:  This  defendant  has 
not  sufficient  knowledge  or  information  to  form  a 
belief  as  to  the  truth  or  falsity  of  the  matters  therein 
stated,  and  therefore  denies  the  same  and  the  whole 
thereof. 

IV. 

Answering  unto  paragraph  IV  in  plaintiff's 
amended  complaint  contained;  This  defendant  has 
not  sufficient  knowledge  or  information  to  form  a 
belief  as  to  the  truth  or  falsity  of  the  matters  [14] 
therein  stated,  and  therefore  denies  the  same  and  the 
whole  thereof. 

Further  answering  unto  said  paragraph  IV  this 
defendant  denies  that  a  copy  of  any  judgment  was 
attached  to  said  amended  complaint  as  in  said  para- 
graph set  forth,  or  at  all. 

V. 

Answering  unto  paragraph  V  in  plaintiff's 
amended  complaint  contained:  This  defendant  de- 
nies that  Eri  Thompson  is  the  owner  of  the  Battle 
Axe  Claim  on  Thunder  Creek,  in  the  Cook  Inlet 
Recording  Precinct,  Territory  of  Alaska,  or  that  he 
has  been  the  owner  thereof  since  the  25th  day  of 
October,  1909,  and  this  defendant  avers  the  facts  to 
be,  that  on  or  about  the  month  of  October,  1909,  the 
said  Eri  Thompson  then  being  the  owner  of  the 
Battle  Axe  association  mining  claim  on  Thunder 
Creek  in  Cook  Inlet  Recording  Precinct,  Territory 
of  Alaska,  sold  and  conveyed  said  mining  claim  to 
J.  M.  Cummings. 
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That  on  or  about  the  12th  day  of  June,  1910,  said 
J.  M.  Cummings  executed  to  Alfred  Harper  a  lease 
and  option  to  purchase  said  Battle  Axe  association 
mining  claim. 

That  thereafter,  about  February,  1912,  the  said 
Alfred  Harper  for  a  valuable  consideration  assigned 
and  transferred  said  lease  and  option  to  purchase 
to  this  defendant. 

That  on  or  about  said  date  of  February,  1912,  this 
defendant  paid  to  J.  M.  Cummings  for  and  on  ac- 
count of  said  purchase  the  sum  of  Four  Thousand 
($4000)  Dollars. 

That  on  or  about  February  28th,  1913,  at  the  city 
of  Seattle,  State  of  Washington,  this  defendant 
made  the  final  payment  of  the  purchase  price  of  said 
mining  claims  to  said  J.  M.  Cummings,  and  received 
a  deed  therefor,  which  deed  was  duly  recorded  in  the 
Cook  Inlet  mining  and  recording  Precinct  on  the 
28th  day  of  March,  1913. 

That  at  the  time  of  said  final  payment,  said  J. 
M.  Cummings  and  his  attorney,  S.  O.  Morford, 
stated  to  this  defendant  that  the  title  to  said  Battle 
Axe  mining  claim  was  absolute  and  perfect,  save  and 
except  a  certain  judgment  in  favor  of  Thomas  H. 
Meredith  and  [15]  against  Eri  Thompson  and  J. 
M.  Cummings  in  the  sum  of  about  Sixteen  Hundred 
($1600)  Dollars,  and  that  there  were  no  other  claims 
against,  or  incumbrances  on  said  property. 

That  at  the  time  of  said  final  payment  there  was 
placed  in  the  hands  of  iS.  0.  Morford,  trustee,  out 
of  the  moneys  paid  by  this  defendant  to  said  J.  M. 
Ommnings  the  sum  of  Two  Thousand  ($2000)  Dol- 
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lars,  which  said  sum  was  to  be  held  by  said  Morford 
and  paid  to  said  Ciimmiiigs  in  case  said  suit  then 
on  appeal  in  the  Circuit  Court  of  Appeals  should  be 
decided  in  favor  of  J.  M.  Cummings,  but  if  said 
suit  was  decided  adverse  to  said  Cummings,  then  said 
Morford  was  to  pay  said  judgment  out  of  the  moneys 
held  by  him  as  trustee . 

That  this  defendant  is  informed  and  believes,  and 
therefore  alleges  that  said  suit  of  Thomas  H.  Mere- 
dith vs.  Thompson  and  Cummings  was  decided  in 
favor  of  said  Meredith  and  against  said  Cummings, 
and  that  afterwards  said  judgment  was  fully  paid 
and  satisfied  out  of  the  said  funds  held  by  S.  O. 
Morford,  trustee. 

That  this  defendant  had  no  knowledge  or  informa- 
tion that  there  existed  any  other  claims  or  demands 
of  any  kind  or  nature  against  Eri  Thompson  and 
Dave  Wallace  or  Eri  Thompson  and  J.  M.  Cum- 
mings, other  than  the  suit  of  Thomas  H.  Meredith 
vs.  Thompson  and  Cummings, 

That  this  defendant  had  no  knowledge  or  informa- 
tion that  there  was  any  defect  in  the  title  of  J.  M. 
Cummings  to  said  Battle  Axe  claim,  or  any  claim 
of  defect  other  than  the  suit  of  Meredith,  until  long 
after  said  final  payment  had  been  made  by  this  de- 
fendant, and  the  deed  of  said  property  received  by 
this  defendant  from  said  J.  M.  Cummings. 

VII. 

Answering  unto  paragraph  VIII  in  plaintiff's 
amended  complaint  contained,  this  defendant  denies 
the  same  and  the  whole  thereof. 

VIII. 

Answering   unto   paragraph  VIII  in  plaintiff  ^s 


J.  L.  Reed.  17 

amended  complaint  [16]  contained,  this  defend- 
ant has  not  sufficient  knowledge  or  information  as 
to  the  truth  or  falsity  of  the  allegations  of  said  para- 
graph, and  therefore  denies  the  same  and  the  whole 
thereof. 

IX. 

Answering  unto  paragraph  IX  in  plaintiff's 
amended  complaint  contained,  this  defendant  states 
that  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  or  falsity  of  the  matters 
therein  alleged,  and  therefore  denies  the  same  and 
the  whole  thereof. 

X. 

Answering  unto  paragraph  X  in  plaintiff's 
amended  complaint  contained,  this  defendant  admits 
that  he  filed  for  record  a  deed  from  J.  M.  Cummings 
to  M.  A.  Ellis,  of  the  Battle  Axe  group  of  mining 
claims  and  denies  that  he  went  into  possession  of  said 
mining  claims  on  the  7th  day  of  December,  1911,  or 
at  any  time  prior  to  the day  of ,  1912. 

This  defendant  denies  that  he  had  any  knowledge, 
prior  to  May,  1912,  of  any  action  against  J.  M. 
Cummings  affecting  his  title  to  said  Battle  Axe 
group  of  mining  claims,  denies  that  he  now  has  or 
ever  had  any  knowledge  or  information  that  the  con- 
veyance was  void  or  given  in  fraud  of  creditors,  and 
at  all  times  was  assured  by  J.  M.  Cummings  and  his 
attorney  S.  O.  Morford,  that  said  group  of  mining 
claims  was  the  lawful  property  of  J.  M.  Cummings, 
and  that  the  said  Cummings  had  full  right  and  au- 
thority to  sell  the  same. 

This  defendant  admits  that  prior  to  his  final  pay- 
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ment  on  said  mining  claim  he  was  informed  that  a 
judgment  had  been  entered  against  Thompson  and 
Cummings  for  the  sum  of  about  $1,600.00  and  that 
said  judgment  was  on  appeal  to  the  Circuit  Court 
of  Appeals,  and  if  not  reversed  said  judgment  would 
be  paid  by  the  said  J.  M.  Cummings. 

This  defendant  denies  that  he  had  any  knowledge 
or  information  of  any  suit  filed  by  Wm.  C.  Snooks 
against  Thompson  and  Wallace  or  suit  of  Karl 
Karlson  vs.  Thompson  and  Wallace,  or  that  any 
[17]  levy  or  attempted  levy  had  been  made  upon 
said  Battle  Axe  group  of  mining  claims  in  Sep- 
tember, 1912,  or  at  any  other  time  prior  to  July, 
1914;  that  this  defendant  was  absent  from  the  Ter- 
ritory from  about  the  1st  day  of  September,  1912, 
to  about  March,  1913: 

This  defendant  denies  that  he  ever  knew  or  now 
knows  that  said  transfer  and  conveyance  of  said 
Battle  Axe  group  of  mining  claims  from  Thompson 
to  Cummings  was  in  fraud  of  creditors  or  intended 
as  a  fraud,  and  this  defendant  avers  that  he  believed 
the  title  of  said  property  was  lawfully  vested  in  said 
J.  M.  Cummings  when  he  purchased  the  same  from 
Cummings. 

This  defendant  denies  any  knowledge  or  informa- 
tion of  any  claim  or  demand  of  any  person  or  per- 
sons, other  than  the  suit  of  said  Meredith  vs.  Thomp- 
son and  Cummings,  either  before  or  at  the  time  of 
his  final  payment  to  said  J.  M.  Cummings  for  said 
Battle  Axe  group  of  mining  claims,  on  or  about  the 
28th  day  of  February,  1913.  He  denies  that  he  had 
any  knowledge  or  information  of  any  suit  or  attach- 
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ment  of  Karl  Karlson  or  William  C.  Snooks  or  any 
other  person  or  persons  against  J.  M.  Cummings,  or 
Dave  Wallace,  or  Eri  Thompson,  at  or  prior  to  the 
28th  day  of  February,  1913,  the  date  when  this  de- 
fendant made  final  payment  to  said  J.  M.  Cummings 
and  received  from  him  a  deed  to  said  Battle  Axe 
group  of  mining  claims. 

XI. 

Answering  unto  paragraph  XI  in  plaintiff's 
amended  complaint  contained,  this  defendant  admits 
that  he  claims  to  be  the  owner  of  said  Battle  Axe 
group  of  mining  claims  by  virtue  of  a  deed  from 
J.  M.  Cummings,  and  this  defendant  denies  that  said 
deed  from  said  Thompson  to  said  Cummings  was 
held  by  this  court  or  the  Circuit  Court  of  Appeals 
to  have  been  made  in  fraud  of  creditors  and  wholly 
null  and  void,  and  avers  that  this  defendant  pur- 
chased said  Battle  Axe  group  of  mining  claims  in 
good  faith,  paying  full  value  therefor  and  without 
knowledge  of  any  wrong  or  defect  in  his  grantor's 
title.  He  denies  that  said  deed  of  Thompson  to 
Cummings  has  been  [18]  held  void  by  this  Court 
or  the  Circuit  Court  of  Appeals,  other  than  as 
against  the  judgment  of  Meredith  vs.  Thompson  et 
al.,  and  avers  that  said  judgment  has  been  fully  paid 
and  satisfied. 

That  this  defendant,  by  reason  of  plaintiff's  action 
casting  a  cloud  upon  defendant's  title,  has  been  dam- 
aged in  the  sum  of  Five  Hundred  Dollars  ($500). 

Wherefore,  defendant  prays  judgment  against 
plaintiff : 

1.     That  plaintiff  take  nothing  by  this  action. 
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2.  That  this  defendant  have  and  recover  from 
plaintiff  damages  in  the  sum  of  Five  Hundred  Dol- 
lars ($500). 

3.  That  he  have  and  recover  from  plaintiff  rea- 
sonable attorney's  fees  and  costs  of  suit,  and  for 
such  other  and  further  relief  as  he  may  be  entitled 
to  in  equity. 

S.  O.  MORFORD, 
Attorney  for  Defendant  M.  A.  Ellis. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

M.  A.  Ellis,  being  first  duly  sworn,  deposes  and 
says,  that  he  is  one  of  the  defendants  in  the  above- 
entitled  cause,  that  he  has  read  the  above  and  fore- 
going answer  to  plaintiff's  amended  complaint, 
knows  the  contents  thereof,  and  that  the  same  is 
true,  as  he  verily  believes. 

M.  A.  ELLIS. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
October,  A.  D.  1915. 

[Seal]  CURTIS  R.  MORFORD, 

Notary  Public  in  and  for  the  Territory  of  Alaska, 
Residing  at  Seward  Therein. 

My  commission  expires  October  8,  1915. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Oct.  21,  1915.  Arthur 
Lang,  Clerk.    By  Robert  L.  Wever,  Deputy.     [19] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

EEI  THOMPSON,  M.  A.  ELLIS,  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Reply. 

Comes  now  the  plaintiff  herein  and  replying  unto 
the  new  matter  contained  in  the  affirmative  defenses 
set  forth  in  defendant 's  answer  on  file  herein  ; 

1. 
Plaintiff  denies  each  and  every  allegation  of  the 
new  matter  constituting  a  defense  herein  set  forth 
in  paragraphs  five,  eight,  ten  and  eleven  of  defend- 
ant's answer  on  file  herein. 

LYONS  &  RITCHIE  and 
J.  L.  REED, 

Attorneys  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

J.  L.  Reed,  being  first  duly  sworn  deposes  and 
says,  that  he  is  the  plaintiff  in  the  above-entitled  ac- 
tion and  that  he  has  read  the  foregoing  reply  and  he 
believes  the  same  to  be  true. 

J.  L.  REED. 
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Subscribed  and  sworn  to  before  me  this  11th  day 
of  November,  1915. 

[Seal]  WM.  H.  WHITTLESEY, 

Notary  Public  for  Alaska. 
Commission  expires  Nov.  30,  1916. 
Service  accepted  this  11th  day  of  November,  1916. 

S.  O.  MORFORD  and 
J.  J.  FINNEGAN, 
Attorneys  for  Defendant. 

I  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  the  Reply  on  file  in  the  above 
cause. 

J.  L.  REED. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Nov.  11,  1915. 
Arthur  Lang,  Clerk.  By  T.  P.  Geraghty,  Deputy. 
[20] 


Plaintiff's   Exhibit   ''A"-^udgment   in   Snook  v. 
Thompson  et  al. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-20. 

WILLIAM  C.  SNOOK, 

Plaintiff, 
vs. 

ERI    THOMPSON  and    DAVE  WALLACE,  Co- 
partners as  WALLACE  and  THOMPSON, 

Defendants. 
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JUDGMENT. 

This  cause  came  on  to  be  heard  before  the  Court 
this  14th  day  of  July,  1914,  upon  the  motion  of 
plaintiff  for  judgment  as  prayed  for  in  plaintiff's 
complaint,  the  defendants  being  in  default  for  plead- 
ing or  other  appearance.  Plaintiff  appeared  by  his 
counsel,  J.  L.  Reed  and  E.  E.  Ritchie,  and  no  person 
appeared  for  defendants,  or  either  of  them.  It  be- 
ing made  to  appear  to  the  Court  fi-om  the  verified 
complaint  of  plaintiff  that  defendants  are  indebted 
to  him  in  the  sum  of  Five  Hundred  and  Eighty-two 
&  68/100  dollars  ($582.68)  for  work  and  labor  per- 
formed for  them  as  a  placer  miner  pursuant  to  con- 
tract of  employment,  and  that  real  property  belong- 
ing to  the  defendant  Eri  Thompson,  within  the  juris- 
diction of  this  court  has  been  attached  in  this  action 
to  secure  plaintiff 's  claim : 

It  is  therefore  ordered  and  adjudged  that  the 
property  heretofore  attached  herein  to  secure  plain- 
tiff's claim,  as  aforesaid,  be  sold  upon  execution  to 
satisfy  the  amount  of  plaintiff's  demand,  with  ac- 
crued interest,  costs  of  action  and  sale,  or  so  much 
of  said  property  as  may ,  be  necessary  to  satisfy 
plaintiff's  claim,  interest  and  costs;  and  that  in  case 
of  sale  of  less  than  the  whole  of  said  property  the  re- 
mainder be  delivered  to  the  defendant  Eri  Thomp- 
son, upon  demand. 

Done  in  open  court  at  Valdez,  Alaska,  this  14th 
day  of  July,  1914. 

.  FRED  M.  BROWN, 

Judge. 

Plaintiff's  Exhibit  ^'A."    Cause  S-49.     [21] 
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Plaintiff's  Exhibit  "B"— Judgment  in  Reed  v. 
Thompson  et  al. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-21. 
J.  L.  REED, 

Plaintiff, 
vs. 

ERI  THOMPSON  and  DAVE  WALLACE,  Co- 
partners as  WALLACE  and  THOMPSON, 

Defendants. 

JUDGMENT. 

This  cause  came  on  to  be  heard  before  the  Court 
this  14th  day  of  July,  1914,  upon  the  motion  of 
plaintiff  for  judgment  as  prayed  for  in  plaintiff's 
complaint,  the  defendants  being  in  default  for 
pleading  or  other  appearance.  Plaintiff  appeared 
in  person  and  by  his  counsel,  E.  E.  Ritchie,  and  no 
person  appeared  for  the  defendant  or  either  of  them. 
It  being  made  to  appear  to  the  Court  from  the  veri- 
fied complaint  of  plaintiff  that  defendants  are  in- 
debted to  him  in  the  sum  of  $525  upon  an  assigned 
account  for  work  and  labor  performed  for  defend- 
ants by  plaintiff's  assignor,  Karl  Karlson,  together 
with  interest  on  said  sum  from  March  16,  1907, 
amounting  in  the  aggregate  to  $822.30 ;  and  that  real 
property  belonging  to  the  defendant  Eri  Thompson 
within  the  jurisdiction  of  the  Court  has  been  at- 
tached in  this  action  to  secure  plaintiff's  claim: 

It  is  therefore  ordered  and  adjudged  that  the  real 
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property  heretofore  attached  as  aforesaid  in  this  ac- 
tion be  sold  upon  execution  to  satisfy  the  amount  of 
plaintiff's  demand,  with  accruing  interest,  costs  of 
action  and  sale ;  or  so  much  of  said  property  as  may 
be  necessary  to  satisfy  plaintiff's  claim,  interest  and 
costs ;  and  that  in  case  of  sale  of  less  than  the  whole 
of  said  property  the  remainder  be  delivered  to  the 
defendant  Eri  Thompson,  on  demand. 

Done  in  open  court  at  Valdez,  Alaska,  this  14th 
day  of  July,  1914. 

FRED  M.  BROWN, 

Judge. 

Plaintiff's  Exhibit  "B."     Cause  S-49.     [22] 


Plaintiff's  Exhibit  **D"— Mandate  of  U.  S.  Circuit 
Court  of  Appeals  in  Thompson  et  al.  vs.  Reed. 

United   States  Circuit    Court  of  Appeals,  for    the 
Ninth  Circuit. 

No.  2162. 
ERI  THOMPSON  and  J.M.  CUMMINGS, 

vs. 

J.  L.  REED. 

MANDATE. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America,  to 
the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Territory  of  Alaska, 
Third  Division,  GREETING: 

(Seal  of  the  Circuit  Court.) 
WHEREAS,  lately  in  the  District  Court  of  the 
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United  States  for  the  Territory  of  Alaska,  Third 
Division,  before  you,  or  some  of  you,  in  a  cause  be- 
tween J.  L.  REED,  Plaintiff,  and  ERI  THOMP- 
SON and  J.  M.  CUMMINGS,  Defendants,  No.  S.  9, 
a  judgment  was  duly  filed  on  the  4th  day  of  May, 
A.  D.  1912,  in  favor  of  the  said  plaintiff  and  against 
the  said  defendants;  which  said  judgment  is  of 
record  in  the  said  cause  in  the  office  of  the  clerk  of 
said  District  Court  (to  which  record  reference  is 
hereby  made  and  the  same  is  hereby  expressly  made 
a  part  hereof),  as  by  the  inspection  of  the  Transcript 
of  the  Record  of  the  said  District  Court,  which  was 
brought  into  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  by  virtue  of  an  appeal 
agreeably  to  the  Act  of  Congress  in  such  cases  made 
and  provided,  fully  and  at  large  appears : 

AND  WHEREAS,  on  the  23d  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
twelve,  the  said  cause  came  on  to  be  heard  before 
the  said  Circuit  Court  of  Appeals,  on  the  said  Tran- 
script of  the  Record  and  was  duly  submitted  to  the 
Court  for  consideration  and  decision  on  briefs: 
[23] 

On  Consideration  Whereof,  It  is  now  here  ordered, 
adjudged,  and  decreed  by  this  Court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be,  and 
hereby  is,  affirmed  with  costs  in  favor  of  the  appellee 
and  against  the  appellants. 

It  is  further  ordered,  adjudged  and  decreed  by 
this  Court,  that  the  appellee  recover  against  the  ap- 
pellants for  his  costs  herein  expended,  and  have  ex- 
ecution therefor. 
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(February  3,  1913.) 
YOU,  THEREFORE,  ARE  HEREBY  COM- 
MANDED That  such  execution  and  further  pro- 
ceedings be  had  in  the  said  cause  as  according  to 
right  and  justice  and  the  laws  of  the  United  States 
ought  to  be  had,  the  said  appeal  notwithstanding. 

WITNESS,  The  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States, 
the  sixth  day  of  March,  in  the  year  of  our  Lord  one 
thousand,  nine  hundred  and  thirteen. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
Amount  of  costs  allowed  and  taxed  in  favor  of  the 
appellee  and  against  the  appellants  as  per  annexed 
Bill  of  Items,  taxed  in  detail :  $21.7'5. 

F.  D.  MONCKTON, 
Clerk. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Mar.  19,  1913.  Angus 
McBride,  Clerk.     By  V.  A.  Paine,  Deputy. 

Plaintiff's  Exhibit  "D."     S-49.     [24] 
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Plaintiff's  Exhibit  *T"— Certificate  of  Levy  of 
Writ  of  Attachment  in  Karlson  vs.  Thompson 
et  al. 

In  the  District  Court  for  the  Teritory  of  Alaska, 
Third  Division. 

e54. 
KARL  KARLSON, 

Plaintiff, 
vs. 

ERI  THOMPSON  and  DAVE  WALLACE,   Co- 
partners as  WALLACE  &  THOMPSON, 

Defendants. 

CERTIFICATE    OF    LEVY    OF    WRIT    OF 
ATTACHMENT. 

I  hereby  certify  and  make  oath,  that  as  special 
deputy  United  States  marshal,  specially  authorized, 
appointed  and  deputed  to  serve  levy  a  certain  Writ 
of  Attachment,  hereto  annexed,  that  I  levied  the 
same  upon  the  Battle  Axe  association  placer  claim 
on  Thunder  Creek,  in  Cook  Inlet  Precinct  and  Re- 
cording District,  on  the  22  day  of  Sept.  1912,  by 
posting  a  copy  of  the  same  in  a  conspicuous  place 
upon  said  claim  to  wit,  upon  by  Posting  a  copy  of 
the  same  on  the  Battle  Axe  group  on  Thunder  Creek 
in  the  Cook  Inlet  Precinct. 

H.  BAHRENBURG. 

Subscribed  and  sworn  to  before  me  this  23'd  day  of 
November,  1912. 

[Seal]  LEE  VAN  SLYKE, 

Notary  Public  Territory  of  Alaska. 
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Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Dec.  3,  1912.  Angus  McBride, 
Clerk.     By  V.  A.  Paine,  Deputy. 

Filed  for  record  July  25,  1914,  at  10  min.  past 
4  P.  M.,  Volume  1  of  Miscellaneous,  Page  73,  Rec- 
ords of  Cook  Inlet. 

LEE  VAN  SLYKE, 
Commissioner  and  Ex-Officio  Recorder. 
Plaintiff's  Exhibit  "F."     Cause  S-49.     [25] 


Plaintiff's  Exhibit  ''E"— Certificate  of  Attachment 
of  Real  Property  in  Snook  vs.  Thompson  et  al. 

Plaintiff's  Exhibit  "E"— Cause  S-49. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

WILLIAM  C.  SNOOK, 

Plaintiff, 

vs. 

ERI  THOMPSON  and  DAVE  WALLACE,  Copart- 
ners as  WALLACE  AND  THOMPSON, 

Defendants. 

CERTIFICATE   OF   ATTACHMENT   OF   REAL 

PROPERTY. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Henry  Barrenberg,  being  duly  sworn,  says  he  is 
a  citizen  of  the  United  States,  over  twenty-one 
years  of  age,  and  a  resident  of  the  Territory  of 
Alaska;  that  as  special  deputy  United  States  Mar- 
shal he  attached  the  interest  of  the  defendants  in  the 
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Battle  Axe  association  placer  mining  claim  of  160 
acres,  situated  on  Thunder  Creek,  Cook  Inlet  Pre- 
cinct, Alaska,  pursuant  to  a  writ  of  attachment 
issued  in  the  above-entitled  action  out  of  the  clerk's 
office  of  the  above-entitled  court,  on  the  22th  day 
of  Sept.  1912. 

H.  BAHRENBURG. 

Sworn  to  and  subscribed  before  me  this  23d  day 
of  Nov.,  1912. 

[Seal]  LEE  VAN  SLYKE, 

Notary  Public. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Dec.  3,  1912.  Angus  McBride, 
Clerk.     By  V.  A.  Paine,  Deputy. 

Filed  for  record  July  25,  1914,  at  11  Min.  past 
4  P.  M.  Volume  1  of  Miscellaneous,  page  74,  Rec- 
ords of  Cook  Inlet. 

LEE  VAN  SLYKE, 
Commissioner  and  Ex-officio  Recorder.     [27] 


Plaintiff's    Exhibit    '*&"— Letter,   July   14,    1912, 
Snook  to  Ellis. 

Hope,  Alaska,  July  14th,  1912. 
Mr.  Ellis, 

Thunder  Creek,  Alaska. 
Dear  Sir: — 

Following  the  advice  of  Mr.  McAdams,  I  am  writ- 
ing you  in  regard  to  Mr.  Thompson  and  Thunder 
Creek.  Mr.  M.  tells  me  you  have  bought  Thunder 
Creek  of  Mr.  Thompson  and  that  the  money  is  tied 
up  by  the  courts  to  pay  labor  claims.     Is  this   so? 
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I  have  a  claim  against  Thompson  for  labor  on 
Thunder  Creek  of  $382.00  with  Int.  and  costs.  Am 
supporting  a  family  and  cannot  afford  to  lose  this 
if  there  is  any  show  to  get  it.  Will  you  tell  me  in 
what  Bank  the  money  is  deposited  and  any  pointers 
you  can  give  me  will  be  appreciated.  I  can  refer 
you  to  Henry  Bahrenburg. 

Very  respectfully, 

(Signed)     WM.  C.  SNOOK. 


Plaintiff's   Exhibit  '*  a"— Letter,  August  10,  1912, 
Ellis  to  Snook. 

On  the  back  of  the  above  is  written  the  following: 

Thunder  Creek,  Aug.  10, 1912. 
W.  C.  Snook, 

Hope,  Alaska, 
Dear  Sir: — 

Your  favor  of  July  14  at  hand  in  reply  will  say 
that  I  would  like  very  much  to  help  you  get  your 
money  but  do  not  know  of  any  way  unless  you  are  a 
party  to  that  suit.  They  have  a  judgment  against 
Thompson  and  he  has  appealed  and  put  up  a  cash 
bond.  I  am  paying  the  money  to  him  or  rather  to 
Cummings  through  the  Bank  of  Seward.  The  last 
easfe  payment  will  be  made  this  fall,  Oct.  15th,  I  be- 
lieve, if  you  are  one  of  those  interested  in  the  judg- 
ment you  will  be  protected,  if  not  I  would  advise  you 
to  sue  and  get  judgment,  regards  to  Mr.  McAdams. 
Think  I  may  be  in  Hope  this  fall.  Will  look  you 
up. 

(Signed)     M.  A.  ELLIS.     [29] 
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Plaintiff's  Exhibit  "H"— Letter,  September  6,  1913, 
Van  Slyke  to  Morford. 

Susitna,  Alaska,  Sept.,  6th,  1913. 
Mr.  S.  0.  Morford, 
Attorney  at  Law, 
Seward,  Alaska. 
Dear  Sir: 

Yours  received  mail  of  Aug.  28th,  and  will  say  the 
deed  you  speak  of  has  been  properly  indexed  in  the 
Index  to  deeds,  the  reason  it  was  spred  in  Powers  of 
Attorneys  was  that  I  had  the  records  of  deeds  with 
me  in  Chicago. 

The  cases  you  speak  of  were  not  filed  here  but  in 
the  District  Court,  I  thought  I  spoke  to  as  to  them 
this  spring  in  your  office,  but  guess  I  forgot  to  do  so, 
I  think  the  parties  were  Snooks  in  fact  I  know  he 
was  one  of  them  and  I  think  the  other  was  a  man 
by  name  of  Karlson,  I  swore  the  special  Deputy 
MarshalZ  as  to  the  service. 

I  just  looked  it  up  and  Karlson  is  the  other  Plain- 
tiff. 

We  have  also  had  a  lovely  summer,  but  it  would 
have  been  better  for  the  Camp  if  we  had  had  some 
rain  as  they  have  been  short  of  water  to  sluice  with. 

With  best  wishes  I  am  yours  truly, 

LEE  VAN  SLYKE. 

Plaintiff's  Exhibit  "H."    S-49.     [30] 
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In  the  District  Court  for  the  Territory  of  Alaslca, 
Third  Division. 

No.  S./49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINOS, 

Defendants. 

Stipulation  Relating  to  Transcript  of  Evidence. 

It  is  hereby  stipulated  between  the  parties  to  this 
cause  that  the  annexed  and  foregoing  official  sten- 
ographer's transcript  of  evidence  herein  may  be  cer- 
tified by  the  Judge  of  this  court,  who  tried  this 
cause,  to  be  a  true  and  complete  transcript  of  all 
the  evidence  adduced  or  offered  on  the  trial  herein, 
together  with  the  original  exhibits  offered  and  ad- 
mitted in  evidence  by  the  plaintiff  and  defendants 
at  the  trial  or  true  copies  thereof  (except  as  herein- 
after agreed ;  and  may  thereupon  be  filed  as  such  by 
the  clerk  of  this  court,  in  making  up,  certifying  and 
transmitting  the  record  on  appeal  herein,  may  in- 
clude said  original  transcript  of  evidence  in  such 
record  on  appeal  as  a  part  thereof,  with  the  consent 
of  the  trial  Judge,  instead  of  making  a  copy  thereof 
as  a  part  of  the  record  on  appeal. 

It  is  further  stipulated  that  in  lieu  of  Plaintiff's 
Exhibit  ''C"  in  this  cause,  copies  of  the  following 
three  records  may  be  substituted  therefor  and  con- 
stitute said  exhibit,  namely: 
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1.  The  notice  of  lien  of  Karl  Karlson  in  Case 
#S/21. 

2.  The  judgment  in  Case  #233  entitled  Thomas 
H.  Meredith  vs.  Dave  Wallace  and  Eri  Thompson, 
copartners. 

3.  The  judgment  in  case  #S/9  entitled  J.  L. 
Reed  vs.  Eri  Thompson  and  J.  M.  Cummings. 

Further,  that  the  clerk  of  this  court,  in  making 
up,  certifying  and  transmitting  the  record  on  appeal 
herein  may  substitute  the  said  three  records  in  lieu 
of  said  exhibit  ''C." 

J.  L.  REED, 
Plaintiff  in  Pro.  Per. 
S.  0.  MORFORD  and 
J.  J.  FINNEGAN, 

Attys.  for  Deft.  Ellis. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division,  April  21,  1916.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy.     [31] 


RECORDER'S  OFFICE  FOR  COOK  INLET 
PRECINCT. 

S— 21. 

KARL  KARLSON, 

Claimant, 
vs. 

DAVE  WALLACE,  JOE  LE  CLAIR  et  al., 

Defendants. 

Mechanic's  Lien  in  Karlson  vs.  Wallace  et  al. 
Notice  is  hereby  given  that  Karl  Karlson  claims  a 
lien  upon  eight  mining  claims  situate  and  beginning 
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at  the  mouth  of  Thunder  Creek,  each  lying  330  feet 
upon  each  side  of  Thunder  Creek  and  running  up- 
stream and  adjoining  each  other,  located  and  re- 
corded by  Joe  Leclair  in  his  own  name  and  as  agent 
for  Dave  Wallace  and  others  whose  names  are  un- 
known to  claimant,  the  same  being  in  and  recorded 
in  the  Cook  Inlet  Precinct  and  Recording  District 
and  Territory  of  Alaska  for  work  and  labor  done 
upon  buildings  in  said  precinct  and  territory  used, 
for  and  in  the  development  of  said  mining  claims. 

That  the  names  of  the  owners,  or  reputed  owners 
thereof  are  Dave  Wallace,  Joe  LeClair  and  others 
unknown  to  claimant,  but  which  appear  of  record  in 
the  recorder's  office  of  said  recording  district  to 
which  reference  is  made  that  said  names  might  be 
made  a  part  hereof;  That  Dave  Wallace  employed 
claimant;  that  the  following  is  a  true  statement  of 
the  demand  and  contract  of  said  claimant  for  work, 
to  wit:  five  months  and  one-quarter  of  a  month  at 
$100.00  per  month,  or  a  total  sum  of  $525.00;  that  the 
same  was  done  and  performed  between  and  inclusive 
of  the  8th  day  of  October,  1906,  and  the  16th  day  of 
March,  1007,  and  the  rendition  of  said  services  was 
closed  on  the  16th  day  of  March,  1907;  that  thirty 
days  have  not  elapsed  since  that  time;  that  the 
amount  of  claimant's  demand  for  said  work  and 
labor  is  $525.00;  that  no  part  thereof  has  been  paid, 
and  that  there  is  now  due  and  unpaid,  after  deduct- 
ing all  just  credits  and  off-sets  the  sum  of  $525.00  in 
which  amount  claimant  claims  a  lien  upon  said 
property.     [32] 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

Karl  Karlson,  being  first  duly  sworn,  says  that  he 
is  the  claimant  named  in  the  foregoing  claim,  that 
he  has  read  the  same  and  knows  the  contents 
thereof,  and  believes  the  same  to  be  true. 

KARL  KARLSON. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1907. 

[Notarial  Seal]  J.  L.  REED, 

Notary  Public  in  and  for  the  Territory  of  Alaska, 
Residing  at  Seward. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Jul.  13,  1914.  Arthur  Lang, 
Clerk.     By  Chas.  A.  Hand,  Deputy. 

District  of  Alaska, 

Cook  Inlet  Precinct,  and  Recording  District, — ss. 

The  within  instrument  was  filed  for  record  at  5 
o'clock  P.  M.,  April  29,  1907,  and  duly  recorded  in 
Book  1  liens  on  page  73  of  the  records  of  said  dis- 
trict. 

JNO.  GOODELL, 
District  Recorder.     [33] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  233. 
THOMAS  H.  MEREDITH, 

Plaintiff, 

vs. 

DAVE  WALLACE  and  ERI  THOMPSON,  Copart- 
ners, as  WALLACE  and  THOMPSON, 

Defendants. 

Judgment  in  Meredith  vs.  Wallace,  et  al. 

This  cause  coming  on  regularly  for  trial  on  the 
5th  day  of  April,  1910,  E.  E.  Ritchie  and  J.  L.  Reed, 
appearing  as  counsel  for  plaintiff,  and  S.  0.  Mor- 
ford,  Esq.,  for  the  defendant  Eri  Thompson.  A  trial 
by  jury  having  been  waived  by  the  parties,  the 
cause  was  tried  by  the  Court  without  a  jury,  where- 
upon witnesses  on  the  part  of  the  plaintiff  and  de- 
fendant were  duly  sworn  and  examined  and  the  affi- 
davit of  S.  0.  Morford,  Esq.,  as  to  what  the  defend- 
ant Eri  Thompson  would  testify  if  present,  and 
documentary  evidence  introduced  by  plaintiff  and 
the  evidence  being  closed,  the  cause  was  submitted 
to  the  Court  for  consideration,  and  decision;  and, 
after  deliberation  thereon,  the  Court  files  its  find- 
ings of  fact  and  conclusions  of  law  in  writing,  and 
orders  that  judgment  be  entered  herein  in  favor  of 
the  plaintiff  in  accordance  therewith. 

Wherefore,  by  reason  of  the  law  and  the  findings 
aforesaid,  it  is  ordered,  adjudged  and  decreed  that 
Thomas  H.  Meredith,  the  plaintiff,  do  have  and  re- 
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cover,  of  and  from  the  defendants  Dave  Wallace 
and  Eri  Thompson,  copartners,  jointly  and  sever- 
ally, the  sum  of  One  Thousand  Five  Hundred  and 
Ninety-eight  Dollars  and  Eighty  Cents  ($1,598.80), 
with  interest'  thereon  at  the  rate  of  eight  per  cent 
per  annum  from  the  date  hereof  until  paid,  together 
with  the  plaintiff's  costs  and  disbursements  in- 
curred in  the  action,  amounting  to  the  sum  of 
$32.65. 

Dated  this  25th  day  of  April,  A.  D.  1910. 

PETER  D.  OVERFIELD, 
District  Judge.     [34] 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  April  25th,  1910.  Ed. 
M.  Lakin,  Clerk.     By  Thos.  S.  Scott,  Deputy. 

Entered  Court  Journal  No.  5,  page  824.  Plain- 
tiff's Exhibit  "A."     Cause  No.  S-9.     [35] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  8.-9. 

J.  L.  REED, 

Plaintiff, 
vs. 

ERI  THOMPSON  and  J.  M.  CUMMINGS, 

Defendants. 

Judgment  in  Reed  v.  Thompson,  et  al. 
This  cause  came  on  for  hearing  on  the  17th  day  of 
February,  A.  D.    1912,    and   was   heard   upon   the 
amended  complaint,  answers,  reply,  exhibits,  depo- 
sitions, affidavit,  proof  in  the  cause  and  arguments 
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of  counsel  and  the  cause  was  submitted  to  the  Court 
for  consideration  and  decision,  and  after  delibera- 
tion thereon  and  the  Court  having  rendered  its  de- 
cision therein,  files  its  findings  of  fact  and  conclu- 
sions of  law  in  writing. 

Wherefore,  it  is  by  the  Court  ordered,  adjudged 
and  decreed  that  the  conveyance  dated  the  25th  day 
of  October,  1909,  executed  by  Eri  Thompson  to 
J.  M.  Cummings  purporting  to  convey  to  J.  M.  Cum- 
mings  the  following  described  property,  situate,  ly- 
ing and  being  in  Susitna,  Cook  Inlet  Precinct,  Third 
Judicial  Division,  Territory  of  Alaska,  particularly 
described  as  follows,  to  wit: 

That  certain  placer  mining  claim  known  as 
the  Battle  Axe,  located  on  Thunder  Creek,  a 
tributary  of  Cache  Creek,  in  Cook  Inlet  Mining 
and  Recording  Precinct. 

An  undivided  one-half  interest  in  and  to  that 
certain  saloon  situated  in  the  Town  of  Susitna, 
Alaska,  known  as  Thompson  and  Price's  sa- 
loon; together  with  and  including  all  fixtures, 
cigar  and  liquor  license,  and  the  lot  or  parcel 
of  land  whereon  said  saloon  is  situated. 

That  certain  log  house  adjacent  to  John 
Jones'  bath-house  and  lying  between  said  bath- 
house and  the  general  merchandise  store  of 
H.  W.  Nagley,  in  said  Susitna;  together  with 
all  fixtures  and  chattels  therein  contained, 
owned  by  said  first  party;  and  also  that  certain 
log  cabin  situated  in  the  rear  of  said  log  house, 
with  all  chattels  or  other  property  therein  con- 
tained. 
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— was  made  with  intent  to  hinder,  delay  and  defraud 
the  creditors  of  the  said  Eri  Thompson,  and  is  void 
as  against  plaintiff's  judgment  rendered  in  Cause 
No.  233,  entitled  Thomas  H.  Meredith,  plaintiff,  vs. 
Dave  Wallace  and  Eri  Thompson,  copartners,  as 
Wallace  and  Thompson  and  as  against  plaintiff  in 
this  action. 

It  is  further  ordered,  adjudged  and  decreed  that 
plaintiff  be  [36]  and  is  hereby  declared  and  ad- 
judged to  have  a  valid  lien  under  his  judgment  given 
and  entered  in  cause  No.  233,  entitled  Thomas  H. 
Meredith,  plaintiff,  vs.  Dave  Wallace  and  Eri 
Thompson,  copartners  as  Wallace  and  Thompson, 
and  in  this  action  upon  the  real  property  described 
in  said  purported  conveyance  dated  the  25th  day 
of  October,  1909,  executed  by  Eri  Thompson  to  J.  M. 
Cummings,  described  as  follows,  to  wit,  situated,  ly- 
ing and  being  in  Susitna,  Cook  Inlet  Precinct,  Third 
Judicial  Division,  Territory  of  Alaska,  particularly 
described  as  follows,  to  wit: 

That  certain  placer  mining  claim  known  as 
the  Battle  Axe,  located  on  Thunder  Creek,  a 
tributary  of  Cache  Creek,  in  Cook  Inlet  Mining 
and  Recording  Precinct. 

An  undivided  one-half  interest  in  and  to  that 

certain  saloon  building  situated  in  the  town   of 

Susitna,    Alaska,    known    as    Thompson    and 

Price's  saloon;  and  the  lot  or  parcel  of  land 

whereon  said  saloon  building  is  situated. 

And  that  said  lien  commences  and  dates  from  the 

22d  day  of  May,  1910,  and  it  is  hereby  adjudged  that 

the  said  described  real  property  be  and  is  subject  to 
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plaintiff's  lien,  and  that  the  filing  and  recording  of 
said  purported  conveyance  dated  the  25th  day  of 
October,  1909,  executed  by  Eri  Thompson  to  J.  M. 
Cummings,  is  hereby  cancelled,  vacated  and  set 
aside  in  so  far  as  the  same  conflicts  with  plaintiff's 
judgment  or  rights  thereunder  of  plaintiff's  lien. 

And  it  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiff  in  this  action  is  at  liberty  to  pro- 
ceed upon  his  executions  heretofore  issued  upon  the 
judgment  in  cause  No.  233,  entitled  Thomas  H.  Mer- 
edith, plaintiff,  vs.  Dave  Wallace  and  Eri  Thompson, 
copartners  as  Wallace  and  Thompson,  or  to  issue 
another  execution  and  combine  in  one  execution  the 
principal  and  interest  and  attorneys'  fees  and  costs 
of  suits  and  expenses  of  sale  and  disbursements  in 
Cause  No.  233  and  in  this  action,  as  he  may  be  ad- 
vised; and  should  plaintiff  so  elect  to  proceed  under 
one  execution,  he  shall  after  deducting  the  expenses 
of  sale,  costs,  disbursements  and  attorney  fee  of  this 
action,  apply  the  surplus  to  the  satisfaction  of  his 
judgment  in  Cause  No.  233. 

Judgment  is  also  rendered  against  defendant  Eri 
Thompson  and  [37]  J.  M.  Cummings  for  the 
costs  and  accruing  costs  and  disbursements  of  this 
action,  taxed  at  $86.60,  for  which  an  execution  will 
issue. 

Done  in  open  court  this  4th  day  of  May,  1912. 
EDWARD  E.  CUSHMAN, 
District  Judge. 

Entered  Court  Journal  No.  6,  page  No.  784. 

[Endorsed]:  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  May  4th,  1912.  Ed. 
M.  Lakin,  Clerk.    By  Thos.  S.  Scott,  Deputy.    [38] 
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Defendant's  Exhibit  No.  1 — Agreement,  December 
7,  1911,  Between  Cummings  and  Harper. 
THIS    AGREEMENT    OF    MINING    OPTION, 

Made  and  entered  into  this  7th  day  of  December, 
A.  D.  1911, 

BETWEEN  J.  M.  Cummings,  of  Seward,  Alaska, 
the  party  of  the  first  part,  and  Al.  Harper,  of  the 
same  place,  the  party  of  the  second  part, 

WITNESSETH:  That  the  said  party  of  the  first 
part,  in  consideration  of  the  sum  of  One  Dollar 
($1.00),  lawful  money  of  the  United  States  of  Amer- 
ica, paid  to  the  party  of  the  first  part  by  the  party 
of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  further  consideration  of  the 
covenants  and  agreements  on  the  part  of  the  said 
party  of  the  second  part,  hereinafter  contained, 
agrees  to  sell  and  convey  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  the  following  de- 
scribed mining  location,  to  wit: 

THE  BATTLE  AXE  ASSOCIATION  PLACER 
CLAIM  situate  on  Thunder  Creek,  tributary  to 
Cache  Creek,  in  Cook  Inlet  mining  precinct.  Terri- 
tory of  Alaska,  comprising  about  One  Hundred  and 
Sixty  (160)  acres, 

For  the  Sum  of  Ten  Thousand  Dollars  ($10,000) 
lawful  money  of  the  United  States  of  America,  to  be 
paid  by  the  party  of  the  second  part  to  the  party  of 
the  first  part,  as  follows,  to  wit : 

The  sum  of  Four  Thousand  Dollars  ($4000.00')  on 
or  before  January  15th,  1912, 
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And  the  further  Sum  of  Three  Thousand  Dol- 
lars ($3000.00)  on  or  before  July  15th,  1912, 

And  the  further  sum  of  Three  Thousand  Dollars 
($3000.00)  on  or  before  September  1st,  1912. 

All  deferred  payments  to  be  made  at  the  Bank  of 
Seward,  Seward,  Alaska. 

In  the  event  of  failure  to  comply  with  any  of  the 
terms  hereof  by  the  said  party  of  the  second  part, 
the  said  party  of  the  first  part  shall  be  relieved  from 
all  obligations,  in  law  or  in  equity,  to  convey  said 
property,  and  shall  have  the  immediate  right  [39] 
of  possession,  and  the  said  party  of  the  second  part 
shall  forfeit  all  right  thereto,  and  all  payments  made 
thereon  as  full,  complete  and  liquidated  damages. 

Upon  the  final  payment  by  the  party  of  the  sec- 
ond part  to  the  party  of  the  first  part,  the  party  of 
the  first  part  shall  execute  and  deliver  a  proper  deed 
of  release  and  conveyance  to  the  party  of  the  second 
part,  of  said  mining  claim. 

And  it  is  further  understood  and  agreed  by  and 
between  the  parties  hereto,  that  should  the  said 
party  of  the  second  part  fail  to  make  any  of  the  said 
deferred  payments,  at  the  time  and  in  the  manner 
herein  provided,  then  said  party  of  the  first  part,  at 
his  option,  has  the  right  to  declare  this  agreement 
null  and  void,  upon  ten  days'  notice,  in  writing,  to 
the  party  of  the  second  part,  filed  with  said  Bank  of 
Seward. 

And  it  understood  that  the  stipulations  aforesaid 
are  to  apply  to  and  bind  the  heirs,  administrators, 
executors  and  assigns  of  the  respective  parties. 
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IN  WITNESS  WHEREOF,  the  parties  hereto 
have  set  their  hands  and  seals,  in  duplicate,  the  day 
and  year  in  this  agreement  first  above  written. 

J.  M.  CUMMINGS.     (Seal) 
Witness  to  Sig.     J.  M.  C: 
S.  0.  MORFORD, 
CURTIS  R.  MORFORD. 

Lewiston,  Idaho,  December  19,  1911. 
For  the  sum  of  One  Dollar  ($1.00)  the  receipt 
whereof  is  hereby  acknowledged,  and  other  valuable 
considerations,  I  hereby  sell,  assign,  transfer  and 
set  over  unto  M.  A.  Ellis,  the  foregoing  contract,  or 
option,  he  assuming  all  the  liabilities,  covenants  and 
obligations  therein  expressed  to  kept  and  performed 
by  myself. 

AL.  HARPER. 
Witnesses : 

DWIGHT  E.  HODGE. 
Defendant's  Exhibit  #1.     S^— 49.     [40] 
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Defendant's  Exhibit  No.  2 — ^Abstract  of  Title  of 
Battle  Axe  Association  G-roup,  etc. 

ABSTRACT  OF  TITLE  OF  THE  BATTLE 
AXE  ASSOCIATION  GROUP 
AS  APPEARS  OF  RECORD  IN  THE  COOK  IN- 
LET PRECINCT, 
THIRD  DIVISION,  TERRITORY  OF  ALASKA. 
SEPTEMBER  7th,  1912. 
Defendant's  Exhibit  No.  2.    Cause  S-49.     [41] 

POWER  OF  ATTORNEY. 
From,  Walter  James,  Eugene  Morrison,  John  Pull- 
man, Eri  Thompson,  D.  E.  Wallace,  Fred  Alex- 
ander and  M.  B.  Anthony  to  Joseph  LeClair  of 
Seward,  Alaska. 
To  locate,  stake  and  record  for  us  and  each  of  us 
lode  claim,  placer  mining  ground,  coal  claims,  tim- 
ber land,  mill  sites  or  any  other  valuable  mining  or 
mineral  lands  in  the  Territory  of  Alaska,  and  hav- 
ing located  the  same  to  bargain,  sell,  grant,  release 
and  convey  the  same  or  any  part  thereof,  entire  or 
in  separate  parcels,  to  make  proper  deeds,  leases, 
or  other  instruments  in  writing  affecting  the  same, 
to  seal,  sign  and  deliver  the  same  to  such  person  or 
persons  as  our  said  Attorney  may  desire,  to  receive 
and  receipt  in  ours  or  each  of  our  names  any  sum  or 
sums  of  money  for  the  same  as  our  said  Attorney 
may  desire,  hereby  giving  and  granting  unto  our 
said  Attorney  full  power  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the  premises  as  fully 
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to  all  intents  and  purposes  as  we  might  or  could  do  if 
personally  present,  hereby  ratifying  and  confirming 
all  that  our  said  Attorney  shall  lawfully  do  or  cause 
to  be  done  by  virtue  of  these  presents. 

This  Power  of  Attorney  shall  be  in  force  and  irre- 
vocable for  the  period  of  five  years. 
Dated  January  A.  D.  1906. 
Signed: 

WALTER  JAMES. 
EUGENE  MORRISON. 
JOHN  PULLMAN. 
ERI  THOMPSON. 
D.  E.  WALLACE. 
FRED  ALEXANDER. 
M.  B.  ANTHONY. 
Witnessed  in  presence  of: 

H.  H.  HILDRETH. 
S.  M.  GRAFF. 
Acknowledged    before    H.    H.    Hildreth,    United 
States  Commissioner,  Third  Division,  Territory  of 
Alaska,     residing     at     Seward.    Acknowledgment 
taken  Jan.  23d,  1906. 

Filed  for  record  April  1,  1906,  2  P.  M.,  and  rec- 
orded in  Vol.  1,  Mining  Locs.,  at  page  246. 
[Seal]  JOHN  GOODELL, 

Dist.  Rec.     [42] 

NOTICE  OF  PLACER  LOCATION. 

Known  as  Battle  Ax  Group,  on  Thunder  Creek  a 
tributary  of  Cache  Creek,  Cook  Inlet  Precinct  and 
Recording  District,  Third  Div.,  Territory  of 
Alaska. 

Located  Feb.  24th,  1906. 
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Filed  for  record  April  1, 1906,  2  P.  M.  and  recorded 
in  Vol.  1,  page  249,  Min.  Locs. 

Locators : 

WALTER  JAMES. 
JOHN  PULLMAN. 
ERI  THOMPSON. 
D.  E.  WALLACE. 
FRED  ALEXANDER. 
M.  B.  ANTHONY. 
JOS.  LeCLAIR. 
EUGENE  MORRISON. 
By  JOE  LeCLAIR, 

Attorney  in  Fact. 
JOHN  GOODELL, 
Dist.  Recorder.     [43] 

DEED  OF  MINING  CLAIM. 

This  Indenture  made  this  14th  day  of  January, 
1908,  between  Walter  James,  Eugene  Morrison, 
John  Sullivan,  Eri  Thompson,  D.  E  Wallace,  Fred 
Alexander  and  W.  B.  Anthony,  by  their  Attorney  in 
fact  Joe  LeClair  and  Joe  LeClair  the  parties  of  the 
first  part,  and  John  Sheridan  of  Seward,  Alaska,  the 
party  of  the  second  part. 

Consideration  $100.00,  lawful  money  of  the 
United  States,  to  them  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged. 

Release  and  forever  quitclaim  unto  the  said  party 
of  the  second  part,  and  to  his  heirs  and  assigns,  the 
following  described  tract  of  land,  situated,  lying 
and  being  in  the  Cook  Inlet  Recording  District, 
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Alaska,  particularl}^  bounded  and  described  as  fol- 
lows, to- wit: 

An  undivided  one  half  interest  in  and  to  that 
certain  Association  placer  claim  consisting  of  160 
acres  known  as  the  Battle  Ax  group,  situated  on 
Thunder  Creek,  a  tributary  of  Cache  Creek,  a  trib- 
utary of  the  Kahiltna  River  in  the  Cook  Inlet 
Recording  District,  Alaska,  the  Location  Notice  of 
which  dated  Feb.  24,  1906,  is  recorded  on  page  249 
of  Book  I — of  Min.  Loc.  of  said  Recording  District. 

Signed: 
WALTER  JAMES.  Seal. 

EUGENE   MORRISON. 
JOHN  SULLIVAN. 
ERI  THOMPSON. 
D.  E.  WALLACE. 
FRED  ALEXANDER. 
W.  B.  ANTHONY. 
By  Their  Attorney  in  Fact, 
JOE  LeCLAIR. 
JOE  LeCLAIR.  Seal. 

Signed,  Sealed  and  Delivered  in  Presence  of: 

WM.  H.  WHITTLESEY. 
JOHN  KUSTWIN. 
Acknowledged  Jan.  14th,  1908,  at  Valdez,  Alaska, 
before  Wm.  H.  Whittlesey,  Notary  Public,  Ter.  of 
Alaska,  residing  at  Valdez.     For  Acknowledgment 
of  this  deed,  see  page  201. 

Recorded  Feb.  6th,  1908,  at  4:30  P.  M.  in  Vol.  I 
of  Deeds,  at  page  197,  records  of  Cook  Inlet  Pre- 
cinct. 

(Seal)  J.  GOODELL, 

Dist.  Rec.     [44] 
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DEED. 
Dated  January  14tli,  1908. 
Between   Walter  James,   Eugene   Morrison,   John 
Sullivan,  Eri  Thompson,  D.  E.  Wallace,  Fred 
Alexander,  by  their  and  each  of  their  Attorney 
in  fact  Joe  LeClair  and  Joe  LeClair  the  parties 
of  the  first  part  and  M.  B.  Anthony  the  party 
of  the  second  part. 
Consideration  One  Hundred  Dollars  lawful  money 
of  the  United  States  to  them  in  hand  paid  by  party 
of  second  part,  receipt  acknowledged. 

Forever  Quit-Claim  unto  the  party  of  the  second 
part,  his  heirs  and  assigns  the  following  lot,  parcel 
or  tract  of  land  situated,  lying  and  being  in  the  Cook 
Inlet  Recording  District,  Alaska,  particularly  de- 
scribed as  follows,  to  wit: 

All  of  their  and  each  of  their  interest  in  and  to 
that  certain  Association  placer  claim,  consisting  of 
IGO  Acres,  known  as  the  Battle  Ax  Group,  situated 
on  Thunder  Creek,  a  tributary  of  Cache  Creek,  a 
tributary  of  Kahiltna  River  in  the  Cook  Inlet 
Recording  District,  Alaska,  the  location  Notice  of 
which  Claim  dated  Feb. — 14 — 1906  is  recorded  in 
Vol.  I  at  Page  249  of  Min.  Loc,  of  the  records  of 
said  Recording  District. 
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Signed: 

WALTER  JAMES.  (Seal) 

EUGENE  MORRISON. 
JOHN  SULLIVAN. 
ERI  THOMPSON. 
D.  E.  WALLACE. 
FRED  ALEXANDER. 
By  Their  Attorney  in  Pact, 
JOE  LeCLAIR. 
JOEl  LeCLAIR. 
Witnesses : 

WM.  H.  WHITTLESEY. 
JOHN  KUSTWIN. 
Acknowledged  Jan.   14tli,  1908,  before  Wm.  H. 
Whittlesey,  Notary  Public,  Ter.  Alaska,  residing  at 
Valdez. 

Filed  for  record  Feb.  6th,  1908,  at  4:30  P.  M., 
and  recorded  in  Vol.  I,  Deeds,  at  page  198,  Records 
of  Cook  Inlet  Precinct  and  Recording  Dist. 
(Seal)  J.  GOODELL, 

Dist.  Recorder.     [45] 

DEED. 
Dated  Jan.  15,  A.  D.  1908. 
Between  W.  B.  Anthony  of  Seward,  Alaska,  party  of 
first  part,  and  Joe  LeClair  of  Seward,  Alaska, 
the  party  of  the  second  part. 
Consideration — One     Hundred     Dollars     lawful 
money  of  United  States  to  him  in  hand  paid,  receipt 
acknowledged,    does    hereby    remise,    release,    and 
forever  Quit-Claim  unto  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns  the  following  de- 
scribed tract,  lot  or  parcel  of  land,  situated  and  lying 
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and  being  in  the  Cook  Inlet   Recording  District, 
bounded  and  described  as  follows,  to  wit: 

An  undivided  one  half  interest  in  and  to  that  cer- 
tain Association  placer  claim*  consisting  of  160  acres 
known  as  the  Battle  Ax  Group,  situated  on  Thunder 
Creek  a  tributary  of  Cache  Creek,  a  tributary  of 
Kahiltna  River  in  the  Cook  Inlet  Recording  Dis- 
trict, Alaska,  the  loc.  Notice  of  which  claim  dated 
Feb.  24,  1906,  is  recorded  on  page  249  of  Book  I  of 
Min.  Loc.  of  the  records  of  said  Recording  District. 

Signed: 
M.  B.  ANTHONY. 
Witnesses : 

WM.  H.  WHITTLESEY. 
ERI  THOMPSON. 
Acknowledged  Jan.  15th,  A.  D.  1908,  before  Wm. 
H.    Whittlesey,    a    Notary    Public,    Territory    of 
Alaska,  Residing  at  Valdez. 

Filed  for  record  March  6,  1908,  at  2  P.  M.,  and 
recorded  in  Vol.  1,  Deeds,  at  page  209,  Records  of 
Cook  Inlet  Precinct. 

[Seal]  J.  GOODELL, 

Dist.^Rec.     [46] 

DEED. 
Dated  6th  day  of  March,  A.  D.  1908. 
Between  Joe  LeClair  and  John  Pullman,  the  parties 
of  the  first  part,  and  Joe  LeClair,  Sr.,  of  Detroit, 
Mich.,  the  party  of  the  second  part. 
Consideration — One  Dollar  of  the  United  States 
of  America,  to  them  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  of  which  is  hereby 
acknowledged,   do   by   these  presents,   remise,   re- 
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lease  and  forever  Quit-Claim  unto  the  said  party  of 
the  second  part,  and  to  his  heirs  and  assigns  the 
following  tract,  parcel  or  lot  of  land  situate,  lying 
and  being  in  the  Cook  Inlet  Recording  District,  de- 
scribed as  follows,  to  wit: 

An  undivided  one  half  interest  in  and  to  that  cer- 
tain Association  Mining  Claim  of  160  acres  known 
as  the  Battle  Ax,  Situated  on  Thunder  Creek,  a  trib- 
utary of  Cache  Creek  in  Cook  Inlet  Precinct,  Alaska, 
the  Location  Notice  of  which  claim  being  of  record 
page  249  of  Book  I — records  of  said  precinct. 
Signed: 

JOE  LeCLAIR.  Seal 

JOHN  PULLMAN.     Seal 
By  JOE  LeCLAIR, 

Atty.  in  Fact. 
Witnessed : 

G.  W.  PALMER. 
JOHN  GOODELL. 
Acknowledged    March    6th,    1908,    before    John 
Goodell,  U.  S.  Commissioner. 

Filed  for  record  March  6th,  1906,  and  recorded  in 
Vol.  I,  Deeds,  at  page  210. 

[Seal]  J.  GOODELL, 

Dist.  Rec.  Cook  Inlet  Precinct.     [47] 

DEED. 

Dated  March  3d,  1908. 
Between    John    Sheridan  of    Seward,  Alaska,  the 
party  of  the  first  part,  and  Eri  Thompson,  the 
party  of  the  second  part. 
Consideration. — One  hundred  dollars,  Gold  Coin 
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of  the  United  States,  the  receipt  of  which  is  hereby 
acknowledged,  has  granted,  bargained,  sold,  remised, 
released  and  forever  Quitclaimed  unto  the  said  party 
of  the  second  part,  and  to  his  heirs  and  assigns,  the 
undivided  one-half  interest  in  and  to  that  certain 
Association  placer  mining  claim  consisting  of  one 
hundred  and  sixty  acres,  known  as  the  "Battle  Ax'* 
Group  situated  on  Thunder  Creek  a  tributary  of 
Cache  Creek,  a  tributary  of  Kahiltna  River  in  the 
Cook  Inlet  Recording  District,  Territory  of  Alaska. 
The  location  Notice  of  which  dated  Feb.  24th,  1906, 
is  recorded  on  page  249  of  Book  I  of  Mining  Loca- 
tions of  Cook  Inlet  Recording  Precinct,  said  Terri- 
tory of  Alaska. 

Signed : 
JOHN  SHERIDAN.     (Seal) 

Witnessed : 

S.  O.  MORFORD. 
CURTIS  R.  MORFORD. 

Acknowledged  Third  day  March,  1908,  before  S. 
0.  Morford,  Notary  Public,  District  of  Alaska. 

Filed  for  record  Dec.  14,  1908,  request  of  Eri 
Thompson  at  11:50  A.  M.  and  recorded  in  Vol.  I, 
Deeds,  at  page  278. 

[Seal]  H.  S.  FARRIS, 

Recorder,  Cook  Inlet  Precinct. 
[48] 

DEED. 

Dated  11th  day  of  July,  1908. 

Between  Joe  LeClair,  Sr.,  of  Detroit,  Michigan 

and  Joe  LeClair,  Jr.,  of  Susitna,  Alaska,  Attorney 

in  fact,  the  parties  of  the  first  part,  and  Eri  Thomp- 
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son,  of  Susitna,  Alaska,  the  party  of  the  second 
part,  for  and  in  consideration  of  the  sum  of  One  and 
no/100  Dollars  Gold  Coin  of  the  United  States  of 
America  to  them  in  hand  paid  by  the  said  party  of 
the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged have  granted,  bargained,  sold,  remised, 
released  and  forever  Quit-Claimed  unto  the  said 
party  of  the  second  part,  and  to  his  heirs  and  as- 
signs, the  following  described  property,  to  wit: 
One-half  interest  (undivided)  in  and  to  that  certain 
Association  placer  mining  claim,  consisting  of  one 
hundred  and  sixty  acres  known  as  "Battle  Ax," 
situated  on  Thunder  Creek,  a  tributary  of  Cache 
Creek,  the  Cook  Inlet  Recording  Precinct,  Territory 
of  Alaska,  the  Location  Notice  of  said  claim  is  re- 
corded on  page  249,  of  Book  I,  records  of  said  Pre- 
cinct. 

Signed : 
JOE  LeCLAIR,  Sr.     Seal. 
By  JOE  LeCLAIR,  Jr. 

Attorney  in  Fact. 
Witnessed : 

JOHN  SHERIDAN, 
H.  W.  NAGLEY. 
Not  acknowledged. 

Filed  for  record  Dec.  14,  1908,  at  11 :50  A.  M.  at 
request  of  Eri  Thompson  and  recorded  in  Vol.  1, 
Deeds,  at  page  279. 

H.  S.  FARRIS, 
Recorder. 
[49] 
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QUITCLAIM  DEED. 

Dated  25th  day  of  October,  1909. 
Between  Eri  Thompson  of  Susitna,  Alaska,  the  party 
of  the  first  part,  and  J.  M.  Cummings,  of  Valdez, 
Alaska,  the  party  of  the  second  part : 

Consideration,  the  sum  of  One  ($1.00)  Dollar, 
lawful  money  of  the  United  States  of  America,  to 
him  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
does  by  these  presents  remise,  release  and  forever 
Quitclaim  unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigns  the  following  described 
property,  situate,  lying  and  being  in  Susitna  Cook 
Inlet  Precinct,  Third  Judicial  Division,  Territory 
of  Alaska,  particularly  described  as  follows,  to  wit : 

That  certain  placer  Mining  Claim  known  as  the 
Battle  Axe,  located  on  Thunder  Creek,  a  tributary 
of  Cache  Creek,  in  Cook  Inlet  Mining  and  Recording 
Precinct;  an  undivided  one-half  interest  in  and 
to  that  certain  Saloon  situated  in  the  town  of  Su- 
sitna, Alaska,  known  as  Thompson  and  Price's 
Saloon;  together  with  and  including  ail  fixtures, 
cigars  and  liquor  license,  and  the  lot  or  parcel  of 
land  whereon  said  Saloon  is  situated. 

That  certain  log  house  adjacent  to  John  Jones' 
bath  house  and  lying  between  said  bath  house  and 
the  General  Merchandise  Store  of  H.  W.  Nagley  in 
said  Susitna ;  together  with  all  fixtures  and  chattels 
therein  contained,  owned  by  said  first  party  and  also 
that  certain  log  cabin  situated  in  the  rear  of  said 
log  house  with  all  chattels  or  other  property  therein 
contained. 
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To  have  and  to  hold  all  and  singular  the  said  prem- 
ises, together  with  the  appurtenances  unto  the  said 
party  of  the  second  part,  and  to  his  heirs  and  assigns 
forever.     [50] 

Signed : 
ERI  THOMPSON,     (Seal) 
Witnessed : 

H.  S.  FAERIS. 
WILLARD  Y.  SCOTT. 
Acknowledged  2'5th  day  of  October,  A.  D.  1909,  be- 
fore H.  S.  Farris,  a  Notary  Public  in  and  for  the 
Territory  of  Alaska,  residing  at  Susitna. 

Filed  May  22,  1910,  at  8:30  P.  M.,  request  Eri 
Thompson. 

[Seal]  H.  S.  F., 

Recorder. 
Recorded  in  Vol.  1,  Deeds,  at  page  424,  Records  of 
Cook  Inlet  Precinct.     [51] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  the  undersigned  clerk  of  the  District  Court  of 
the  Territory  of  Alaska,  Third  Division,  do  hereby 
certify  that  the  following  is  a  full  and  correct  copy 
of  the  original  entry  in  the  judgment  docket.  Volume 
I  of  the  District  Court  Territory  of  Alaska,  Third 
Division,  as  the  same  appears  on  page  260,  at  line  7, 
the  same  being  of  record  in  my  office. 
Judgment  Debtor . . .  Thompson  Eri  &  Wallace  Dave. 
Judgment  Creditor Meredith  Thos.  H. 

Principal,  $1,598.80 
Amt.  of  judgment :  Interest,  8%  from  date  until  paid 

Costs,  $32.65 
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Date  of  entry  in  Journal,  April  25,  1910.     Volume  5, 

Page  824. 
When  docketed :  April  29, 1910. 

In  testimony  whereof,  I  have  subscribed  my  name 
and  affixed  the  Seal  of  the  Court  at  Valdez,  Alaska, 
this  29th  day  of  April,  1910. 
[District  Court  Seal] 

Signed:    ED.  M.  LAKIN, 

Clerk. 
By  Thos.  S.  Scott, 

Deputy. 

Filed  for  record  May  22,  1910,  at  11 :10  P.  M.,  re- 
quest of  J.  L.  Eeed. 

H.  S.  FARRIS, 
District  Recorder. 
Recorded  in  Volume  1,  page  1,  Orders  and  Judg- 
ment Affecting  Real  Estate.     [52] 

RECEIPT. 

$4,000.00.  Seward,  Alaska. 

Received  of  M.  A.  Ellis,  per  Charles  and  Al  Har- 
per, the  sum  of  Pour  Thousand  Dollars  ($4,000.00) 
in  full  of  payment  due  January  15th,  1912,  upon  that 
certain  contract  entered  into  between  J.  M.  Cum- 
mings  and  Al  Harper  on  the  7th  day  of  December, 
1911,  for  the  sale  of  the  Battle  Axe  Association 
Placer  Claim,  situated  on  Thunder  Creek,  in  the 
Cook  Inlet  Mining  Precinct,  District  of  Alaska,  con- 
taining one  hundred  and  sixty  acres;  said  contract 
having  been  duly  assigned  and  transferred  by  the 
said  Al  Harper  to  M.  A.  Ellis. 

Signed:    J.  M.  CUMMINGS. 

Acknowledged,  before  Curtis  S.  Morford,  a  Notary 
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Public  in  and  for  the  District  of  Alaska,  residing  at 
Seward. 

Filed  for  record  March  11th,  1912,  at  3  o'clock 
P.  M. 

LEE  VAN  SLYKE, 
Commissioner    and    Ex-officio    Eecorder,    Susitna, 
Alaska,    Cook    Inlet    Precinct,    Territory    of 
Alaska. 
Recorded  in  Vol.  1,  Miscellaneous,  at  page  41,  Rec- 
ords of  said  Precinct.     [53] 

United  States  of  America, 
Territory  of  Alaska, 
Cook  Inlet  Precinct. 

I,  the  undersigned  United  States  Commissioner 
and  Ex-officio  Recorder  of  the  Cook  Inlet  Precinct 
and  Recording  District  of  Alaska,  and  the  legal  cus- 
todian of  Notices  of  Location  and  the  Records  of 
Transfers  of  Mining  Claims  in  said  district, — 

DO  HEREBY  CERTIFY:  That  the  foregoing 
abstract  of  title  to  the  Battle  Axe  Group  of  Placer 
Mining  Claims,  which  abstract  contains  12  sheets  in 
all,  numbered  1  to  12,  inclusive,  is  full  and  correct 
title  to  said  claim  or  any  part  of  same  which  appears 
of  record  other  than  those  set  forth  in  the  foregoing 
abstract. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  Susitna, 
Alaska,  on  this  7th  day  of  September,  A.  D.  1912. 

[Seal  of  U.  S.  Commissioner] 

Signed:    LEE  VAN  SLYKE, 
U.  S.  Commissioner  and  Ex-officio  Recorder.     [54] 
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Defendant's  Exhibit  3 — Quitclaim  Deed,  February 
28,  1913,  Between  Cummings  and  Ellis. 
THIS  INDENTURE,  made  the  twenty-eighth  day 
of  February,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  thirteen,  between  J.  M.  CUM- 
MINGS, of  Seattle,  Wash,  (formerly  of  Valdez  and 
Sew^ard,  District  of  Alaska),  the  party  of  the  first 
part,  and  M.  A.  ELLIS,  of  Seattle,  King  County, 
Wash.,  the  party  of  the  second  part,  WITNESS- 
ETH :  That  the  said  party  of  the  fij'st  part,  for  and 
in  consideration  of  the  sum  of  Ten  Thousand  and 
00/100  Dollars,  lawful  money  of  the  United  States 
of  America,  to  him  in  hand  paid  by  the  said  party  of 
the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, has  sold,  remised  and  forever  quit- 
claimed, and  by  these  presents  does  sell,  remise,  re- 
lease and  forever  quitclaim  unto  the  said  party  of 
the  second  part,  and  to  his  heirs  and  assigns  the  fol- 
lowing described  property  situate,  lying  and  being 
in  the  Susitna  and  Cook  Inlet  Precinct,  Third  Judi- 
cial Division,  District  of  Alaska,  more  particularly 
described  as  follows  to  wit :  That  certain  association 
placer  mining  claim,  consisting  of  one  hundred  sixty 
(160)  acres,  known  as  the  "Battle  Ax  Group"  situ- 
ated on  Thunder  Creek,  a  tributary  to  Cache  Creek, 
a  tributary  to  the  Kahiltna  River,  in  the  Cook  Inlet 
Recording  Precinct,  District  of  Alaska ;  the  location 
notice  of  which  dated  February  24th,  1906,  is  re- 
corded in  Volume  one  (1)  on  page  two  hundred  forty- 
nine  (249),  of  Mining  Locations,  of  the  records  of 
said  Recording  District. 
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TO  HAVE  AND  TO  HOLD,  all  and  singular,  the 
said  premises,  together  with  the  appurtenances  and 
privileges  thereunto  incident,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever. 

IN  WITNESS  WHEREOF,  the  said  party  of  the 
first  part  has  hereunto  set  his  hand  and  seal  the  day 
and  year  first  above  written. 

J.  M.  CUMMINGS.     (Seal) 
Signed,  sealed  and  delivered  in  presence  of : 

ERI  THOMPSON. 
S.  O.  MORFORD.     [55] 

Province  of  British  Columbia, 
County  of  Caribas, 
District  of  Lillooch, — ss. 

I,  Samuel  Gibbs,  a  Notary  Public  for  the  Province 
of  British  Columbia,  do  hereby  certify  that  on  this 
twenty-eighth  day  of  February,  A.  D.  191o,  person- 
ally appeared  before  me  J.  M.  Cummings  to  me 
known  to  be  the  individual  described  in  and  who  exe- 
cuted the  within  instrument,  and  acknowledged  that 
he  executed  the  same  as  his  free  and  voluntary  act 
and  deed,  for  the  uses  and  purposes  therein  men- 
tioned. 

Given  under  my  hand  and  official  seal  this  28th  day 
of  February,  A.  D.  1913. 

SAMUEL  GIBBS, 
Notary  Public  in  and  for  the  Province  of  British 
Columbia,  Residing  at  Lillooch. 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 
FILED  FOR  RECORD  AT  REQUEST  of  J.  E. 
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Chapman  of  Thunder  Creek  Mining  Co.,  on  the  28th 
day  of  Mar.,  1913,  at  15  minutes  past  8  A.  M.  and  re- 
corded in  volume  2  Supp'l  of  Deeds,  page  151  Rec- 
ords of  Cook  Inlet,  Precinct  Alaska. 

LEE  VAN  SLYKE, 
U.  S.  Commissioner  and  Ex-officio  Recorder. 

H.  W.  Nagley, 
Deputy. 
Defendant's  Exhibit  #3.     S-49.     [56] 


Defendant's  Exhibit  4— Letter,  October  11,  1912, 
to  Clerk  of  Court. 

October  11,  1912. 
Clerk  of  Court, 

Valdez,  Alaska. 
Dear  Sir: — 

The  copy  of  complaint  in  Snooks  vs.  Thompson 
et  al.  just  received.  Enclosed  please  find  my  check 
for  $1.40  in  payment  of  the  same.  As  soon  as  you 
receive  return  of  attachment,  please  send  me  a  copy 
of  the  writ  and  the  return,  as  I  am  informed  an  at- 
tachment has  been  placed  upon  the  property  at 
Susitna. 

Very  truly  yours. 
Defendant's  Exhibit  #4.     S-49. 
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Exhibit — Letter,  October  8,  1912,  Lakin  to  Morf ord. 
DEPARTMENT  OF  JUSTICE. 

Office  of 
CLERK  OF  THE  DISTRICT  COURT 

For  the  Territory  of  Alaska, 

Third  Division. 

Valdez. 

Oct.  8th,  1912. 
S.  O.  Morford,  Esq., 
Seward,  Alaska. 
Dear  Sir: 

In  compliance  with  your  telegram  of  this  date,  I 
enclose  herewith  a  certified  copy  of  the  complaint  in 
cause  #S-20. 

As  there  has  been  no  return  of  the  Writ  of  Attach- 
ment, I  am  unable  to  send  certified  copy  of  that  or 
the  return. 

The  charge  for  the  copy  sent  is  $1.40. 

Yours  very  truly, 

ED.  M.  LAKIN, 
Clerk.     [57] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S/49. 
J.  L.  REED, 

Plaintiff, 
vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 
MINGS, 

Defendants. 
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Opinion. 

In  August,  1912,  William  Snook  and  Karl  Karlson 
commenced  separate  actions  in  this  court  against  the 
defendant  Thompson  and  one  Dave  Wallace  for 
labor  performed  by  them  in  the  year  1907  for  said 
Thompson  and  Wallace  on  the  Battle  Ax  group  of 
mining  claims  on  Thunder  Creek,  Cook  Inlet  record- 
ing district,  Alaska. 

On  July  14,  1914,  judgment  by  default  was  recov- 
ered by  J,  L.  Reed,  substituted  as  plaintiff  for  said 
Karl  Karlson  against  said  Thompson  and  Wallace 
for  the  sum  of  $822.30  and  costs  and  on  said  July  14, 
1914,  judgment  was  rendered  by  default  in  favor  of 
said  Snook  against  said  Thompson  and  Wallace  for 
the  sum  of  $582.68  and  said  judgment  was  subse- 
quently assigned  to  the  plaintiff  Reed,  who  brings 
this  action  to  subject  the  said  Battle  Ax  mining  claim 
to  the  lien  of  tw^o  certain  attachments  levied  upon 
said  mining  claim  on  the  22d  day  of  September,  1912, 
in  said  actions  brought  by  Snook  and  Karlson. 

On  the  25th  day  of  October,  1909,  the  defendant, 
Eri  Thompson,  executed  a  conveyance,  in  form  a 
quitclaim  deed,  to  the  defendant  herein,  J.  M.  Cum- 
mings,  conveying  the  said  Battle  Ax  mining  claim 
and  other  property,  which  said  deed  was  recorded  in 
the  office  of  the  recorder  at  Susitna,  in  the  Cook  Inlet 
recording  precinct,  Alaska,  May  22,  1910. 

On  April  25,  1910,  the  above-named  plaintiff',  J.  L. 
Reed,  recovered  [58]  a  judgment  against  the  de- 
fendant Eri  Thompson  and  Dave  Wallace  for  the 
sum  of  $1,598.80  and  costs,  for  work  and  labor  per- 
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formed  by  plaintiff's  assignors  on  the  said  Battle 
Ax  mining  claim  in  the  year  1907  and  on  the  22d  day 
of  September,  1910,  brought  an  action  to  set  aside 
the  said  deed  made  by  Thompson  to  Cummings  on 
October  25,  1909,  as  fraudulent  and  made  to  hinder 
and  delay  creditors.  This  court  adjudged  said  deed 
void  for  fraud.  An  appeal  was  taken  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  on  the  3d  day  of  February,  1913,  said  judg- 
ment was  aflfii-med  by  said  Circuit  Coui-t  of  Appeals. 
The  decision  in  said  cause,  entitled  Thompson  et  al. 
vs.  Reed  is  found  in  the  202  Federal  Reporter  at 
page  870. 

On  December  7,  1911,  said  defendant  Cummings 
granted  an  option  to  purchase  said  Battle  Ax  mining 
claim  to  one  Al  Harper  for  the  sum  of  $10,000  to  be 
paid  as  follows:  The  sum  of  $4,000  on  or  before  Jan- 
uary 15,  1912;  the  sum  of  $3,000  on  or  before  July 
15,  1912,  and  the  further  sum  of  $3,000  on  or  before 
September  1,  1912,  payments  to  be  made  at  the  Bank 
of  Seward,  Alaska.  On  December  19,  1911,  said  Al 
Harper  assigned  all  his  interest  in  and  to  said  option 
to  the  defendant  M.  A.  Ellis. 

The  testimony  shows  that  Ellis  made  the  first  pay- 
ment of  $4,(XJ0  in  February,  1912.  The  second  pay- 
ment of  $3,000  was  made  in  August,  1912.  The  final 
payment  of  $3,000  was  made  in  February,  1913,  and 
Cummings  executed  a  deed  to  Ellis  on  February  28, 
1913,  for  said  Battle  Ax  mining  claim. 

This  present  action  is  brought  to  subject  the  said 
Battle  Ax  mining  claim  to  the  lien  of  said  two  at- 
tachments levied  on  the  ground  on  September  22, 
1912. 
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Said  attaolimeiits  were  made  by  the  special  officer, 
by  posting  [59]  ivrtitied  copies  of  the  writs  of 
attachment  in  a  conspicuous  place  on  said  mining 
claim. 

Defendants  claim  that  no  lien  was  ever  acquired 
thereby  for  the  reason  among  others  that  no  t^ertifi- 
cate  was  tiled  with  the  reiH>rder  in  said  preiMnct 
within  ten  days  after  the  attachment  as  pro\ided  in 
set^tion  974.  Compiled  L;\ws  of  Alaska.  Said  section 
reads : — 

**If  real  property  be  attached,  the  marshal 
shall  make  a  certificate  i*ontaining  the  title  of 
the  cause,  the  names  of  the  parties,  a  description 
of  such  real  property,  and  a  statement  that  the 
same  has  Ix^en  attached  at  the  action  of  the 
plaintiff,  and  the  date  thereof.  Within  ten 
days  from  the  date  of  the  attachment,  the  mar- 
shal shall  deliver  such  certificate  to  the  cmmnis- 
sioner  as  ex-officio  recorder  of  the  rei\^rding  dis- 
trict in  which  siiid  real  property  is  situated,  who 
shall  file  the  same  in  his  office  and  record  it  in  a 
book  to  be  kept  for  that  purpose.  When  such 
certificate  is  so  filed  for  record  the  lien  in  favor 
of  the  plaintiff  shall  attach  to  the  real  property 
descril>ed  in  the  c*ertificate  from  the  date  of  the 
attachment,  but  if  filed  afterwards  it  shall  only 
attach,  as  against  third  persons,  from  the  date 
of  such  subsequent  filing.  *  * 
If  Thompson  owned  the  gromid.  however,  or  had 
any  interest  therein,  it  would  seem  that  such  attach- 
ments would  bind  his  interest,  whether  or  not  the 
notice  was  filed  as  provided  in  section  974. 
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Plaintiff  alleges  in  his  amended  complaint  that  the 
defendant  Ellis  had  full  notice  and  knowledge  of 
the  fraudulent  character  of  the  deed  from  Thompson 
to  Cummings  and  of  plaintiff's  claims  and  attach- 
ment. If  this  be  true,  it  would  seem  that  he,  Ellis, 
stood  in  no  different  position  from  Cunamings. 

Defendant  Ellis,  by  his  answer,  denies  that  he  had 
any  such  notice  or  knowledge,  but  his  own  testimony 
clearly  shows  that  he  knew  of  the  action  pending  to 
declare  said  deed  from  Thompson  to  Cummings  void ; 
that  he  paid  over  a  considerable  portion  of  the  pur- 
chase price  owing  to  Cummings  to  a  trustee,  to  be 
held  pending  the  final  determination  of  said  action, 
and  that  when  said  action  was  finally  determined  ad- 
versely to  Cummings,  said  money  was  paid  to  the 
plaintiff  Reed  in  satisfaction  of  the  former 
judgment. 

It  also  appears  from  the  testimony  of  Ellis  that 
plaintiff's  [60]  assignor.  Snook,  wrote  to  Ellis  on 
July  14,  1912,  asking  him  about  his  payments  to  be 
made  to  Cummings,  and  notifying  Ellis  that  he, 
Snook,  was  also  a  creditor  of  Thompson's  for  labor 
done  on  said  mining  claim,  and  that  he  wanted  to 
collect  his  money.  On  August  10,  1912,  Ellis  ac- 
knowledged receipt  of  said  letter  and  wrote  Snook 
that  the  last  payment  on  said  motion  was  to  be  made 
October  15th,  and  further  wrote: —  "I  believe  if 
you  are  one  of  those  interested  in  the  judgment 
(referring  to  the  Reed  judgment,  on  appeal)  you 
will  be  protected;  if  not,  I  would  advise  you  to  sue 
and  get  judgment." 

Ellis'  own  testimony  also  shows  that  he  left  the 
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Battle  Ax  mining  claim,  upon  which  he  had  been 
working  during  the  season  of  1912,  on  or  about  Sep- 
tember 3,  1912,  and  came  out  to  Seward,  on  the  coast, 
two  or  three  hundred  miles  distant.  While  in 
Seward,  in  October,  1912,  he  was  informed  that 
notices  had  been  posted  on  the  ground.  He  testified 
that  he  met  a  man  who  had  worked  on  the  ground, 
who  told  him  that  Henry  Behrenberg  (the  special 
officer)  had  posted  up  a  notice  on  said  Battle  Ax 
mining  claim,  near  the  camp  or  cache  of  said  Ellis, 
but  that  he  did  not  know  just  what  the  notice  was, 
except  that  it  seemed  to  be  some  suit  filed  by  Snook 
against  Thompson  and  Wallace.  He  says  he  wrote 
back  to  Nagley  or  Van  Slyke,  he  is  not  sure  whicH 
one  of  them  was  Commissioner  at  Susitna  Station 
(a  long  distance  from  this  ground)  and  received 
back  a  letter,  saying  that  a  suit  had  been  started  for 
wages  against  Thompson  and  Wallace,  and  that  ''it 
had  nothing  to  do  with  me"  (Ellis).  He  says  he 
did  not  go  to  the  ground  or  send  any  one  there  to 
ascertain  what  the  notices  were,  but  relied  upon  this 
letter  and  upon  the  advice  of  S.  O.  Morford,  attor- 
ney for  defendant  Ellis  in  this  case.  He  also  says 
he  relied  upon  an  abstract  of  title  dated  September 
7,  1912. 

It  would  thus  seem  that  Ellis,  while  not  charge- 
able with  the  constructive  notice  provided  for  in  sec- 
tion 974,  that  is,  by  the  [61]  filing  of  the  certifi- 
cates of  the  attachment  in  the  commissioner's  or 
recorder's  office,  had  actual  notice  and  knowledge  of 
the  whole  affair — of  the  attack  on  the  deed  from 
Thompson  to  Cummings;  the  suit  then  pending  on 
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appeal;  the  fact  that  Snook  had  a  claim  for  wages 
against  Thompson  for  work  on  said  ground  in  1907, 
for  which  he  himself  had  advised  Snook  to  bring  suit 
and  get  judgment ;  and  such  notice  of  posting  on  the 
ground,  in  view  of  all  the  circumstances  in  this  case, 
was  not  only  sufficient  to  put  him  on  inquiry,  but 
brought  home  to  him  actual  notice  of  plaintiff's 
rights.  And  if  it  be  contended  that  all  of  these  cir- 
cumstances did  not  constitute  "express"  actual 
notice,  it  would  still  be  gross  or  culpable  negligence 
on  Ellis'  part  not  to  have  ascertained  the  facts  as 
to  the  Snook  claim,  before  he  made  the  final  payment 
and  took  the  deed  from  Cummings.  (See  Tobey  vs. 
Kilbourne,  222  Federal,  764.)  He  had  not  yet  se- 
cured his  deed  from  Cummings,  nor  made  the  final 
payment,  out  of  which  he  could  have  amply  protected 
himself,  and  still  have  regard  for  the  rights  of 
others. 

It  is  difficult  to  see  how  Ellis  stands  in  any  differ- 
ent position  from  Cummings,  and  Cummings'  deed 
from  Thompson  was  declared  void  as  to  creditors. 
Ellis  knew  that  such  was  the  final  judgment  and  that 
it  was  his  money  that  paid  the  creditors  of  Thomp- 
son, and  all  this  before  he  made  his  final  payment  or 
received  his  deed. 

It  would  seem  as  though  Ellis  was  honest  in  his 
belief  and  that  his  was  a  mistake  of  law,  but  this  can- 
not relieve  him  from  liability  to  those  who  were  bona 
fide  creditors  of  Thompson's,  with  whom  Ellis  was 
in  privity  as  to  this  mining  claim,  and  had  notice  and 
knowledge  of  their  rights. 

In  the  case  of  Bank  of  Colfax  vs.  Richardson,  34 
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Oregon,  at  page  540,  Mr.  Justice  Bean,  in  a  carefully 

considered  opinion,  says:     [62] 

**And,  finally,  it  is  contended  that  the  judg- 
ments upon  which  this  suit  was  brought  are  void 
because  the  attached  property  had  been  trans- 
ferred by  the  Richardsons  to  their  codefendants 
before  the  commencement  of  the  several  actions 
at  law,  and  hence  it  is  claimed  that  they  had  no 
interest  therein  which  could  be  seized  on  attach- 
ment, and  so  the  court  did  not  obtain  jurisdic- 
tion to  render  any  judgment  whatever.  A  suffi- 
cient answer  to  this  position  is  that  the  com- 
plaint in  this  suit  avers  that  such  transfer  was 
made  for  the  purpose  of  defrauding  creditors, 
and  as  to  the  plaintiff  it  is,  therefore,  only  an 
apparent,  and  not  a  real  transfer.  As  to  it,  the 
land  still  belonged  to  the  fraudulent  grantor, 
and  was  as  much  subject  to  attachment  as 
though  the  fraudulent  deed  had  never  been 
made:  Waples,  Attachm.  Sec.  249;  Mulock  v. 
Wilson,  19  Colo.  296  (35  Pac.  532)  ;  Keene  v. 
Sallenbach,  15  Neb.  200  (18  N.  W.  75)  ;  Williams 
V.  Michenor,  11  N.  J.  Eq.  520;  Greenway  v. 
Thomas,  14  111.  271;  Dewey  v.  Eckert,  62  111. 
218." 

In  Bouvier's  Law  Dictionary,  (Eawle's  Third  Re- 
vision) in  Volume  3,  page  2368,  under  the  heading 
*' Notice,"  it  is  said: 

"Actual  notice  exists  when  knowledge  is  actu- 
ally brought  home  to  the  party  to  be  affected  by 
it.  This  statement  is  criticised,  as  being  too 
narrow,  in  Wade,  Notice  4.     This  writer  divides 
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actual  knowledge  into  two  classes,  express  and 

implied ;  the  former  includes  all  knowledge  of  a 

degree  above  that  which  depends  upon  collateral 

inference,  or  w^hich  imposes  upon  the  party  the 

further   duty   of   inquiry ;    the   latter   imputes 

knowledge  to  the  party  because  he  is  shown  to  be 

conscious  of  having  the  means  of  knowledge, 

though  he  does  not  use  them,  choosing  to  remain 

ignorant  of  the  fact,  or  is  grossly  negligent  in 

not  following  up  the  inquiry  which  the  known 

facts  suggest;  Wade,  Notice  5." 

I  believe  the  knowledge  which  Ellis  is  shown  by 

his  own  testimony  to  have  had  is  such  as  to  bring  him 

within   the   first   named    class,    that   of   ''express^ 

knowledge  or  notice. 

The  plaintiff  is  entitled  to  have  said  Battle  Ax 
mining  claim  subjected  to  the  lien  of  his  judgment 
in  this  case,  by  virtue  of  his  attachments,  and  the 
property  sold  to  satisfy  the  same. 

Findings  and  decree  may  be  so  prepared. 
Dated  this  18th  day  of  November,  1915. 

FRED  M.  BROWN, 
Judge. 

[Endorsed]  :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Nov.  18,  1915.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  370.     [63] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 

J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Findings  of  Fact  and  Conclusions  of  Law. 
It  appearing  to  the  satisfaction  of  the  Court  by 
the  proofs  on  file  herein  that  service  of  summons 
herein  was  duly  made  on  the  defendant  Eri  Thomp- 
son by  publication  and  the  default  of  said  Eri 
Thompson  for  pleading  or  other  appearance  having 
been  entered  herein  on  the  4th  day  of  June,  1915, 
and  that  personal  service  of  the  amended  complaint 
was  made  on  the  defendants  M.  A.  Ellis  and  J.  M. 
Cummings  and  that  the  said  M.  A.  Ellis  and  J.  M. 
Cummings  having  filed  their  separate  answers  and 
that  upon  the  issues  joined  by  the  pleadings  herein 
and  this  cause  coming  on  regularly  for  trial  on  the 
12th  day  of  November,  1915,  and  E.  E.  Ritchie  and 
J.  L.  Reed  appearing  as  counsel  for  the  plaintiff  and 
S.  O.  Morford  and  J.  J.  Finnegan  appearing  for  the 
defendant  M.  A.  Ellis  and  the  defendant  J.  M.  Cum- 
mings having  failed  to  appear  at  the  trial,  the  case 
was  tried  before  the  Court,  whereupon  documentary 
evidence  was  then  introduced  by  the  plaintiff  and 
the  following  witnesses  were  then  duly  sworn  and 
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testified  for  and  on  behalf  of  the  plaintiff,  to  wit, 
J.  L.  Reed,  Andrew  Beck  and  Henry  Bahrenburg; 
thereupon,  documentary  evidence  was  introduced  by 
and  the  following  witnesses  duly  sworn  and  testified 
for  and  on  behalf  of  the  defendant  M.  A.  Ellis,  to 
wit,  M.  A.  Ellis  and  S.  O.  Morf ord,  and  the  evidence 
being  closed  and  arguments  of  counsel  heard  and  tEe 
Court  being  fully  advised  in  the  premises,  now  makes 
the  following  findings  of  fact  and  conclusions  of  law 
herein : 

FINDINGS  OF  FACT: 
I. 

That  on  August  7th,  1912,  William  C.  Snook  filed 
an  action  in  this  court  against  the  defendant  Eri 
Thompson  and  one  Dave  Wallace  to  recover  upon  a 
claim  of  indebtedness  and  caused  a  writ  of  attach- 
ment [64]  to  be  issued  out  of  the  clerk's  office  of 
said  court  and  thereafter,  to  wit,  on  the  22d  day  of 
September,  1912,  duly  levied  by  the  United  States 
marshal  upon  said  Battle  Axe  mining  claims  as  the 
property  of  the  defendant  Eri  Thompson,  that  there- 
after the  certificate  of  said  levy  was  duly  filed  in  the 
office  of  the  commissioner  and  recorder  in  which  said 
claim  is  situated  on  the  25th  day  of  July,  1914,  and 
that  on  the  14th  day  of  July,  1914,  judgment  was 
duly  entered  in  this  court  in  favor  of  the  said  Will- 
iam C.  Snook  and  against  Eri  Thompson  and  Dave 
Wallace  for  the  sum  of  $582.68  with  interest  accrued 
anK  accruing  costs  and  that  thereafter  said  judg- 
ment was  duly  assigned  to  J.  L.  Reed,  the  plaintiff 
herein. 

II. 

That  on  August  14th,  1912,  Karl  Karlson  filed  an 
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action  in  this  court  against  the  defendant  Eri 
Thompson  and  one  Dave  Wallace  to  recover  upon  a 
claim  of  indebtedness  and  caused  to  be  issued  on  the 
same  day  in  said  action  a  writ  of  attachment,  and 
that  thereafter,  to  wit,  on  the  22d  day  of  September, 
1912,  the  United  States  marshal  duly  levied  upon 
said  Battle  Axe  mining  claim  as  the  property  of  said 
Eri  Thompson,  that  the  certificate  of  said  levy  was 
duly  filed  in  the  office  of  the  commissioner  and  re- 
corder of  the  precinct  in  which  said  claim  is  situated 
on  the  25th  day  of  July,  1914;  that  on  the  13th  day 
of  July,  1914,  an  assignment  of  said  Karl  Karlson  's 
right  of  action  was  filed  and  on  the  14th  day  of  July, 
1914,  pursuant  to  said  attachment  a  judgment  was 
duly  entered  in  this  court  in  favor  of  the  said  J.  L. 
Eeed,  and  against  the  said  Eri  Thompson  and  Dave 
Wallace  for  the  sum  of  $822.30  with  interest  and 
accrued  and  accruing  costs  and  for  the  sale  of  the 
interest  of  the  said  Eri  Thompson  in  said  attached 
property  to  pay  said  judgment. 

III. 

That  the  indebtednesses  upon  which  said  judg- 
ments are  based  is  for  work  and  labor  performed 
upon  the  Battle  Axe  mining  claim  by  the  plaintiff's 
assignors.  Snooks  and  Karlson,  during  the  years 
1906  and  1907. 

IV. 

TEat  on  the  25th  day  of  October,  1909,  the  defend- 
ant, Eri  [65]  Thompson,  executed  a  conveyance, 
in  form  a  quitclaim  deed,  to  the  defendant  herein, 
J.  M.  Cummings,  conveying  the  said  Battle  Axe  min- 
ing claim  and  other  property,  which  said  deed  was 
recorded  in  the  office  of  the  recorder  at  Susitna,  in 
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the  Cook  Inlet  recording  precinct,  Alaska,  on  May 
22d,  1910,  at  8 :30i  P.  M. 

V. 

That  on  the  25th  day  of  April,  1910,  the  above- 
name^  plaintiff,  J.  L.  Reed,  recovered  a  judgment 
against  the  defendant  Eri  Thompson  and  Dave  Wal- 
lace for  the  sum  of  $1,598.80  and  costs,  for  work  and 
labor  performed  by  plaintiff's  assignors  on  the  said 
Battle  Axe  mining  claim  in  the  year  1907,  and  on  the 
22d  day  of  September,  1910,  brought  an  action  to  set 
aside  the  said  deed  made  by  Thompson  to  Cummings 
on  October  25,  1909,  as  fraudulent  and  made  to  hin- 
der and  delay  creditors  and  that  this  Court  adjudged 
said  deed  void  for  fraud.  That  an  appeal  was  taken 
to  t^e  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  on  the  3d  day  of  February, 
1913,  said  judgment  was  affirmed  by  said  Circuit 
Court  of  Appeals. 

VI. 

That  on  the  7th  day  of  December,  1911,  said  de- 
fendant Cummings  granted  an  option  to  purchase 
said  Battle  Axe  mining  claim  to  one  Al  Harper  for 
the  sum  of  $10,000.00,  to  be  paid  as  follows:  The  sum 
of  $4,000.00  on  or  before  January  15,  1912 ;  the  sum 
of  $3,000.00  on  or  before  July  15th,  1912,  and  the  fur- 
ther sum  of  $3,000.00  on  or  before  September  1st, 

1912,  payments  to  be  made  at  the  Bank  of  Seward, 
Alaska.  That  on  December  19, 1911,  said  Al  Harper 
assigned  all  his  interest  in  and  to  said  option  to  the 
defendant  M.  A.  Ellis.  That  the  final  payment  of 
$3,000.00  was  made  on  the  28th  day  of  February, 

1913,  on  which  day  Cummings  executed  and  deliv- 
ered a  deed  to  Ellis  for  said  Battle  Axe  mining 
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claim,  which  said  deed  was  filed  for  record  in  the 
office  of  the  recorder  of  the  Cook  Inlet  recording 
precinct,  Territory  of  Alaska,  on  the  28th  day  of 
March,  1913. 

VII. 

That  Dave  Wallace  departed  from  the  Territory 
of  Alaska  on  [66]  or  about  the  month  of  October, 
1907,  and  that  he  has  not  returned  to  the  said  Terri- 
tory of  Alaska  since  said  date  and  that  he  has  no 
property,  real  or  personal,  in  said  Territory  out  of 
which  plaintiff  could  satisfy  his  judgment. 

VIII. 

That  said  conveyance  dated  October  25th,  1909, 
conveyed  all  the  property,  real  and  personal,  of  the 
defendant  Eri  Thompson,  in  the  Territory  of  Alaska, 
out  of  which  plaintiff  could  satisfy  his  judgment 
herein  and  was  made  with  intent  to  defraud  the 
creditors  of  the  said  Eri  Thompson  to  wit,  the  plain- 
tiff's assignors,  William  C.  Snooks  and  Karl  Karl- 
son,  and  that  there  was  no  consideration  for  the 
same. 

IX. 

That  the  defendant  M.  A.  Ellis  had  actual  notice 
and  knowledge  of  the  fraud  and  fraudulent  intent 
and  all  the  facts  affecting  the  validity  and  rendering 
void  the  title  of  his  immediate  grantor  J.  M.  Cum- 
mings  as  to  the  plaintiff 's  rights  herein,  on  and  prior 
to  the  28th  day  of  February,  1913. 

X. 

That  the  defendant  M.  A.  Ellis  had  actual  notice 
and  knowledge  of  plaintiff's  lien  and  rights  there- 
under by  virtue  of  his  attachments  and  levy  of  at- 
tachments of  said  Battle  Axe  mining  claim  on  the 
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22(1  day  of  September,  1912,  on  and  prior  to  the  28th 
day  of  February,  1913. 

XI. 
That  the  said  Dave  Wallace  and  Eri  Thompson 
are^solvent.     [67] 

CONCLUSIONS  OF  LAW: 
I. 

That  the  conveyance  dated  the  25th  day  of  Octo- 
ber, 1909,  executed  by  Eri  Thompson  to  J.  M.  Cum- 
mings,  conveyed  all  the  property,  real  and  personal, 
of  the  defendant  Eri  Thompson  and  was  made  with 
the  intent  to  hinder,  delay  and  defraud  the  creditors 
of  Eri  Thompson  and  the  plaintiff's  assignors  herein 
to  wit,  William  C.  Snook  and  Karl  Karlson  and  this 
plaintiff  and  for  which  there  was  no  valuable  con- 
sideration, and  that  said  conveyance  is  null  and  void 
against  plaintiff's  judgments  in  causes  S-20  and 
S-21  entitled  William  C.  Snook  vs.  Eri  Thompson 
and  Dave  Wallace  and  Karl  Karlson  vs.  Eri  Thomp- 
son and  Dave  Wallace  and  is  null  and  void  as 
against  plaintiff  in  this  action. 

II. 

That  on  and  prior  to  the  28th  day  of  February, 
1913,  the  defendant  M.  A.  Ellis  had  actual  notice  and 
knowledge  of  the  fraud  and  fraudulent  intent  and  all 
facfs  affecting  the  validity  and  rendering  void  the 
title  of  his  immediate  grantor  J.  M.  Cummings  and 
of  the  conveyance  dated  the  25th  day  of  October, 
1909,  as  affecting  plaintiff's  rights  herein. 

III. 

That  on  and  prior  to  the  28th  day  of  February, 
1913,  the  defendant  M.  A.  Ellis  had  actual  notice 
and  Snowledge  of  plaintiff's  lien  and  rights  there- 


J,  L.  Reed.  77 

under  by  virtue  of  his  attachments  and  levy  of  at- 
tachments of  and  on  said  Battle  Axe  mining  claim  on 
the  22d  day  of  September,  1912. 

IV. 

That  the  plaintiff  has  a  lien  against  the  real  prop- 
erty described  in  the  conveyance  executed  by  Eri 
TEompson  to  J.  M.  Cummings,  dated  the  25th  day  of 
October,  1909,  described  as  follows:  situate,  lying 
and  being  in  Susitna,  Cook  Inlet  precinct.  Third 
Judicial  Division,  Territory  of  Alaska,  particularly 
described  as  follows,  to  wit: 

That  certain  placer  mining  claim  known  as  the 
Battle  Axe  [68]  located  on  Thunder  Creek,  a 
tributary  of  Cashe  Creek,  in  Cook  Inlet  mining  and 
recording  precinct,  by  virtue  of  plaintiff's  judg- 
ments, attachments  and  levy  of  attachments  in  causes 
S-20  and  S-21,  heretofore  mentioned,  as  of  and 
from  the  date  of  said  levy  of  attachments,  to  wit,  on 
the  22d  day  of  September,  1912,  and  that  said  liens 
are  superior  to  and  unaffected  by  the  said  convey- 
ance between  Eri  Thompson  and  J.  M.  Cummings 
dated  the  25th  day  of  October,  1909,  and  are  superior 
to  and  unaffected  by  said  conveyance  from  J.  M. 
Cummings  to  M.  A.  Ellis,  dated  the  28th  day  of  Feb- 
ruary, 1913,  and  recorded  in  the  office  of  the  recorder 
of  Cook  Inlet  recording  precinct.  Territory  of 
Alaska,  on  the  28th  day  of  March,  1913. 

V. 

That  plaintiff  has  no  plain,  speedy  or  adequate 
remedy  at  law. 

>I)one  in  open  court  at  Valdez,  Alaska,  this  1st  day 
of  December,  1915. 

FRED  M.  BROWN, 
District  Judge. 
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[Endorsed]  :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Dec.  1,  1915.  Ar- 
thur Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  4^2.     [69] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 


J.  L.  REED, 


No.  S-49, 

Plaintiff, 


vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGiS, 

Defendants. 

Judgment. 

This  cause  came  on  for  hearing  on  the  12th  day  of 
November,  1915,  and  was  heard  upon  the  amended 
complaint,  answers,  reply,  exhibits  and  proof  in  the 
cause  and  the  arguments  of  counsel  and  the  cause 
was  submitted  to  the  Court  for  consideration  and 
decision  and  after  deliberation  thereon  and  the 
Court  having  rendered  its  decision  therein,  files  its 
findings  of  fact  and  conclusions  of  law  in  writing : 

Wherefore,  it  is  by  the  Court  ordered,  adjudged 
and  decreed  that  the  conveyance  dated  the  25th  day 
of  October,  1909,  executed  by  Eri  Thompson  to  J.  M. 
Cummings  purporting  to  convey  to  J.  M.  Cummings 
the  following  described  property,  situate,  lying  and 
being  in  Susitna,  Cook  Inlet  precinct.  Third  Judicial 
Division,  Territory  of  Alaska,  particularly  described 
as  follows,  to  wit: 
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That  certain  placer  mining  claim  known  as  the 
Battle  Axe,  located  on  Thunder  Creek,  a  tributary 
of  Cache  Creek,  in  Cook  Inlet  Mining  and  Recording 
Precinct,  was  made  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  said  Eri  Thompson  and 
is  null  and  void  as  against  plaintiff's  judgments,  at- 
tachments, and  levy  of  attachments  in  causes  No. 
S-20,  entitled  William  C.  Snook  vs.  Eri  Thompson 
and  Dave  Wallace,  and  No.  S-21,  entitled  Karl 
Karlson  vs.  Eri  Thompson  and  Dave  Wallace  and  as 
against  plaintiff  as  assignee  of  said  causes  of  action. 

It  is  further  ordered,  adjudged  and  decreed  that 
plaintiff  be  given  and  he  is  hereby  adjudged  to  have 
a  valid  lien  under  said  judgments  in  said  causes 
S-20  and  S-21  by  virtue  of  the  same  and  his  attach- 
ments and  levy  of  attachments  upon  the  following 
described  real  property  described  in  said  purported 
conveyance  dated  the  25th  day  of  October,  1909,  ex- 
ecuted by  Eri  Thompson  to  J.  M.  Cummings,  de- 
scribed as  [70]  follows,  to  wit,  situated  and  lying 
and  being  in  Susitna,  Cook  Inlet  precinct.  Third 
Judicial  Division,  Territory  of  Alaska,  particularly 
described  as  follows,  to  wit: 

That  certain  placer  mining  claim  known  as  the 
Battle  Axe,  located  on  Thunder  Creek,  a  tributary 
of  Cache  Creek,  in  Cook  Inlet  Mining  and  Recording 
Precinct;  and  that  said  lien  commences  and  dates 
from  the  22d  day  of  September,  1912,  and  that  said 
described  real  property  be  and  is  subject  to  plain- 
tiff's lien  and  that  the  execution,  filing  and  record- 
ing of  said  purported  conveyance  dated  the  25th  day 
of  October,  1909,  executed  by  Eri  Thompson  to  J.  M. 
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Cummings  be  and  is  hereby  cancelled,  vacated  and 
set  aside  in  so  far  as  the  same  conflicts  with  plain- 
tiff's judgments,  attachments,  levy  of  attachments, 
rights,  equities  or  plaintiff's  lien  thereunder  and 
that  the  same  are  unaffected  by  and  are  superior  to 
said  conveyance: 

It  is  further  ordered,  adjudged  and  decreed  that 
the  defendant  M.  A.  Ellis  had  notice  and  knowledge 
of  the  fraud  affecting  the  validity  of  the  conveyance 
dated  the  25th  day  of  October,  1900',  between  Eri 
Thornpson  and  J.  M.  Cummings,  and  of  the  fraud- 
ulent intent  of  his  immediate  grantor  J.  M.  Cum- 
mings and  of  plaintiff's  liens,  equities  and  rights 
by  virtue  of  his  judgments,  attachments  and  levy 
of  attachments  in  causes  S-20  and  S-21  and  that  the 
execution,  filing  and  recording  of  said  conveyance 
^dated  the  28th  day  of  February,  1913,  between  J.  M. 
Cummings  and  M.  A.  Ellis  is  hereby  vacated  and  set 
aside  in  so  far  as  the  same  conflicts  with  plaintiff's 
judgments,  attachments,  levy  of  attachments, 
rights,  equities  or  plaintiff's  hen  thereunder  and 
that  the  same  are  superior  to  and  unaffected  by  said 
conveyance. 

And  it  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiff  in  this  action  is  at  hberty  to  pro- 
ceed by  executions  to  be  issued  upon  the  judgments 
rendered  in  said  causes  Nos.  S-20  and  8-21  hereto- 
fore mentioned  or  to  issue  another  execution  and 
combine  in  one  execution  the  principal  and  interest, 
accrued  and  accruing  costs,  attorneys  fees  and  costs 
of  suits  and  sale  and  disbursements  in  said  causes 
Nos.  S-20  and  S-21  and  of  and  in  this  action,  as  he 
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may  be  advised;  and  [71]  should  plaintiff  so  elect 
to  proceed  under  one  execution  he  shall  after  de- 
ducting the  expenses  of  sale,  costs,  disbursements 
and  attorneys'  fees  of  this  action  apply  the  surplus 
to  the  satisfaction  of  his  judgments  in  said  causes 
Nos.  S-20  and  S-21  pro  rata. 

Judgment  is  also  rendered  against  said  defendants 
and  each  of  them  for  the  costs,  accrued  and  accruing 
costs,  attorneys'  fees  and  disbursements  of  this  ac- 
tion, taxed  at  $ ,  for  which  execution  will  issue. 

Done  at  Valdez,  Alaska,  this  1st  day  of  December, 
1915,  in  open  court. 

FRED  M.  BROWN, 
District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Dec.  1,  1915.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  9,  page  No.  435.     [72] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S^9. 

J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINOS, 

Defendants. 
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Order  Grranting  Extension  of  Time  in  Which  to  File 
Bill  of  Exceptions. 

Now  on  this  day  on  the  Court's  own  motion, — 

IT  IS  ORDERED  that  the  defendants  have  90 
days  from  the  date  of  the  rendition  of  the  judgment, 
in  which  to  prepare  and  file  a  Bill  of  Exceptions  in 
this  cause. 

Dated  at  Valdez,  Alaska,  this  30th  day  of  Novem- 
ber, 1915,  as  of  date  November  18,  1915. 

FRED  M.  BROWN, 
District  Judge. 

February,  1915,  Term— November  30,  1915—131 
Court  Day.    Tuesday. 

Entered  Court  Journal  No.  9,  page  No.  423. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division,  Nov.  30,  1915.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy.     [73] 

[Endorsed]  :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Dec.  1,  1915.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division, 

No.  S^9. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  J.  M.  CUMMINGS  and  M.  A. 
ELLIS, 

Defendants. 
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Memorandum  of  Costs  and  Disbursements. 
DISBURSEMENTS: 

Marshal's  Fees $ 

Clerk's  Fees $20.40 

Witness  Fees :  Andrew  Beck,  one  day $ 

Henry  Bahrenburg,  one  day $  8. 00 

Publication  of  Summons $17 .00 

Half  Reporter's  fee,  one  day $  5.00 

Docket  Fees:  Attorney's  trial  fee $20.00 

Total $70.40 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

E.  E.  Ritchie,  being  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  attorneys  for  the  plain- 
tiff in  the  above-entitled  cause,  and  as  such  is  better 
informed  relative  to  the  above  costs  and  disburse- 
ments, than  the  said  plaintiff.  That  the  items  in 
the  above  memorandum  contained  are  correct,  to 
the  best  of  this  depondent's  knowledge  and  belief, 
and  that  the  said  disbursements  have  been  neces- 
sarily incurred  in  the  said  cause. 

E.  E.  RITCHIE. 

Subscribed  and  sworn  to  before  me,  this  1st  day  of 
December,  A.  D.  1915. 

[Seal]  JOS.  L.  REED, 

Notary  PubUc. 
My  commission  expires  April  28,  1918.     [74] 
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To  S.  O.  Morford  and  J.  J.  Finnegan,  Attorneys  for 
Defendants : 
You  will  please  take  notice  that  on  Tuesday,  the 
7th  day  of  December,  A.  D.  1915,  at  the  hour  of  10 
o'clock  A.  M.,  plaintiff  will  apply  to  the  clerk  of  said 
court  to  have  the  within  memorandum  of  costs  and 
disbursements  taxed  pursuant  to  the  rule  of  said 
Court,  in  such  case  made  and  provided. 

J.  L.  REED,  and 
E.  E.  RITCHIE, 
Attorneys  for  Plaintiff. 
Service  of  within  memorandum  of  costs  and  dis- 
bursements, and  receipt  of  a  copy  thereof  acknowl- 
edged, this day  of ,  A.  D.  190^ — . 


Attorney  for . 

Costs  in  S-20 .  .$32.90 

Costs  in  S-21 $33.85 

[Endorsed] :  No.  S-49.  In  the  District  Court,  for 
the  Territory  of  Alaska,  Third  Division.  J.  L.  Reed, 
Plaintiff,  vs.  M.  A.  Ellis  et  al.,  Defendants.  Mem- 
orandum of  Costs  and  Disbursements. 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S^9. 

J.  L.  SEED, 

Plaintiff, 
vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGiS, 

Defendants. 
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Motion  for  New  Trial. 

Now  comes  the  defendant,  M.  A.  Ellis,  by  his  at- 
torneys, S.  0.  Morford  and  J.  J.  Finnegan,  and 
moves  this  Court  to  set  aside  the  decision  rendered 
by  the  Court  in  this  action  and  to  grant  a  new  trial 
of  this  cause  upon  the  following  grounds: 

I. 

That  the  evidence  was  insufficient  to  justify  the 
decision  in  this:  That  the  plaintiff  wholly  failed  to 
establish  that  the  defendant  Ellis  had  any  implied  or 
express  notice  of  any  fraud  rendering  void  the  title 
of  his  immediate  grantor,  J.  M.  Cummings;  that 
plaintiff  wholly  failed  to  establish  any  fraudulent 
intent  upon  the  part  of  said  Cummings  in  relation  to 
the  conveyance  to  Ellis. 

That  said  decision  is  against  law  in  this:  It  is  ad- 
mitted that  the  only  information  Ellis  ever  received 
relating  to  any  claim  of  Snooks  against  Wallace  and 
Thompson  is  contained  in  the  Snook's  letter  (Plain- 
tiff's Exhibit  "G.")  Said  letter  does  not  constitute 
either  implied  or  express  notice.  Said  decision  is 
against  law  in  this :  There  was  no  evidence  adduced 
that  Ellis  ever  knew  of  any  claim  of  Karlson  against 
Thompson  and  Wallace.  Further,  there  was  no  evi- 
dence whatsoever  adduced  that  Ellis  ever  knew,  or 
should  have  known,  that  the  deed  from  Thompson 
was  adjudged  fraudulent  in  respect  to  creditors. 

II. 

Errors  in  law  occurring  at  the  trial  and  excepted 
to  by     [75]     defendant  Ellis  at  the  time,  to  wit: 
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I.  The  Court  erred  in  admitting  evidence  over 
the  objection  of  defendant  of 

a.     The  record  in  the  case  of  Reed  vs.  Thompson 
et  al. 
b.     The  Transcript  of  record  on  appeal  in  the 
case  of  Reed  vs.  Thompson  et  al., 
c.     The   records   in   the   Snooks   and   Karlson 
cases, 
for  the  reason  that  the  two  first  mentioned  records 
were  in  no  manner  binding  upon  this  defendant, 
and  that  in  the  last  mentioned  the  record  therein 
was  void  for  want  of  jurisdiction. 

II.  The  Court  erred  in  denying  defendant's  mo- 
tion for  nonsuit. 

Dated  this  18th  day  of  December,  1915. 

S.  0.  MORFORD, 
J.  J.  FINNEOAN, 
Attorneys  for  Defendant  Ellis. 

[Endorsed]  :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Dec.  20,  1915.  Arthur 
liang.  Clerk.     By  Robert  L.  Wever,  Deputy.     [76] 


In  the  District  Court  for  the  Territory  of  Alaska^ 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGIS, 

Defendants. 
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Minute  Order  Denying  Motion  for  New  Trial. 

Now,  on  this  day  the  motion  for  a  new  trial  in  this 
cause  came  on  for  hearing;  E.  E.  Ritchie  and  J.  L. 
Reed  appearing  as  attorneys  for  the  plaintiff,  and 
J.  J.  Finnegan  and  S.  0.  Morford  appearing  as  at- 
torneys for  the  defendants  and  on  behalf  of  motion 
and  after  arguments  had,  and  the  Court  being  fully 
advised  in  the  premises, 

IT  IS  ORDERED,  that  said  motion  be  and  the 
same  is  hereby  denied,  to  which  order  and  ruling 
of  the  Court,  defendants  except  and  exception  is 
allowed. 

February,  1916,  Term— March  18th— 27th  Court 
Day,  Saturday. 

Entered  Court  Journal  No.  10,  page  24.     [77] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division, 

:S-49. 

J.  L.  REED, 

Plaintiff, 

vs. 
ERI  THOMPSON,  J.  M.  CUMMINGS  and  M.  A. 

ELLIS, 

Defendants. 

Objections  to  Allowance  of  Disbursements. 

Comes  now  the  defendant  M.  A.  Ellis  by  his  at- 
torneys, S.  0.  Morford  and  J.  J.  Finnegan,  and  ob- 
jects to  the  allowance  of  certain  disbursements 
requested  by  plaintiff  herein,  as  follows,  to  wit: 

1.  The  allowance  of  the  sum  of  $17.00  for  the 
publication  of  summons,  for  the  reason  that  defend- 
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ant  Ellis  was  personally  served  with  summons  in  the 
above-entitled  cause,  and  made  his  appearance 
therein  within  thirty  (30)  days  after  such  service. 
2.  Defendant  Ellis  objects  to  the  allowance  of  the 
sum  of  $20.00  for  attorney's  trial  fee  therein,  for  the 
reason  that  there  is  no  legal  or  statutory  authority 
therefor. 

S.  0.  MORPORD  and 
J.  J.  FINNEGAN, 
Attys.  for  Defendant  M.  A.  Ellis. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Dec.  7,  1915.  Arthur 
Lang,  Clerk.     By  Robert  L.  Wever,  Deputy.     [78] 


In  the  District  Court  for  the  Territory/  of  Alaska, 
Third  Division. 

S-4:9. 

J.  L.  REED, 

Plaintife, 

vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Minute  Order  on  Objection  to  Cost  Bill. 

Now,  on  this  day,  the  objection  to  certain  items  in 
the  cost  bill  filed  by  the  plaintiff  came  on  to  be 
heard,  J.  L.  Reed  and  E.  E.  Ritchie  appearing  as  at- 
torneys for  the  plaintiff  and  J.  J.  Finnegan  and  S.  0. 
Morford  appearing  as  counsel  for  the  defendant  and 
after  arguments  had  and  the  Court  being  fully  ad- 
vised in  the  premises. 
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IT  IS  ORDERED  that  the  objection  to  the  charge 
of  $17.00  for  publication  of  summons  be  and  the 
same  is  hereby  overruled,  and  the  objection  to  the 
attorneys'  fee  of  $20.00  is  taken  under  advisement, 
the  Court's  decision  to  be  rendered  at  a  later  date. 

February,  1916,  Term— March  18th— 27th  Court 
Day,  Saturday. 

Entered  Court  Journal  No.  10,  page  No.  24.     [79] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

S.^9. 

J.  L.  REED, 

Plaintiff, 

vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 
MINaS, 

Defendants. 

Minute  Order  Overruling  Objection  to  Attorney's 
Fee  Taxed  in  Cost  Bill. 

This  matter  having  been  heard  on  a  day  hereto- 
fore and  the  Court  having  taken  said  matter  under 
advisement,  now  ordered  that  objection  to  the  at- 
torney's fee,  taxed  in  the  cost  bill  in  this  cause,  be 
and  the  same  is  hereby  overruled. 

February,  1916,  Term— March  31— 37th  Court 
Day,  Friday. 

Entered  Court  Journal  No.  10,  page  No.  51.     [80] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S.-49. 

J.  L.  REED, 

Plaintiff, 
vs. 

EEI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGS, 

Defendants. 

Minute  Order  Extending  Time  to  Prepare  and  File 
Bill  of  Exceptions  to  March  20, 1916. 

Now,  on  this  day,  on  motion  of  S.  0.  Morford,  at- 
torney for  the  defendants :  Lyons  &  Ritchie  and  J.  L. 
Reed,  appearing  as  attorneys  for  the  plaintiff  and 
consenting  thereto, — 

IT  IS  ORDERED  that  the  defendants  have  until 
March  20,  1916,  to  prepare  and  file  the  Bill  of  Ex- 
ceptions in  this  cause. 

February  21,  6th  Court  Day,  Monday — February, 
1916,  Term. 

Entered  Court  Journal  No.  9,  page  480.     [81] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

S.— 49. 

J.  L.  REED, 

Plaintiff, 
vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 

MINGS, 

Defendants. 
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Minute  Order  Extending  Time  to  File  Bill  of 
Exceptions  to  March  20,  1916,  etc. 

On  application  of  defendant,  M.  A.  Ellis,  by  his  at- 
torney, S.  0.  Morford,  for  an  extension  of  time  to 
serve  and  file  his  bill  of  exceptions  in  the  above- 
entitled  matter,  and  good  cause  appearing  to  the 
Court  therefor,  and  it  further  appearing  that  the 
Court  heretofore  had  entered  an  order  giving  said 
EUis  until  the  20th  day  of  March,  1916,  in  which  to 
serve  and  file  his  bill  of  exceptions  and  that  said 
time  has  not  yet  expired,  it  is  ordered  that  the  de- 
fendant Ellis  have  to  and  including  the  15th  day  of 
April,  1916,  in  which  to  prepare,  serve  and  file  his 
bill  of  exceptions  herein. 

Dated  this  18th  day  of  March,  1916. 

FRED  M.  BROWN, 

Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Mar.  18,  1916.  Arthur 
Lang,  Clerk.     By  T,  P.  Geraghty,  Deputy. 

Filtered  Court  Journal  No.  10,  page  No.  25.     [82] 


In  the  District  Court  for 'the  Territory  of  Alaska, 
Third  Division. 

S-49. 

J.  L.  REED, 

Plaintiff, 

vs. 
ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 

MINGS, 

Defendants. 
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Minute  Order  Extending  Time  to  File  and  Settle 
Bill  of  Exceptions  to  April  18,  1916. 

Now,  on  this  day,  on  motion  of  J.  J.  Finnegan  and 
S.  O.  Morford,  attorneys  for  the  defendants, 

IT  IS  ORDERED  that  the  defendants  have  until 
Tuesday,  April  18th,  1916,  in  which  to  file  and  settle 
bill  of  exceptions  in  this  cause. 

February,  1916,  Term— April  14th— 49th  Court 
Day,  Friday. 

Entered  Court  Journal  No.  10,  page  No.  69.     [83] 


In  the  District  Court  for  the  Territory  of  Alaska^ 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Minute  Order  Extending  Time  to  File  and  Settle  Bill 
of  Exceptions  to  April  19,  1916. 

Now,  on  this  day,  on  motion  of  J.  J.  Finnegan  and 
S.  O.  Morford,  attorneys  for  defendants, 

IT  IS  ORDERED  that  the  defendants  have  until 
Wednesday,  April  19, 1916,  in  which  to  file  and  settle 
Bill  of  Exceptions  in  the  above-entitled  cause. 

February,  1916,  Term — April  18th — 52d  Court 
Day,  Tuesday. 

Entered  Court  Journal  No.  10,  page  No.  77.     {84] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 
vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Minute  Order  Extending  Time  to  File  and  Settle 
Bill  of  Exceptions  to  April  20,  1916. 

Now,  on  this  day,  on  motion  of  J.  J.  Finnegan  and 
S.  O.  Morford,  attorneys  for  the  defendants, 

IT  IS  ORDERED  that  the  time  to  file  and  settle 
bill  of  exceptions  in  this  cause  be  extended  to  April 
20,  1916. 

February,  1916,  Term — April  19th — SS'd  Court 
Day,  Wednesday. 

Entered  Court  Journal  No.  10,  page  No.  81.     [85] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 
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Minute  Order  Extending  Time  to  File  and  Settle 
Bill  of  Exceptions  to  April  21,  1916. 

Now,  on  this  day,  on  motion  of  J.  J.  Finnegan  and 
S.  O.  Morford,  attorneys  for  the  defendants, 

IT  IS  OEDERED  that  the  time  in  which  to  file 
and  settle  Bill  of  Exceptions  in  this  cause  be  ex- 
tended to  April  21,  1916. 

February,  1916,  Term— April  20th— 54th  Court 
Day,  Thursday. 

Entered  Court  Journal  No.  10,  page  No.  86.     [86] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49.  . 
J.  L.  REED, 

Plaintiff, 

vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Petition  for  Allowance  of  Appeal,  and  Assignment 

of  Errors. 
To  The  Honorable  FRED  M.  BROWN,  Judge  of  the 
Above-named  Court: 
Comes  now  M.  A.  Ellis,  a  defendant  in  the  above- 
entitled  cause,  and,  feeling  himself  aggrieved  by  the 
proceedings  had  therein  in  the  above-entitled  court, 
and  by  the  judgment  rendered  and  entered  therein 
by  said  Court  on  the  1st  day  of  December,  1915,  de- 
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creeing  to  the  plainti:^  in  said  cause  certain  relief  of 
an  equitable  nature  against  said  defendant  as  therein 
fully  set  forth,  and  further  rendering  judgment  in 
said  plaintiff's  favor  against  said  defendant  for  costs 

taxed  at  the  sum  of  $ ,  hereby  appeals  from  said 

judgment  and  decree  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  he  hum- 
bly petitions  the  above-named  District  Court  for  an 
order  allowing  his  said  appeal  and  fixing  the  amount 
of  security  for  the  costs  of  said  appeal,  to  be  given 
by  said  appellant  thereon,  and  also  fixing  the  amount 
of  a  separate  bond  to  be  given  by  him  thereon,  in 
order  to  supersede  the  effect  and  enforcement  of  said 
judgment  appealed  from  pending  the  hearing  and 
determination  of  said  appeal. 

And  said  defendant  and  appellant  specifies  the 
following  as  the  errors  upon  which  he  will  rely  on  his 
said  appeal,  to  wit :     [87] 

ASSIGNMENT  OF  ERRORS. 
1. 
That  the   above-named   District   Court  erred  in 
overruling  the  demurrer  of  said  defendant  Ellis  to 
the  amended  complaint  of  plaintiff  in  said  cause. 

2. 
That  said  Court  erred  in  its  ninth  Finding  of  Fact, 
in  finding  that  defendant  Ellis  had  actual  notice  and 
knowledge  of  the  fraud  and  fraudulent  intent  and  all 
the  facts  affecting  the  validity  and  rendering  void 
the  title  of  his  immediate  grantor,  J.  M.  Cummings, 
prior  to  February  28, 1913. 

3. 
That  said  Court  erred  in  its  tenth  Finding  of  Fact, 
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in  finding  that  defendant  Ellis  had  actual  notice  and 
knowledge  of  any  claim  of  lien  or  right  of  plaintiff 
by  virtue  of  his  attachments  and  levy  thereof,  prior 
to  February  28,  1913. 

4. 
That  said  Court  erred  in  making  its  second  Con- 
clusion of  Law,  that  defendant  Ellis  had  actual  no- 
tice and  knowledge  of  the  fraud  and  fraudulent  in- 
tent of  his  immediate  grantor,  Cummings,  and  of  the 
prejudice  to  plaintiff's  right  thereby. 

5. 
That  said  Court  erred  in  making  its  third  Conclu- 
sion of  Law,  that  defendant  Ellis  had  actual  notice 
and  knowledge  of  any  of  plaintiff's  lien  or  rights 
therein.     [88] 

6. 
That  said  Court  erred  in  making  its  fourth  Con- 
clusion of  Law,  that  plaintiff  has  a  lien  against  the 
real  property  therein  described,  and  that  said  liens 
are  superior  to  defendant's  rights  therein. 

7. 
That    said    Court    erred    in    entering    judgment 
.  against  said  defendant  Ellis. 

8. 
That  said  Court  erred  in  overruling  defendant 
Ellis'  motion  for  a  new  trial. 

9. 
That  said  Court  erred  in  overruling  defendant 
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Ellis'  objection  to  the  allowance  of  attorney's  trial 

fee  of  Twenty  Dollars. 

S.  0.  MORFORD  and 
J.  J.  FINNEGAN, 
Attorneys  for  Appellant. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Apr.  21,  1916.  Arthur 
Lang,  Clerk.     By  A.  P.  Geraghty,  Deputy.     [89] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  J.  M.  CUMMINGS  and  M.  A. 
ELLIS, 

Defendants. 

Order    Allowing    Withdrawal    of    Assignment    of 

Errors,  etc. 

On  stipulation  of  parties  made  in  open  court  con- 
senting thereto,  and  for  good  cause  shown,  it  is 
hereby  ordered  that  the  certain  Assignment  of  Er- 
rors, heretofore  on  the  14th  day  of  April,  1916,  filed 
in  the  above  action,  be  withdrawn  from  the  files 
herein,  and  that  the  attached  Assignment  of  Errors 
be  filed  in  lieu  thereof,  and  as  of  the  date  of  April 
14th,  1916. 

Done  in  open  court  this  21st  day  of  April,  1916. 

FRED  M.  BROWN, 
District  Judge. 
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[Endorsed]  :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Apr.  21,  1916.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  10,  page  No.  93.     [90] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Order  Allowing  Appeal  and  Fixing  Amount  of  Bond 
for  Costs  and  Amount  of  Bond  for  Supersedeas 
on  Appeal. 
M.  A.  Ellis,  the  defendant  in  the  above-entitled 
cause,  having  this  day  filed  in  the  above-named  court 
his  petition  for  allowance  of  an  appeal  on  his  part 
from  the  judgment  rendered  and  entered  therein  by 
said  Court  on  the  1st  day  of  December,  1915,  with  his 
assignment  of  errors  upon  which  he  will  rely  on  said 
appeal,  appended  to  said  petition,  and  having  pre- 
sented his  said  petition  and  assignment  of  errors  to 
the  undersigned  District  Judge,  presiding  in  said 
court,  and  moved  thereon  for  an  order  allowing  said 
appeal  and  fixing  the  amount  of  security  for  the  costs 
of  said  appeal  to  be  given  by  him  thereon,  and  also 
fixing  the  amount  of  security  for  costs  and  damages 
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of  said  appeal  to  be  given  by  him  thereon  in  order  to 
operate  as  a  supersedeas  of  said  judgment  pending 
the  determination,  in  case  the  same  shall  be  directed, 
and  the  undersigned  having  considered  said  petition 
and  being  fully  advised  in  the  premises ; 

On  motion  of  Messrs.  S.  O.  Morford  and  J.  J.  Fin- 
negan,  attorneys  for  defendant  and  appellant,  it  is 
ordered  as  follows : 

First,  that  the  appeal  of  said  defendant  prayed  for 
in  his  petition  be  and  the  same  is  hereby  allowed ; 

Second,  that  the  amount  of  the  bond  to  be  given 
by  said  appellant  for  the  costs  of  said  appeal  (but 
not  to  operate  as  a  supersedeas)  be  and  it  hereby  is 
fixed  at  the  sum  of  $500.00,  and  that  upon  the  filing 
of  a  bond  for  costs  on  said  appeal  in  said  sum  condi- 
tioned as  prescribed  b}^  the  statute  in  such  case  made 
and  provided  and  approved  by  the  undersigned,  said 
appeal  shall  become  effective ;     [91] 

Third,  that  the  amount  of  a  further  bond  there- 
after to  be  given  by  said  appellant  for  the  costs  and 
damages  of  said  appeal,  in  order  to  operate  as  a  su- 
persedeas of  said  judgment  pending  the  determina- 
tion of  said  appeal,  in  case  he  shall  be  directed  to 
give  such  supersedeas  bond,  be  and  it  hereby  is  fixed 
at  the  sum  of  $2,000.00,  and  that  upon  the  filing  of 
such  supersedeas  bond  in  said  sum,  conditioned  as 
prescribed  by  statute  in  such  case  made  and  provided 
and  approved  by  the  undersigned,  within  the  time 
prescribed  by  law  for  a  supersedeas  on  appeal,  fur- 
ther proceedings  upon  said  judgment  shall  be  stayed 
until  the  determination  of  said  appeal  and  the  filing 
of  a  mandate  thereon  in  this  court.     Bonds  to  be 
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given  on  or  before  May  21st,  1916,  to  be  approved  by 
the  clerk  of  the  court. 

Done  in  open  court  this  21st  day  of  April,  1916. 

FRED  M.  BROWN, 

District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Apr.  21,  1916.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy. 

Entered  Court  Journal  No.  10,  page  No.  90.     [92] 


In  the  District  Court  for  the  Territory  of  Alaska^ 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON  and  M.  A.  ELLIS, 

Defendants. 

Bill  of  Exceptions  and  Transcript  of  Evidence. 

BE  IT  REMEMBERED,  That  the  above-entitled 
cause  came  on  duly  and  regularly  to  be  heard  at 
iSeward,  Alaska,  on  Friday  the  12th  day  of  Novem- 
ber, 1915,  at  10  o'clock  A.  M.,  before  the  Honorable 
FRED  M:  brown.  Judge  of  said  court: 

The  plaintiff  appearing  in  his  own  behalf  and  also 
by  his  attorney  and  counsel,  E.  E.  Ritchie,  Esq. ; 

The  defendants  appearing  by  their  attorneys  and 
counsel,  S.  0.  Morford,  Esq.,  and  J.  J,  Finnegan, 
Esq.: 

An  opening  statement  was  made  to  the  Court  by 
Mr.  Reed  in  his  own  behalf: 
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Whereupon  the  following  additional  proceedings 
were  had  and  done,  to  wit : 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  Apr.  21,  1916.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy.     [»3] 

Index. 

PLAINTIFF'S   CASE.  DEFENDANT'S  CASE. 

REED,    J.    L 2       ELLIS,  M.  A 12 

BECK,   ANDREW    4  Cross    18 

Cross    6       MORFORD,  S.  0 34 

BEHRENBURG,  H 9  Cross    38 

Testimony  of  J.  L.  Reed,  in  His  Own  Behalf. 
J.  L.  REED,  the  plaintiff,  called  and  sworn  as  a 
witness  in  his  own  behalf,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  RITCHIE.) 

Q.  What  is  your  name  ?        A.  J.  L.  Reed. 

Q.  Where  do  you  reside?        A.  Valdez,  Alaska. 

Q.  Are  you  the  plaintiff  in  this  suit? 

A.  I  am. 

Q.  What  is  the  nature  of  the  claims  sued  on,  which 
form  the  basis  of  this  suit  ? 

A.  The  nature  of  the  claim  is  a  suit  for  wages  for 
work  done  by  the  two  claimants  upon  the  Battle  Ax 
claims  in  the  year  1907. 

Q.  There  are  two  of  these  claims? 

A.  There  are  two  of  these  claims — Karl  Karlson 
and  William  C.  Snook. 

Q.  Have  these  claims  been  reduced  to  judgment? 

A.  Yes,  and  assigned  to  myself. 

Q.  One  of  those  judgments  was  in  favor  of  Will- 
iam C.  Snook?        A.  Yes,  sir. 
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Q.  And  the  judgment  has  been  assigned  to  you? 

A.^es,  sir. 

Q.  And  the  claim  of  Karl  Karlson,  was  that  as- 
signed to  you  before  judgment?        A.  Yes,  sir. 

Q.  And  judgment  was  recovered? 

A.  Yes,  sir,  judgment  was  recovered. 

Q.  And  you  are  the  present  holder  and  owner  of 
these  judgments  and  whatever  rights  they  confer 
upon  the  holder?        A.  Yes,  sir,  I  am. 

Witness  excused.     [95] 

Mr.  RITCHIE. — We  desire  now  to  offer  in  evi- 
dence the  records  in  cases  S-20  and  S-21,  being  the 
suits  in  which  the  judgments  were  recovered  which 
form  the  basis  of  this  action.  We  only  want  to  in- 
troduce the  judgments,  not  the  entire  record. 

Mr.  FINNEGAN. — We  object  to  the  introduction 
of  these  judgment  records  on  the  ground  that  we  do 
not  find  the  defendant  Ellis  in  these  cases  in  any 
manner  whatsoever — there  is  nothing  to  connect  the 
defendant  Ellis  with  William  C.  Snook,  Eri  Thomp- 
son or  Dave  Wallace. 

By  the  COURT. — The  objection  will  be  overruled 
at  this  time  and  exception  allowed. 

Mr.  RITCHIE. — In  case  of  appeal  we  will  sub- 
stitute copies  of  the  parts  desired. 

The  substituted  copies  of  the  judgments  in  above 
cases,  to  wit,  S-20  and  S-21  are  marked  respectively 
Plaintiff's  Exhibits  "A"  and  "B,"  are  attached 
hereto  and  made  a  part  of  this  record. 

Mr.  REED.— We  will  call  Andrew  Beck.     [96] 
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Testimony  of  Andrew  Beck,  for  Plaintiff. 
ANDEEW  BECK,  a  witness  called  and  sworn  in 
behalf  of  the  plaintiff,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  REED.) 

Q.  What  is  your  name?        A.  Andrew  Beck. 

Q.  Where  do  you  reside?        A.  In  Seward. 

Q.  Were  you  one  of  the  original  claimants  in  the 
old  suit  of  Thomas  H.  Meredith  versus  Eri  Thomp- 
son and  Dave  Wallace  ?        A.  I  was. 

Q.  Did  you  work  on  Thunder  Creek  in  the  year 
1907?        A.  Yes,  sir. 

Q.  Do  you  know  William  Snook  or  Karl  Karlson? 

A.  I  do. 

Q.  Do  you  know  one  or  both  of  them? 

A.  I  know  both  of  them. 

Q.  Was  William  Snook  working  on  Thunder 
Creek  on  the  same  mining  property  as  you  were  in 
1907?        A.  Yes,  sir. 

Q.  Was  Karl  Karlson  working  with  you  at  thai 
time? 

A.  No,  he  worked  there,  he  was  working  there  the 
winter  previous. 

Q.  What  were  his  duties? 

A.  He  was  bringing  in  supplies. 

Q.  Hauling  in  supplies  to  this  particular  mining 
ground?        A.  Yes,  sir. 

Q.  Did  you  see  him  working? 

A.  No,  I  did  not — I  saw  him  leaving  Glacier 
Creek. 

Q.  Was  he  going  up  to  this  mining  ground,  or  do 
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you  know?        A.  That  is  what  he  was  hired  for. 

Q.  By  whom?     [97] 

A.  By  Wallace  and  Thompson. 

Mr.  FINNEGAN.— We  object  to  this. 

Mr.  REED. — The  purpose  of  this  is  to  show  by 
this  witness  that  the  two  claimants  in  this  case — the 
Snook  and  Karlson  claims —  were  contemporaneous 
with  the  other  claimants,  upon  whose  claims  judg- 
ment was  recovered  and  transcript  of  the  record  filed 
in  the  recorder's  office  and  a  deed  was  made,  as  we 
claim,  by  Thompson  to  Cummings,  to  defeat  all  of 
these  creditors,  not  only  the  five  who  brought  the 
original  action,  but  the  two  who  came  later  and  sued 
separate  from  the  original  claimants  *  *  *  We 
must  at  least  show  a  prima  facie  case  as  to  fraud  and 
our  contention  is  that  this  evidence  will  show  thai 
these  two  claims  involved  in  this  action  were  of  the 
same  character  and  nature  as  the  other  claims  and 
the  natural  presumption  would  be  that  if  this  deed 
were  made  for  a  fraudulent  purpose  as  to  any  one 
or  more  of  those  parties,  it  would  be  natural  to  as- 
sume that  it  was  made  for  the  same  purpose  as  to  all. 

Objection  overruled;  defendant  allowed  an  excep- 
tion to  the  ruling. 

Q.  Those  parties  w^ere  working  on  that  claim  in 
1907? 

A.  Snook  was  working  there  in  1907 ;  I  don't  know 
if  Karlson  ever  did  work  on  the  claims. 

Q.  He  hauled  supplies  to  the  claims  you  say  ? 

A.  That  is  what  he  started  out  for  when  he  left 
Glacier  Creek. 

Q.  Did  you  hear  Eri  Thompson  instruct  him  to 
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go  up  to  the  claims?        A.  Yes,  sir. 

Q.  Was  Eri  Thompson  at  Griacier  Creek  at  that 
time  %        A.  He  was,  yes. 

Q.  He  was  at  Glacier  Creek  ? 

A.  Yes,  sir.     [98] 

Q.  Were  you  working  in  the  saloon  with  him  ? 

A.  No. 

Q.  Did  you  see  him  there  I        A.  Yes. 

Q.  Do  you  know  whether  those  supplies,  etc.  that 
Karl  Karlson  left  for  Glacier  Creek  with  were  taken 
up  to  the  claims? 

A.  I  suppose  they  were,  I  don't  know. 

Q.  Did  you  hear  Eri  Thompson  say  anything 
about  Karl  Karlson 's  work? 

A.  JSTo,  I  didn't  hear  Thompson  say  anything 
about  it ;  he  was  supposed  to  be  in  there  getting  the 
supplies  in,  that  is  all  I  know. 

Q.  Who?        A.  Karlson. 

Q.  And  Snook  was  actually  working  with  you  on 
the  ground  in  the  year  1907  ?        A.  Yes,  sir. 

Q.  This  is  the  Battle  Ax  group  of  mining  claims 
on  Thunder  Creek?        A.  Yes,  sir. 

Mr.  REED.— That's  all. 

Cross-examination. 
(ByMr.  FINNEGAN.) 

Q.  Were  you  a  witness  in  the  case  of  Meredith 
versus  Thompson  and  Cummings?        A.  Yes,  sir. 

Q.  At  that  time  you  were  a  resident  of  Cordova, 
were  you  not  ?        A.  Yes,  sir. 

Q.  Have  you  in  your  possession  now  or  did  you 
ever  receive  a  telegram  from  Mr.  J.  L.  Reed  asking 
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you  to  report  to  Valdez  or  to  Seward  for  the  trial 

of  that  case?     [99] 

A.  I  don't  remember — I  was  notified  that  the 
term  of  court  would  be  held  there  at  such  a  time; 
I  don't  remember  whether  I  got  a  telegram,  or  by 
mail. 

Q.  Did  you  either  get  a  telegram  or  letter  from 
Mr.  Reed  to  come  to  Valdez  for  the  trial  of  the  case  ? 

A.  I  suppose  I  did,  yes. 

Q.  Do  you  remember  now  what  the  contents  of 
that  telegram  or  letter  was? 

A.  No,  I  couldn't  remember. 

Q.  Didn't  that  telegram  or  letter  as  it  may  be 
state  that  it  was  safe  for  you  and  the  other  witnesses 
to  come  to  Valdez  for  the  trial,  that  Thompson 
couldn't  possibly  get  there. 

A.  No,  I  don't  think  so. 

Q.  Didn't  you  some  time  later  show  tliis  telegrar^ 
or  letter  to  other  parties  ?        A.  No. 

Mr.  RITCHIE. — We  object  to  any  further  ques- 
tions along  this  line — it  is  wholly  irrelevant. 

Mr.  FINNEGAN.— Well,  that  is  all. 

Witness  excused. 

Mr.  RITCHIE. — ^We  desire  for  the  same  purpose 
to  offer  in  evidence  the  record  in  Case  #2162  in  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
entitled  Eri  Thompson  and  J.  M.  Cummings  vs. 
J.  L.  Reed.  The  object  is  to  show  the  finding  by 
this  court,  which  was  afterwards  affirmed  by  the 
Circuit  Court  of  Appeals,  as  to  the  deed  from  Eri 
Thompson  to  J.  M.   Cummings,  dated   October  25, 
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1909,  from  which  Ellis  derives  his  title  to  the  claim. 

Mr.  FINNEaAN.— We  object  to  the  introduction 
of  the  record  on  appeal  [100]  for  the  reason  that 
it  is  not  binding  upon  the  defendant  Ellis  in  any 
manner  whatsoever.  He  is  not  a  party  to  the  liti- 
gation, nor  were  Karlson  or  Snook,  the  present 
plaintiffs  herein,  parties  to  that  litigation;  nor  was 
the  deed  that  was  held  by  the  Circuit  Court  of  Ap- 
peals to  be  invalid  declared  invalid  as  to  Karlson 
and  Snook,  but  only  as  to  Meredith  and  his  associ- 
ates in  the  prior  suit. 

Mr.  RITCHIE.— The  finding  was  that  the  deed 
was  absolutely  void. 

By  the  COURT. — It  may  be  admitted  at  this  time. 
The  objection  will  be  overruled  and  defendant  al- 
lowed an  exception. 

The  record  is  marked  Plaintiff's  Exhibit  ''C," 
admitted  in  evidence,  attached  hereto  and  made  a 
part  hereof. 

Mr.  RITCHIE. — We  now  desire  to  offer  from  the 
record  in  S-9  the  mandate  from  the  Circuit  Court 
of  Appeals,  being  Case  #2162,  in  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  showing  the  return. 
It  is  simply  the  Remittitur. 

Mr.  FINNEGAN. — We  make  the  same  objection. 

Objection  overruled — Defendant  allowed  an  ex- 
ception. 

The  Mandate  or  return  is  marked  Plaintiff's  Ex- 
hibit "D";  copy  is  attached  hereto  and  made  a  part 
hereof. 

Mr.  REED.— We  call  the  attention  of  the  Court 
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to  tHe  fact  that  the  deputy  marshal's  return  in  the 
two  actions  20  and  21  show  that  the  attachment  was 
issued;  it  shows  the  return  of  the  attachment  and 
the  date  of  the  attachment. 

I  will  call  Mr.  Behrenburg.     [101] 

Testimony  of  H.  Behrenburg,  for  Plaintiff. 

H.  BEHRENBURa,  a  witness  called  in  behalf 
of  the  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  REED.) 

Q.  What  is  your  name!        A.  H.  Behrenburg. 

Q.  Where  were  you  in  the  year  1912  ? 

A.  In  the  Cache  Creek  country. 

Q.  Were  you  specially  appointed  to  serve  the  at- 
tachment in  these  two  cases  of  Sliook  and  Karlson  ? 

Mr.  FINNEGAN.— We  object  to  that;  if  it  is  in 
the  record  as  counsel  states,  the  record  speaks  for 
itself. 

Mr.  REED. — It  is  preliminary. 

By  the  COURT. — He  may  answer. 

A.  Yes,  sir. 

Q.  What  did  you  do  in  making  the  attachment  f 

A.  I  just  went  with  instructions  and  put  the  no- 
tice up  on  the  camp. 

Q.  That  was  on  September  22,  1912  as  the  returns 
show? 

A.  I  don't  remember  the  date — it  was  in  Septem- 
ber, 1912. 

Q.  Was  Mr.  Ellis  on  the  groimd  at  that  time  ? 

A.  No. 
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Q.  Did  you  post  the  notice  on  any  conspicuous 
place  as  your  returns  show? 

A.  Right  at  the  camp,  yes. 

Q.  That  is  the  Battle  Ax  group  of  mining  claims, 
is  it  not  ? 

A.  I  wouldn't  be  sure  what  the  name  of  it  is, — 
I  never  learned. 

Q.  Was  Mr.  Ellis  on  the  ground?        A.  No. 

Q.  Was  any  one  on  the  ground  at  that  time  ? 

A.  I  don't  remember  w^hether  they  were  on  the 
ground  or  not,  or  whether  they  were  working  on  that 
ground.     .1102] 

Q.  You  don't  know  whether  any  one  was  working 
on  that  ground? 

A.  There  was  men  on  the  creek,  but  I  couldn't 
say  whether  they  were  on  the  ground  or  not. 

Q.  Is  that  the  ground  that  Mr.  Ellis  worked  dur- 
ing the  summer  of  1912,  if  you  know? 

A.  That  was  his  camp,  yes. 

Q.  Had  he  been  working  there  during  the  summer 
of  1912?        A.  Yes. 

Q.  How^  many  men  did  he  work  ? 

A.  I  couldn't  say — he  had  a  crew;  I  didn't  know 
the  number  of  men. 

Q.  Approximately  how  many? 

A.  Eight  or  ten  men,  something  like  that,  I  guess. 

Q.  Did  you  see  Mr.  Ellis  there  that  summer? 

A.  Yes,  I  did,  just  going  through  there  paying  a 
visit. 

Q.  You  went  over  to  the  ground,  did  you,  to  pay 
him  a  visit?        A.  Yes. 
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Q.  That  is  the  same  ground  you  attached  in  this 
action?        A.  Yes. 

Q.  Is  that  your  signature  to  both  of  these  certifi- 
cates of  levy  of  writ  of  attachment  ?  ( Showing  wit- 
ness papers.)         A.  Yes,  sir. 

Mr.  REED. — We  wish  to  offer  these  certificates 
of  levy,  showing  the  date  they  were  filed  for  record, 
to  wit,  July  25,  1914.  They  are  admitted  in  evi- 
dence, without  objection,  marked  respectively  Plain- 
tiff's Exhibit  "E"  and  Plaintiff's  Exhibit  ''F.'^ 
Copies  of  said  exhibits  are  attached  hereto  and  made 
a  part  hereof. 

Q.  After  you  signed  these  certificates,  did  you 
send  them  to  the  recorder?        A.  Yes,  sir.     [103] 

Q.  That  same  month?    That  same  time? 

A.  Siiortly, — a  few  days  after. 

Mr.  REED.— That's  all. 

Mr.  FINNEGAN. — I  have  no  cross-examination. 

Witness  excused. 

PLAINTIFF  RESTS. 

Mr.  FINNEGAN. — At  this  time  the  defendant 
Ellis  moves  for  a  nonsuit. 

After  argument,  the  motion  for  nonsuit  was  by 
the  Court  denied  and  defendant  allowed  an  excep- 
tion to  the  ruling. 

AFTERNOON  SESSION. 

Mr.  FINNEGAN. — At  this  time  I  wish  to  move 
to  dismiss  the  action  as  far  as  any  claim  of  the  plain- 
tiff derived  through  Karl  Karlson  is  concerned. 

After  argument  the  motion  was  by  the  Court  de- 
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nied  and  defendant  allowed  an  exception  to  the  rul- 
ing. 

Mr.  FINNEGAN.— I  desire  to  request  that  we  be 
allowed  to  amend  our  pleadings  to  conform  to  the 
proof.  We  have  alleged  in  paragraph  5  of  our 
Answer  that  at  the  time  the  final  payment  was  made 
by  Ellis  to  Cummings  that  the  sum  of  $2000,  or 
thereabouts  was  placed  in  the  hands  of  Mr.  S.  O. 
Morford  as  trustee  to  pay  all  outstanding  claims. 
We  did  not  know,  it  never  w'as  brought  home  to  us 
until  to-day  that  that  sum  of  money  was  placed  in 
the  hands  of  Judge  Morford  a  year  before,  rather  in 
1912  at  the  time  of  the  first  payment  and  we  desire 
to  amend  accordingly. 

By  the  COURT.— Very  well.     [104] 

DEFENSE. 

Testimony  of  M.  A.  Ellis,  in  His  Own  Behalf. 

M.  A.  ELLIS,  one  of  the  defendants,  called  and 
sworn  as  a  witness  in  his  own  behalf,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  FINNEGAN.) 

Q.  What  is  your  name  and  residence  ? 

A.  M.  A.  Ellis;  Seattle,  Washington. 

Q.  You  are  the  same  party  who  is  defendant  in 
this  action?        A.  Yes,  sir. 

Q.  Are  you  acquainted  with  what  is  commonly 
ealled  the  Battle  Ax  Association  claim  on  the  Susitna 
River?        A.  Yes,  sir. 

Q.  Tell  the  Court  when  you  first  visited  the  prop- 
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erty  and  what  transpired  then  ? 

A.  In  August,  1911,  I  visited  it,  spent  two  days,  I 
think,  and  one  day  there  visiting. 

;Q.  Who  were  in  possession  of  the  property  at  that 
time  ?        A.  Harper  Brothers. 

Q.  State  to  the  Court  what  proceedings  you  had 
then  with  the  Harper  boys,  if  any. 

By  the  COURT.— What  month  was  that? 

A.  It  was  in  the  month  of  August,  1911. 

Q.  Previous  to  that  J  had  you  been  in  the  Susitna 
country, — before  that  time "? 

A.  No,  that  was  my  first  trip  in  there. 

Q.  What  is  your  general  occupation? 

A.  Mining. 

Q.  You  have  followed  that  how  many  years  ? 

A.  Twenty-five. 

;Q.  In  what  places  ?     [105] 

A.  Pierce,  Idaho — in  the  Coeur  d'Alene  country, 
Idaho  and  this  part  of  Alaska. 

Q.  State  what  transpired  between  you  and  the 
Harper  boys  at  that  time  ? 

A.  The  Harper  boys  showed  me  the  gold  they  were 
cleaning  up.  I  will  state  I  was  there  prospecting 
some  other  ground,  for  some  other  parties,  dredging 
ground,  and  they  visited  me,  several  miles  below. 
They  were  working  the  ground  under  a  lay.  They 
showed  me  their  cleanups  and  wanted  me  to  buy  the 
ground,  said  it  was  a  good  buy.  We  talked  it  over 
and  I  told  them  I  would  buy  the  ground  if  I  could  get 
it  at  the  right  price  and  I  just  panned  around  a  lit- 
tle ;  I  took  their  word  mostly  for  what  they  cleaned 
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up.  I  had  known  them  a  great  many  years;  they 
worked  for -me  in  Idaho  for  several  years.  I  came 
away  from  there  then,  the  28th  of  August,  I  believe 
it  was — I  came  from  that  country  and  came  down  to 
the  lower  country  and  came  out.  During  the  winter 
of  1912,  they  came  outside  and  they  had  an  option  to 
purchase  the  ground  and  I  got  an  assignment  from 
them  and  purchased  the  ground. 

Q.  From  whom  did  you  purchase  the  ground? 

A.  I  purchased  the  ground  from  the  Harper 
Brothers,  that  is,  they  had  an  option  from  Mr.  Cum- 
mings  and  I  purchased  the  ground  from  the  Harper 
Brothers,  paying  them  a  commission  and  paying 
them  for  the  tools  and  what  they  had  on  the  ground 
and  made  the  payments  to  conform  with  the  option 
they  had. 

•Q.  I  will  ask  you  to  state  what  this  instrument 
purports  to  be  I     (Handing  witness  paper.) 

A.  That  is  the  original  option  that  I  purchased  on, 
with  the  assignment  from  Harper  to  me — I  said  Har- 
per Brothers;  it  is  Al  Harper.     [106] 

Mr.  FINNEGAN. — We  offer  this  option  in  evi- 
dence. 

It  is  admitted  in  evidence,  without  objection,  and 
marked  Defendants'  Exhibit  #1;  copy  is  attached 
hereto  and  made  a  part  hereof. 

Q.  State  what  transactions  you  had  under  that  op- 
tion. 

A.  Well,  I  made  the  first  payment  of  $4,000  under 
the  option  in  February,  I  believe  it  was,  1912. 

Q.  To  w^hom  did  you  make  the  payment? 
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A.  I  made  the  payment  to  the  Harper  Brothers ;  I 
think  they  transferred  it  to  Mr.  Cummings.  I 
wouldn't  be  sure  just  how  that  was  made.  I  was  in 
Idaho  when  it  was  made  and  I  had  my  attorney  in 
Seattle  attend  to  it.  It  was  wired  to  Seward  here, 
wired  to  the  Bank  of  Seward. 

Q.  Is  it  not  a  fact,  to  refresh  your  memory,  that 
the  money  was  wired  to  Harper  Brothers  here  at  the 
bank  of  Brown  &  Hawkins  ? 

A.  I  believe  that  is  the  way  it  was,  I  wouldn't  be 
sure;  I  don't  remember  just  exactly  how  the  money 
was  paid,  but  it  was  paid  at  that  time. 
By  the  COURT.— At  what  time? 
A.  In  February,  1912. 

Q.  Was  any  part  of  that  sum  of  $4,000  retained 
by  any  other  persons  ? 

A.  $2,500  was  retained  by  the  Bank  of  Seward  to 
pay  all  debts  of  record  against  the  ground. 

Q.  Retained  in  the  Bank  of  Seward  or  by  the 
Bank  of  Seward'? 

A.  Well,  it  was  deposited  through  Judge  Morford, 
I  think,  but  it  was  in  the  Bank  of  Seward,  to  pay  all 
debts  of  record  against  the  ground.  I  heard  about 
that  time  about  the  suit  that  was  pending  and  the 
amount  of  the  suit  I  understood  was  $1,500  but  we 
didn't  know  just  what  the  amount  would  be,  so  $2,500 
of  that  $4,000  was  deposited  here  in  the  bank  to  cover 
that  and  was  [107]  there  during  the  pendency  of 
the  option. 

,Q.  When  did  you  make  your  second  payment  ? 
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A.  I  made  the  second  payment,  I  think  it  was  the 
second  of  August— it  was  before  I  came  out ;  I  sent 
out  gold  dust ;  made  it  at  the  Bank  of  Seward. 

Q.  That  was  1912  % 

A.  Yes;  I  wouldn't  be  certain  whether  it  was  the 
first  of  August  or  first  of  September,  but  it  was 
the  first  of  August,  I  think.  However,  the  contract 
shows  for  itself;  the  payment  was  made  when  the 
contract  called  for  it. 

,Q.  (By  the  COURT.)  What  amount  was  that 
payment  ?        A.  Three  thousand  dollars. 

Q.  Now,  at  this  time,  in  the  summer  of  1912,  did 
you  hear  or  learn  of  any  other  outstanding  claims, 
other  than  the  one  you  have  testified  to  ? 

A.  I  had  a  letter  from  Mr.  Snook,  who  was  at 
Hope;  I  got  that  during  the  summer  while  I  was 
out,  I  reckon.  I  had  never  heard  of  the  debt  of 
Snook  or  any  other  debts  outside  of  this  suit  that 
was  started,  but  I  had  a  letter  from  Mr.  Snook,  tell- 
ing me  he  had  worked  several  years  before  for  Mr. 
Wallace  on  the  ground  and  asking  me  about  how 
my  payments  were  to  be  made;  I  don't  remember 
just  the  exact  wording,  but  he  told  me  about  having 
some  money  coming. 

Q.  Did  you  reply  to  that  letter  ? 

A.  Yes,  I  answered  him  and  told  him  I  bought  the 
ground,  told  him  how  much  I  had  paid  and  that  I 
had  bought  it  under  a  contract  to  make  certain  pay- 
ments at  a  certain  time ;  also  told  him  as  I  remem- 
ber that  there  was  $2,500  on  deposit  in  the  Bank  of 
Seward  to  cover  all  debts  of  record  and  for  him  to 
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get  his  debt  on  record, — that  that  was  the  place  to 

get  his  money.     [  108  ] 

Q.  When  did  you  make  another  payments 

A.  I  made  the  final  payment  during  the   next 
winter  some  time,  I  don't  know  just  when. 

Q.  At  the  time  of  the  final  payment,  did  you  re- 
ceive a  deed  to  the  property  ?        A.  Yes,  sir. 

Q.  Was  it  at  that  time  that  you  made  the  pay- 
ment ?        A.  Yes,  sir. 
(By  the  COURT.) 

,Q.  What  was  the  last  payment  ? 

A.  Three  thousand  dollars. 

Q.  And  whom  w^as  it  to? 

A.  It  was  to — I  made  the  payment  to  Judge  Mor- 
ford — he  gave  me  the  deed. 

Q.  At  what  time  ? 

A.  I  think  it  w^as  in  February,  1913 — I  ain't  cer- 
tain about  that  date. 
(By  Mr.  FINNEGAN.) 

Q.  Whom  was  the  second  payment  made  to  ? 

A.  The  second  payment  was  made  to  Mr.  Cum- 
mings,  through  the  Bank  of  Seward  here — I  didn't 
make  that  myself,  personally,  I  sent  out  a  man  to 
make  it  for  me — I  was  busy  at  the  diggings. 

Q.  And  the  third  payment  was  made  to  Mr.  Cum- 
mings  through  Judge  Morf ord  ? 

A.  Yes,  the  third  payment  was  made  to  Mr.  Cum- 
mings  through  Judge  Morford — Judge  Morford  de- 
livered me  the  deed. 

Q.  Was  Mr.  Cummings  present  at  the  time  of  the 
final  consunomation  ? 
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A.  No,  sir,  I  think  he  was  in  British  Columbia 
some  place,  so  the  Judge  told  me — there  was  nobody 
present  excepting  the  Judge. 

Q.  At  the  time  of  making  the  final  payment,  and 
previous  thereto,  did  you  make  any  examination  of 
the  record  title  of  the  claim  [109]  or  cause  any  to 
be  made? 

A.  I  had  an  abstract — I  ordered  an  abstract  as  I 
went  into  the  diggings  in  the  spring  to  work,  in  the 
spring  of  1912  and  when  I  came  out  in  the  fall,  the 
recorder  had  the  abstract  for  me,  and  when  I  got 
here,  to  the  town  of  Seward,  I  heard  there  had  been 
some  kind  of  papers  filed.  I  stopped  on  my  way 
a  couple  of  weeks  to  look  at  some  mining  property. 
I  couldn't  find  out  what  it  was  and  I  wrote  back 
there  and  they  told  me  it  was  a  suit  started  against 
Wallace  and  Thompson  and  had  nothing  to  do  with 
me,  but  I  wrote  back  during  the  winter,  before  I 
made  the  final  payment,  to  the  recorder  and  asked 
him  if  anything  showed  on  the  record  to  let  me  know, 
that  I  expected  to  make  the  final  payment  and  he 
wrote  me  that  nothing  had  showed  against  the 
ground — just  a  few  days  before  I  made  the  final  pay- 
ment I  had  word  from  him  that  nothing  showed. 

;Q.  Have  you  those  letters  at  the  present  time  ? 

A.  I  have  not. 

,Q.  You  have  the  abstract? 

A.  I  have  the  abstract  here  with  me. 

Q.  Do  you  identify  that  instrument?     (Handing 
witness  paper.) 

A.  That  is  the  abstract. 
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Mr.  FINNEGAN.— We  offer  the  abstract  in  evi- 
dence. 

It  is  admitted,  without  objection,  marked  Plaintiff 
Defendant's  Exhibit  #2;  attached  hereto  and  made 
a  part  hereof. 

The  WITNESS.— I  came  out  in  September— I 
left  the  camp  on  the  third  of  September  of  that  year. 

Q.  Do  you  recognize  that  instrument  ?  (Handing 
witness  paper.) 

A.  Yes,  sir,  that  is  the  deed  that  I  received  on  the 
final  payment. 

Q.  This  is  the  original  deed? 

A.  This  is  the  original  deed.     [110] 

Mr.  FINNEGAN.— We  offer  the  deed  in  evidence. 

It  is  admitted,  without  objection,  marked  Defend- 
ant's Exhibit  #3 — attached  hereto  and  made  a  part 
hereof. 

Mr.  FINNEGAN.— The  deed  bears  date  the  28th 
day  of  February,  1913,  betw^een  J.  M.  Cummings, 
party  of  the  first,  and  M.  A.  Ellis,  party  of  the  sec- 
ond part  and  was  filed  for  record  by  J.  E.  Chapman 
of  the  Thunder  Creek  Mining  Company  on  the  28th 
day  of  March,  1913,  at  15  minutes  past  8  A.  M.  and 
recorded  in  Volume  2,  Supplement,  of  Deeds,  page 
151  Eecords  of  Cook  Inlet,  Precinct,  Alaska  and 
signed,  this  endorsement  of  record,  signed  by  Lee 
Van  Slyke,  U.  S.  Commissioner  and  Ex-Officio  Re- 
corder by  H.  W.  Nagley,  Deputy. 

Q.  Who  is  this  Mr.  Chapman? 

A.  Chapman  was  working  for  me  at  the  time,  for 
several  years  previous  to  that  time. 
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Q.  Did  he  record  that  deed  at  your  request? 

A.  Yes,  sir,  I  was  sending  him  into  the  diggings 
to  do  my  early  spring  work  and  sent  the  deed  along 
by  him. 

Q.  What  was  the  total  amount  that  you  paid  for 
the  property?        A.  For  the  Battle  Ax? 

Q.  Yes.        A.  Ten  thousand  dollars. 

Q.  Was  that  a  fair  adequate  amount? 

A.  I  consider  it  so. 

Mr.  FINNEGAN.— That  will  be  all. 

Cross-examination. 
(By  Mr.  REED.) 

Q.  You  are  acquainted  with  this  deed — why  was 
this  1912  scratched  out  and  1913  substituted,  at  the 
beginning  of  the  deed — This  indenture  made  the 
28th  day  of  February,  one  thousand  nine  hundred 
[111]  and  twelve  and  the  twelve  scratched  out  and 
thirteen  written  in — was  the  deed  made  in  1912? 

A.  I  don't  have  any  idea. 

Q.  You  don't  know  anything  about  that,  why  that 
was  done  ?        A.  No,  I  never  noticed  it  before. 

Q.  Where  was  this  deed  executed  ? 

A.  I  don't  know  that — I  received  it  in  Seattle. 

Q.  Who  sent  it  to  you  ? 

A.  Judge  Morford  delivered  it  to  me  in  person. 

Q.  Judge  Morford  delivered  it  to  you  at  Seattle  ? 

A.  Yes,  sir. 

Q.  What  day  did  he  deliver  it  to  you,  do  you  re- 
member ? 

A.  I  don't  remember  the  exact  date,  no,  but  what- 
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ever  date  the  deed  shows,  I  think,  was  the  date — 

I  had  my  attorneys  there  looking  after  it. 

Q.  This  indenture  made  this  28th  day  of  Febru- 
ary, 1913 — wdth  the  12  scratched  out — was  that  the 
day  it  was  delivered  to  you  ?        A.  Yes,  sir. 

Q.  And  that  was  the  date  of  the  execution  of  the 
deed? 

A.  I  don't  know  what  you  mean  exactty  by  execu- 
tion— that  is  the  day  I  received  the  deed;  I  don't 
know  w^hen  the  deed  was  executed. 

Q.  That  is  the  day  you  received  it  ?        A.  Yes. 

Q.  That  was  in  1913? 

A.  I  think  Judge  Morford  had  to  send  to  British 
Columbia  to  get  the  deed  or  something;  he  was  on 
his  way  to  Yakima  and  I  had  arrangements  wdth 
him — I  told  him  I  w^as  ready  to  take  it  up  and  he 
said  he  had  to  go  to  Yakima  to  visit  some  of  his 
people  and  he  w^ould  write  and  get  the  deed  and  meet 
me  on  a  certain  da}^  in  Seattle  and  we  would  clean 
it  up,  and  that  was  the  arrangement  we  made,  and 
we  done  it  and  he  delivered  the  [112]  deed  to  me ; 
I  don't  know  when  the  deed  was  executed  or  where 
it  was  executed. 

Q.  Doesn't  that  deed  state  that  J.  M.  Cummings 
acknowledged  the  deed  on  the  28th  day  of  February, 
in  British  Columbia  ?  Now  how  could  that  deed  be 
acknowledged  on  the  28th  day  of  February,  1913,  in 
British  Columbia,  and  on  the  same  day  be  delivered 
to  you  in  Seattle?  Will  you  explain  this  dis- 
crepancy ?        A.  I  never  noticed  it. 

Q.  You  don't  know  how  to  explain  that,  do  you? 
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A.  No,  sir ;  I  do  not. 

Q.  The  last  payment  under  that  contract  was  sup- 
posed to  be  made  in  October,  October  15,  1912,  is 
that  not  true  *? 

A.  I  don't  remember  just  what  date. 

Q.  Do  you  remember  writing  to  William  Snook  a 
letter  and  telling  him  the  last  pajrment  under  this 
contract  would  be  made  by  you  in  October  15,  1912  ? 

A.  I  think  I  did,  whenever  the  contract  called  for 
it — I  expected  to  make  the  payment  as  the  contract 
called  for. 

Q.  What  was  the  object  of  deferring  the  payment 
from  October  15,  1912  to  the  28th  day  of  February, 
1913? 

A.  There  w^as  financial  reasons  for  one  thing;  I 
w^as  hard  up  at  the  time  and  I  had  made  several  pay- 
ments. 

Q.  Wasn  't  the  real  reason  for  deferring  that  pay- 
ment to  find  out  what  the  Circuit  Court  of  Appeals 
said  about  this  deed  between  Thompson  and  Cum- 
mings  ? 

A.  No,  sir,  it  never  entered  into  my  mind. 

Q.  It  was  not — you  state  that  under  oath,  that  was 
not  the  fact?        A.  Yes,  sir. 

Q.  Do  you  know  what  the  Circuit  Court  of  Ap- 
peals said  about  that  deed? 

A.  I  do  now,  yes— I  read  the  transcript  on  appeal. 

Q.  Before  you  made  the  final  payment  on  Febru- 
ary 28,  1913— was  [113]  this  in  Seattle— was  the 
final  payment  made  in  Seattle?        A.  Yes,  sir. 

Q.  You  knew^  of  the  pending  suit  then  in  the  Cir- 
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cuit  Court  of  Appeals,  did  you  not  ?        A.  Yes,  sir. 

Q.  And  you  knew  of  the  decision  in  the  Circuit 
Court  of  Appeals'?        A.  I  don't  think  I  did. 

iQ.  Wasn't  the  decision  rendered  on  February  3, 
1913 — hadn't  you  heard  about  that! 

A.  I  don't  think  I  did. 

;Q.  Don't  you  know  you  did  ? 

A.  I  don't  know  whether  I  knew  it  or  not — it 
wouldn  't  have  made  any  difference  to  me  if  I  had. 

Q.  You  knew  that  certain  creditors  of  Thompson 
had  in  that  suit  sought  to  reduce  their  claims  to  a 
judgment  and  collect  it  in  that  suit,  did  you  not — 
you  knew  of  that  in  the  Meredith  case  ? 

A.  Yes,  sir. 

Q.  Did  you  make  any  inquiries  to  ascertain  how 
many  men  worked  for  Thompson  on  Thunder  Creek 
in  1907,  at  the  time  these  claims  were  created? 

A.  Only  in  a  general  way;  all  I  heard  was  just 
conversation  and  talk ;  I  never  heard  of  any  outside 
claims  until  I  got  the  letter  from  Snook  during  the 
summer  of  1912. 

Q.  Until  that  time  you  never  knew  of  any  other 
claims  except  the  ones  in  suit  at  that  time,  and  in 
litigation  ? 

A.  That  is  all  I  heard  of;  I  never  heard  of  this 
Karlson  until  this  suit  was  filed,  this  present  suit. 

Q.  You  were  in  possession  under  your  contract 
to  purchase  during  the  year  1912,  were  you  not,  in 
possession  of  the  Thunder  Creek  [114]  mining 
claims  ? 
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A.  Yes,  sir. 

Q.  And  you  worked  those  claims  during  the  sum- 
mer of  1912?        A.  Yes,  sir. 

Q.  What  time  did  you  leave  there? 

A.  I  think  it  was  the  third  of  September,  1912. 

Q.  You  think  it  was  the  third  of  September,  1912? 

A.  Yes,  sir. 

Q.  Now,  on  your  way  out,  you  heard  something 
about  suits  being  filed? 

A.  No,  I  came  to  Hope  and  Sunrise  and  Griacier 
Creek — I  spent  a  month  back  in  this  country,  be- 
tween here  and  the  diggings,  looking  the  country 
over  and  I  got  into  Seward  and  met  one  of  the  men 
I  left  working  on  the  claim  and  he  told  me  there  was 
some  kind  of  a  paper  filed,  posted  on  the  cache  there. 

Q.  You  knew  then  that  some  kind  of  a  paper  had 
been  posted  on  the  cache  in  1912?        A.    Yes,  sir. 

Q.  About  w^hat  month  was  that? 

A.  That  was  in  October. 

Q.  Did  you  take  any  steps  to  ascertain  what  that 
paper  was  ?        A,  Yes,  sir. 

Q.  What  did  you  find  that  paper  to  be? 

A.  They  told  me  it  was  a  suit  started  by  Snook 
against  Wallace  and  Thompson. 

Q.  Who  told  you  that? 

A.  I  don't  remember,  I  think  it  was  the  recorder 
over  there  wrote  me. 

Q.  The  recorder  wrote  you?        A.  I  think  so. 

Q.  Have  you  got  that  letter?     [115]        A.     No. 

Q.  Why  didn't  you  bring  that  letter? 
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A.  I  don't  keep  my  letters — I  don't  have  any  files 
of  those  letters. 

Q.  The  recorder  wrote  you  and  told  you  a  suit  had 
been  filed — what  was  the  wording  of  that  letter? 

A.  I  don't  remember  the  exact  wording. 

Q.  Don't  you  know  approximately  what  the  con- 
tents of  that  letter  was?        A.  Certainly. 

Q.  State  to  the  Court  what  it  was. 

A.  The  gist  of  the  letter  was  that  there  was  a  suit 
started  for  wages  against  Thompson  and  Wallace 
and  the  letter  also  informed  me  that  it  had  nothing 
to  do  with  me. 

Q.  Did  he  say  anything  about  an  attachment  be- 
ing levied  on  the  ground?        A.  No,  sir. 

Q.  You  are  under  oath  and  you  say  you  knew 
nothing  about  an  attachment  being  levied  on  the 
ground?        A.  No,  sir. 

Q.  Absolutely  nothing  ? 

A.  Absolutely  nothing.  I  came  to  Judge  Mor- 
ford  and  asked  him  if  he  knew  about  it  and  had  him 
call  up  the  office  at  Valdez,  while  I  was  here,  the 
two  or  three  days  I  was  waiting  for  the  boat  and  he 
couldn't  find  out  anything  for  me,  what  the  papers 
were  at  all  and  I  didn't  know  until  I  heard  from  up 
there  that  it  was  a  suit  started  against  Thompson 
and  Wallace. 

Q.  That  was  in  October,  1912? 

A.  Yes,  I  was  on  my  way  home  to  Seattle. 

Q.  You  say  in  October,  1912,  here  at  Seward,  that 
somebody  informed  you  there  had  been  a  paper  filed 
upon  the  ground,  is     [116]     that  true? 
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A.  Yes,  sir. 

Q.  On  the  Thunder  Creek  property? 

A.  Yes,  sir. 

Q.  A  paper  served  on  the  ground? 

A.  Yes,  sir. 

Q.  And  he  didn't  know  what  kind  of  a  paper  it 
was? 

A.  I  was  told  that  some  kind  of  a  paper  was 
tacked  up  on  a  post  out  there. 

Q.  What  was  told  you  by  this  party,  what  were 
the  words  he  used  about  this  paper? 

A.  He  said  he  didn't  know  what  it  was,  but  it  wa^ 
something  about  Thompson  and  Wallace,  who  were 
interested  in  the  ground. 

Q.  What  did  he  say  about  it  being  tacked  up  on 
the  ground? 

A.  He  said  that  Henry  Behrenburg  came  over 
there  and  stuck  it  up  on  a  post  there,  close  to  the 
camp,  a  post  at  the  cache. 

Q.  With  that  knowledge  in  your  possession  did 
you  go  to  the  ground  yourself  or  send  anyone  to  the 
ground  to  ascertain  what  that  paper  was,  what  was 
posted  up  by  Behrenburg? 

A.  No,  I  wrote  back  to  Susitna  Station  to  Nagley, 
who  was  acting  recorder  at  that  time — I  wouldn't  be 
sure  whether  it  was  Nagley  or  Van  Slyke,  one  or  the 
other  of  them,  and  asked  them  about  it. 

Q.  And  you  relied  upon  what  they  told  you? 

A.  I  did,  also  relied  upon  what  Judge  Morford 
told  me;  I  had  him  look  it  up  here,  went  to  him  about 
it  and  asked  him  what  he  knew  about  it  and  he 


126  M.  A.  Ellis  vs. 

(Testimony  of  M.  A.  Ellis.) 

called  up  and  tried  to  find  out  something  about  it. 

Q.  Did  anybody  tell  you,  after  you  received  this 
information,  or  did  anybody  on  your  behalf  after 
you  had  received  this  information,  report  to  you, 
what  the  contents  of  that  paper  was  that  [117] 
was  posted  up?        A.  No,  sir. 

Q.  You  relied  upon  the  information  of  others  who 
had  not  seen  the  paper,  is  that  correct? 

A.  There  was  a  man  working  on  the  ground  at  the 
time  the  paper  was  posted  there  and  I  relied  upon 
the  information  he  had. 

Q.  What  did  he  say? 

A.  He  told  me  it  was  some  kind  of  a  paper  about 
Thompson  and  Wallace,  he  didn't  know  just  what  it 
was. 

Q.  Did  you  ask  him  as  to  the  particulars,  and  con- 
tents of  the  paper? 

A.  I  did,  but  he  didn't  know. 

Q.  And  you  didn't  pursue  the  inquiry  further 
than  that? 

A.  I  did;  as  I  say  I  went  to  Judge  Morford  and 
wrote  up  there,  either  to  Nagley  or  Van  Slyke,  I 
don't  remember  which. 

Q.  This  man  that  you  wrote  to,  who  stated  it  was 
some  kind  of  a  paper  in  relation  to  a  suit  between 
Wallace  and  Thompson,  between  the  assignors  in 
this  action  and  Wallace  and  Thompson, — you  have 
stated  what  he  told  you — was  the  only  person  that 
you  relied  upon  that  had  actually  seen  the  paper? 

A.  I  relied  upon  the  abstract  that  I  got  after- 
wards and  the  letter  from  the  commissioner  told  me 
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that  there  was  nothing  against  the  ground. 

Q.  iYou  haven't  got  that  letter,  have  you? 

A.  No. 

Q.  That  letter  was  not  certified  to  in  the  form  of 
an  abstract?        A.  I  don't  think  so. 

Q.  This  abstract  was  made  September  7,  1912, 
which  was  prior  to  September  22, 1912,  when  the  at- 
tachment was  served,  is  that  correct? 

A.  Yes,  sir.     [118] 

Q.  So  you  had  no  abstract  subsequent  to  that 
time?        A.  No,  sir. 

Q.  After  you  had  received  this  notice  and  the 
knowledge  of  this  paper  being  tacked  up  on  a  post 
on  this  ground,  the  only  person  that  saw  that  paper 
that  told  you  as  to  what  its  contents  was,  was  this 
man  that  wrote  you? 

A.  Yes,  I  had  a  letter  from  up  there  and  Judge 
Morford  here — 

Q.  I  am  asking  about  the  people  that  had  seen 
this  paper — that  was  the  only  man  that  told  you 
what  the  contents  of  that  paper  was? 

A.  That  was  the  only  man  I  remember  of,  yes. 

Q.  And  you  didn't  pursue  any  further  inquiry 
through  any  source  that  had  direct  knowledge  of  the 
contents  of  that  paper? 

A.  No,  I  went  right  on  outside  of  the  boat — left 
it  with  Judge  Morford  here  to  look  after. 

Q.  Did  you,  after  receiving  that  notice  of  this 
suit,  make  any  effort  to  ascertain  what  the  suit  was 
about  from  the  files  of  the  clerk's  office  of  the  Dis- 
trict Court? 


128  M.  A,  Ellis  vs. 

(Testimony  of  M.  A.  Ellis.) 

A.  No,  I  left  that  to  Judge  Morford. 

Q.  You  never  made  that  investigation  yourself? 

A.  No. 

Q.  You  never  went  to  the  clerk's  office  after  that 
time  to  find  out  whether  an  attachment  had  been 
sued  out  in  these  suits  ? 

A.  I  never  went  to  the  clerk's  office  in  my  life. 

<5.  Now,  you  say  that  you  wrote  Mr.  Snook  and 
told  him  that  there  was  $2500  that  had  been  left  in 
the  bank  to  pay  creditors,  is  that  true? 

A.  I  wrote  to  him;  I  don't  know  that  I  stated  the 
exact  amount — I  don't  keep  copies  of  my  letters;  I 
told  him  that  I  was  tied  up  to  perform  a  certain 
contract,  make  certain  payments  at  a  [119]  cer- 
tain time,  but  there  was  some  money  in  the  Seward 
bank. 

Q.  And  in  that  letter,  did  you  not  advise  Mr. 
Snook  to  bring  suit  on  his  account? 

A.  I  did;  I  told  him  to  get  it  in  the  record,  that 
was  the  place  to  get  his  money. 

Q.  But  you  never  found  out  whether  it  was  in  the 
record  afterwards,  did  you?  Is  that  your  letter? 
(Handing  witness  paper.)  Is  that  the  letter  you  re- 
ceived from  Mr.  Snook? 

A.  No,  this  is  the  letter  I  wrote  to  him. 

Q.  Look  at  the  other  side  and  see  if  it  is  not  the 
letter  he  wrote  to  you  and  the  reverse  side,  the  letter 
you  wrote  to  him,  in  response  thereto. 

A.  Yes,  that  is  both  letters. 

Mr.  REED. — ^We  offer  that  letter  in  evidence. 

It  is  admitted,  without  objection,  marked  Plain- 
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tiff's  Exhibit  ^^G";  is  attached  hereto  and  made   a 
part  hereof, 

Q.  Following  the  advice  that  you  gave  to  Mr. 
Snook  in  that  letter  for  him  to  bring  suit  on  his 
claim,  did  you  go  to  the  clerk's  office  to  ascertain 
whether  he  had  conformed  to  that  advice? 

A.  No,  sir. 

Q.  You  did  not?        A.  No,  sir. 

Q.  Now,  going  back  to  the  question  as  to  who  the 
creditors  of  Thompson  were  in  the  year  1907  on  the 
Battle  Ax  group,  you  knew  that  certain  men  that 
had  worked  on  those  claims  that  summer  had 
brought  suit  for  their  claims  ? 

A.  Yes,  I  heard  of  it. 

Q.  And  they  had  secured  judgment  and  sought  in 
another  action  to  set  aside  the  conveyance  of 
Thompson  to  Cummings  as  being  void  for  fraud? 
[120] 

A.  I  didn't  know  about  their  bringing  another 
suit  to  set  aside — I  knew  there  was  some  claims  and 
some  kind  of  a  suit  but  I  didn't  know  the  particulars 
of  it. 

Q.  When  you  made  this  last  or  final  payment  in 
Seattle  to  Judge  Morford,  did  you  make  any  in- 
quiries as  to  what  that  suit  was  for  or  what  its  ob- 
ject was? 

A.  No,  I  made  inquiries  from  Judge  Morford 
about  the  suit  or  if  there  was  anything  showed  on 
the  records — I  had  left  it  with  him  to  look  into  this 
matter  when  I  was  here  in  the  fall. 

Q.  You  didn't  know  what  the  purpose  of  that  suit 
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that  was  pending  in  the  Circuit  Court  of  Appeals  at 

that  time  was? 

A.  No,  I  supposed  it  was  to  collect  wages. 

Q.  You  didn't  know  it  was  to  set  aside  this  deed 
from  Thompson  to  Cummings  for  fraud?        A.  No. 

Q.  You  never  heard  there  was  any  fraud  in  the 
Ideed  from  Thompson  to  Cummings? 

A.  I  never  heard  anything  of  that  kind. 

Q.  Did  you  know  the  deed  from  Thompson  to 
Cummings  was  being  attacked  by  suit? 

A.  I  did  not. 

(Mr.  Reed  reads  exhibit  "G"  to  the  Court.) 

Q.  Did  you  go  to  Hope  that  fall?        A.  Yes,  sir. 

Q.  Did  you  look  up  Mr.  Snook  ? 

A.  Yes,  I  was  at  his  house — he  was  off  doing 
assessment  work. 

Q.  You  didn't  get  to  see  him  then? 

A.  No,  I  didn't  get  to  see  him. 

Q.  You  swore  to  this  answer  to  the  amended  com- 
plaint, did  you  not?        A.  Yes,  sir.      [121] 

Q.  Did  you  read  it  ? 

A.  I  hurriedly  read  it;  I  was  only  here  about  an 
hour  in  the  morning  and  had  to  go  up  and  see  Judge 
Morford  and  drag  him  out  of  bed. 

Q.  Was  it  read  to  you?        A.  No. 

Q.  Did  you  know  the  contents  of  it? 

A.  In  a  general  way,  yes. 

Q.  You  swore  to  it,  did  you  not — that  the  facts 
stated  in  that  answer  were  true,  did  you  not? 

A.  To  the  best  of  my  knowledge  and  belief. 


J.  L.  Reed.  131 

(Testimony  of  M.  A.  Ellis.) 

Q.  Is  this  true,  to  the  best  of  your  knowledge  and 
belief — 

That  this  defendant  had  no  knowledge  or  in- 
formation that  there  existed  any  other  claims 
or  demands  of  any  kind  or  nature  against  Eri 
Thompson  and  Dave  Wallace  or  Eri  Thompson 
and  J.  M.  Cummings,  other  than  the  suit  of 
Thomas  H.  Meredith  vs.  Thompson  and  Cum- 
mings. 

Is  that  part  of  your  answer  true  ?        A.  No. 

Q.  That  answer  is  false?        A.  Part  of  it. 

Q.  You  swore  to  the  Answer  but  you  didn't  know 
what  the  contents  were? 

By  the  COURT. — He  answered  he  swore  to  it. 

Q.  Is  this  part  of  your  answer  correct: 

This  defendant  denies  any  knowledge  or  in- 
formation of  any  claim  or  demand  of  any  person 
or  persons,  other  than  the  suit  of  said  Meredith 
vs.  Thompson  and  Cummings,  either  before  or 
at  the  time  of  his  final  payment  to  said  J.  M. 
Cummings  for  said  Battle  Ax  group  of  mining 
claims,  on  or  about  the  28th  day  of  February, 
1913.  He  denies  that  he  had  any  knowledge  or 
information  of  any  suit  or  attachment  of  Karl 
Karlson  or  William  C.  Snooks  or  any  other  per- 
son or  persons  against  J.  M.  Cummings,  or  Dave 
Wallace,  or  Eri  Thompson,  at  or  prior  to  the 
28th  day  of  February,  1913,  the  date  when  this 
defendant  made  final  payment  to  said  J.  M. 
Cummings  and  received  from  him  a  deed  to  said 
Battle  Ax  group  of  mining  claims. 
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Is  that  true  or  false?        [122] 

A.  It  is  partly  true  and  partly  false — I  am  telling 
you  here  that  I  did  know  before. 

Q.  You  did  know  ?        A.  Yes. 

Q.  That  is  partly  false  then,  as  to  the  fact  that  you 
did  not  know? 

A.  It  is  a  mistake.  I  got  here  in  the  early  morn- 
ing on  my  way  to  Seattle,  at  four  o'clock  in  the 
morning,  I  think  it  was,  and  had  to  go  and  wake 
Judge  Morford  out  of  bed  and  we  came  down  and 
the  boat  was  whistling  when  I  saw  the  complaint. 
I  never  had  a  chance  to  read  it  or  digest  it  or  study 
it,  I  just  glanced  at  it  and  supposed  it  was  all  right 
and  signed  it — in  fact,  I  never  had  a  chance  to  talk 
with  the  Judge  about  the  case. 

Q.  Who  was  that  party  that  told  you  about  the 
paper  being  posted  up  on  the  ground? 

A.  Mr.  Arthur  Meloche  of  Seward. 

Q.  He  is  here,  is  he? 

A.  I  think  he  is  in  the  courtroom  probably, — yes, 
he  is. 

Q.  Did  you  have  knowledge  of  any  other  fact  or 
circumstance  relative  to  these  subsequent  suits  of 
Karlson  and  Snook  other  than  you  have  stated? 

A.  I  don't  just  understand  what  you  mean. 

Q.  You  stated  certain  knowledge  that  you  pos- 
sessed regarding  these  suits,  the  posting  up  of  the 
paper  and  that  suit  had  been  started  in  October, 
1912 — did  anyone  else  tell  you  about  the  suits? 

A.  Not  that  I  remember  of. 

Q.  You  wrote  up  to  some  one   on   the   ground — 
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when  did  you  write  that  letter? 

A.  Not  on  the  ground;  I  wrote  to  somebody  at  the 
station — there  was  nohody  up  at  the  ground  that 
time  of  the  year.     [123] 

Q.  What  time  of  the  year  was  it  you  wrote  this 
letter? 

A.  It  was  in  the  fall,  after  I  got  to  Seattle. 

Q.  Was  that  one  of  the  men  that  was  working  for 
you  during  the  summer  of  1812  ?        A.  Yes,  sir. 

Q.  What  was  his  name?        A.  That  I  wrote  to? 

Q.  Yes. 

A.  No,  that  was  either  the  recorder  or  the  acting 
recorder — I  don't  remember  whether  it  was  Judge 
Van  Slyke  or  Mr.  Nagley. 

Q.  Didn't  you  state  in  your  direct  examination 
that  you  wrote  up  to  somebody  that  had  seen  this 
paper  on  the  ground  to  ascertain  what  its  contents 
were?        A.  No,  sir. 

Q.  Didn't  you  state  that? 

A.  I  don't  think  so,  if  I  did  I  was  mistaken.  I 
seen  Meloche  who  had  seen  the  paper — I  saw  him 
here  in  Seward. 

Q.  Was  he  the  man  you  saw  after  you  came  out 
from  the  diggings  ?        A.  Yes,  sir. 

Q.  Didn't  you  state  in  your  direct  examination 
that  you  had  written  to  somebody  up  on  the  ground 
that  had  seen  the  paper,  besides  Arthur  Me- 
loche?       A.  No,  sir;  if  I  did  I  stated  wrong. 

Q.  So  Arthur  Meloche  was  the  only  person  who 
spoke  to  you  about  the  paper?        A.  Yes,  sir. 

Q.  And  that  was  in  a  conversation  which  you  had 
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with  him  here  in  Seward  ?        A.  Yes,  sir. 

Q.  That  was  during  October,  1912?     [124] 

A.  Some  time  during  October,  1912 — I  don't  just 
remember  the  date. 

Q.  What  did  he  tell  you  as  to  the  contents  of  that 
paper? 

A.  Well,  he  didn't  know  much  about  it,  he 
couldn't  tell  me  much  about  it — he  didn't  know  just 
what  it  was. 

Q.  Then  outside  of  Arthur  Meloche  you  never 
pursued  any  further  inquiry  to  ascertain  by  direct 
information  as  to  the  contents  of  that  paper? 

A.  Only  through  Judge  Morford,  and  I  went  down 
and  told  my  Seattle  attorneys  about  it  and  turned 
it  over  to  them. 

Q.  Did  you  seek  information  from  any  other  one 
except  Arthur  Meloche,  who  had  seen  that  paper,  as 
to  its  contents  ? 

A.  No,  no  one  else  that  had  seen  the  paper — I 
asked  several  people  about  it;  the  Harper  Brothers 
were  in  town. 

Q.  They  hadn't  seen  the  paper?        A.  No. 

Q.  So  Meloche  was  the  only  person  who  had  seen 
the  paper  that  you  had  direct  knowledge  of? 

A.  The  only  one  I  remember  of. 

Q.  Can  you  think  of  anyone  else?        A.  No. 

Q.  Would  you  know  if  you  had  any  conversation 
with  anyone  else? 

A.  I  don't  know  whether  I  would  or  not — I  don't 
remember  seeing  anybody  from  that  country  after 
I  left. 
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Q.  After  receiving  that  knowledge,  you  didn't 
ask  anyone  to  go  to  the  clerk's  office  to  ascertain 
about  the  suit  and  whether  there  had  been  an  at- 
tachment ? 

A.  I  asked  Judge  Morford  to  investigate  it. 

Q.  Did  he  say  he  had  gone  to  the  clerk's  office  and 
investigated  \i% 

A.  I  don't  remember  what  he  did  say,  only  there 
was  nothing  to  it,  [125]  he  couldn't  find  out  any- 
thing, at  the  time  I  was  here  and  afterwards  he  told 
me  there  was  nothing  showed  on  the  records. 

Q.  What  records  did  he  refer  to  ? 

A.  I  don't  know. 

Q.  Did  he  tell  you  that  he  had  examined  the  files 
in  the  clerk's  office'? 

A.  No,  he  did  not  tell  me  that. 

Q.  You  knew  where  suits  were  filed  in  this  dis- 
trict? 

A.  I  suppose  they  would  be  filed  in  Valdez. 

Q.  And  with  this  knowledge  you  had,  you  could 
have  sent  someone  to  the  clerk's  office  to  find  out 
about  this,  couldn't  you? 

A.  I  could;  I  depended  on  Judge  Morford  to  do 
that — I  was  paying  him  for  it. 

Q.  You  don't  know  whether  he  did  it  or  not? 

A.  He  told  me  he  did. 

Q.  Did  he  tell  you  he  had  been  to  the  clerk's 
office? 

A.  No,  he  didn't  tell  me  that — I  don't  remember 
if  he  did. 

Witness  excused.     [126]  .^.  ,„  ^'  - 
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S.  O.  MORFORD,  a  witness  called  in  behalf  of 
the  defendant,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  FINNEGAN.) 

Q.  What  is  your  name?        A.  S.  O.  Morford. 

Q.  Where  do  you  reside?        A.  Seward. 

Q.  You  have  been  acquainted  with  the  legal  ac- 
tions that  have  been  pending  in  this  court  and  the 
Circuit  Court  of  Appeals  in  which  the  property  here 
involved  was  in  litigation,  for  some  number  of  years  ? 

A.  I  have. 

Q.  And  are  thoroughly  familiar  with  all  the  pro- 
cedure that  has  been  had  and  taken  ?        A.  Yes,  sir. 

Q.  Have  you  acted  in  this  matter  as  one  of  the 
attorneys  of  record  for  Mr.  Ellis  ? 

A.  In  this  case? 

Q.  Yes.        A.  Yes. 

Q.  When  did  you  first  meet  Mr.  Ellis,  if  you  re- 
member ? 

A.  Well,  I  am  not  able  to  state  the  exact  date — I 
think  it  was  in  connection  with  the  Harper  Brothers 
and  tliis  deal  betw^een  the  Harpers  and  Ellis — I  think 
that  is  the  first  acquaintance  I  had  with  him;  it  is 
the  first  I  now  remember. 

Q.  At  that  time,  there  has  been  testimony  here  of 
the  transfer  of  the  lease  and  option  from  the  Harper 
boys  to  Ellis  and  also  agreements  between  Ellis  and 
Cummings — did  you  act  for  Mr.  Cummings  in  these 
matters?        A.  I  did.     [127] 
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Q.  As  his  attorney?        A.  Yes,  sir. 

Q.  And  did  you  act  as  Cununings '  attorney  at  the 
final  consummation  of  the  deal  in  Seattle  on  Feb- 
ruary 28,  1913?        A.  I  did. 

,Q.  Was  Ellis  present  at  that  time? 

A.  Ellis  and  Mr.  Sauter  was  there ;  he  was  repre- 
senting Mr.  Ellis;  he  is  an  attorney  in  Seattle  and 
I  was  representing  Cununings. 

Q.  Was  Cununings  present? 

A.  Cummings  was  not  present  when  the  deal  was 
closed,  I  think  he  was  not  present;  I  don't  remember 
very  distinctly;  I  was  in  a  hurry  to  get  to  Yakima 
at  that  time;  my  daughter  was  sick  over  there  and 
I  left  hurriedly  and  the  deed  had  to  come  back  from 
British  Columbia,  I  think,  and  I  think  after  the 
first  conversation,  an  adjustment  of  the  matter  had 
been  talked  over  by  Sauter  and  Ellis;  I  went  to 
Yakima,  was  gone  a  number  of  days  and  came  back 
and  in  the  meantime,  the  deed  had  come  and  I  went 
up  and  consummated  the  deal  and  final  settlement 
with  Sauter  and  Ellis. 

Q.  At  that  time  did  you  deliver  Cummings'  deed 
to  Ellis  ?        A.  I  did. 

Q.  What  did  you  receive  therefor? 

A.  Received  the  balance  of  the  payment,  either  in 
a  check  or  draft  from  Ellis, — I  am  not  now  certain. 

Q.  What  did  you  do  with  that  money? 

A.  That  money  was  sent  to  Cummings. 

Q.  In  British  Columbia? 

A.  In  British  Columbia. 
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Q.  The  year  previous  had  any  money  been  placed 
with  you  as  trustee  in  this  transaction?     [128] 

A.  After  the  time  when  the  suit  of  Meredith  versus 
Thompson  and  Wallace  and  the  suit  between  Mere- 
dith or  Reed,  as  assignee,  against  Thompson  and 
Cummings  were  appealed,  $2,500  by  agreement  was 
placed  in  my  hands  to  meet  the  possible  contingency 
of  the  suit  being  affirmed  and  Cummings  would  have 
to  pay  the  judgment.  The  money  remained  in  my 
hands  until  after  the  judgment  had  been  rendered 
in  the  Court  of  Appeals  and  I  think  if  I  am  not  mis- 
taken that  I  gave  Mr.  Ritchie  a  check  or  draft  for 
the  money  and  settled  the  suit. 

Q.  Do  you  remember  approximately  what  date  it 
was  that  this  money  was  placed  in  your  hands  ? 

A.  It  was  somewhere  in — if  you  will  tell  me  the 
time  when  the  case  was  appealed — it  was  at  or  about 
the  time  that  the  case  was  appealed  from  the  District 
Court  to  the  Court  of  Appeals. 

Q.  It  was  in  the  spring  of  1912  ? 

A.  About  that  time,  probably  April. 

Q.  How  long  did  that  money  remain  in  your 
hands  ? 

A.  Until  after  the  final  judgment  and  Remittitur 
came  down  from  the  Court  of  Appeals ;  then  I  paid 
out  of  that  money — $2,175  if  I  remember  right  or 
thereabouts  of  that  money  was  paid  to  Mr.  Ritchie 
in  satisfaction  of  that  judgment  and  costs. 

Q.  So  the  money  remained  in  your  hands  as  trus- 
tee for  a  year  practically,  or  more  ?        A.  Yes,  sir. 

Q.  And  at  the  time  of  paying  the  judgment  and 
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the  costs  there  was  still  a  balance  in  your  hands  of 

$300  or  more"?        A.  Yes,  sir. 

Q.  At  the  time  of  the  consummation  of  the  final 
arrangements  in  Seattle  and  previous  thereto,  had 
you  at  the  request  of  Mr.  Ellis  investigated  the  title 
to  the  claims?     [129] 

A.  Yes,  I  had  made  an  effort  to.  i 

Q.  What  were  your  discoveries? 

A.  After  the  time  when  there  was  a  rumor  that 
a  paper  had  been  filed  on  the  claim,  probably  the 
time  when  Ellis  came  out,  I  wrote  to  Susitna  Station 
enquiring  if  any  attachment  had  been  recorded  or 
entered  up  there  against  any  of  that  property,  that 
is  as  I  remember  it  now,  and  received  a  reply  there 
was  none.  After  I  came  back,  I  think,  from  Seattle, 
in  1913,  I  had  made  some  enquiries  and  got  copies 
I  think  of  the  suit — there  had  been  a  suit  filed  by  a 
man  named  Snook  and  I  think  the  clerk,  if  my  mem- 
ory serves  me  right,  w^rote  me  that  there  were  two 
suits  filed.  Then  I  got  a  copy  of  both  the  com- 
plaints in  those  actions  and  that  was  a  suit  against 
Thompson  and  Wallace  and  as  I  remember  it,  it  was 
after  I  came  back  from  Seattle,  in  1913,  after  the 
payment. 

Q.  State  if  you  know  whether  this  deal  on  the  part 
of  Cummings  was  entered  into  on  his  part  with  the 
idea  of  delaying  or  defrauding  any  creditors  of  his? 

A.  Absolutely  not;  Mr.  Cummings  had  been  as- 
sured by  myself  that  we  were  entitled  to  a  judgment 
in  our  favor. 

Mr.  EEED.— We  object  to  that  as  self-serving. 
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By  the  COURT.— It  may  stand— objection  over- 
ruled.    Plaintiff  allowed  an  exception. 

Q.  During  the  time  that  you  were  dealing  with 
Mr.  Ellis  in  the  sale  of  this  property,  you  acted  en- 
tirely, did  you,  for  Mr.  Cummings  ?        A.  Entirely. 

Q.  You  were  conversant  with  every  move  in  the 
transaction  from  its  inception  to  its  finish  ? 

A.  I  think  so. 

Q.  Did  you  at  any  time  during  the  progress  of  the 
transactions  attempt  [130]  to  conceal  or  did  you 
conceal  any  imperfection  or  defect  from  Mr.  Ellis? 

A.  Not  with  knowledge,  I  am  sure. 

Mr.  RITCHIE.— We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial  and  move  to  strike 
the  answer. 

Objection  overruled  and  motion  denied.  Defend- 
ant allowed  an  exception. 

Mr.  FINNEGAN.— That  is  all. 

Cross-examination. 
(By  Mr.  RITCHIE.) 

Q.  This  first  contract  here  between  Cummings  and 
the  Harper  Brothers  in  December,  1911,  that  was 
drawn  by  you  in  your  office  here  in  Seward  ? 

A.  I  don't  know. 

Q.  The  witnesses  to  the  signature  of  Cummings 
are  S.  O.  Morford  and  Curtis  R.  Morford. 

A.  Well,  it  is  possible  it  was  drawn  in  the  office. 

Q.  When  did  you  first  hear  of  the  claims  of  Snook 
and  Karlsonf 

A.  I  never  heard  of  the  Karlson  case  until  after 
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I  came  back  from  Seattle  in  1912,  after  the  final 
payment  and  settlement,  as  I  stated  in  my  direct 
examination.  If  my  memory  serves  me,  it  was  a  no- 
tice I  received  from  the  clerk's  office,  in  enquiring 
about  the  suit,  that  there  was  two  suits.  That  is  my 
memory  of  it  now.  The  Snook  matter  I  was  fa- 
miliar with  at  an  earlier  date.  Snook  was  here  in 
Seward  about  the  time  that  Mr.  Reed  took  charge 
of  the  Meredith  cases,  somewhere  along  there  and 
Mr.  Snook  I  interviewed  at  Mr.  Fitzpatrick's  saloon 
here,  had  a  talk  with  him  about  the  claims  of  these 
laborers  that  had  joined  with  Mr.  Meredith.  Mr. 
Snook  informed  me  that  he  never  worked  for  Mr. 
Thompson  and  he  knew  they  had  dissolved  partner- 
ship [131]  and  had  refused  to  put  in  any  claim 
with  Meredith,  and  I  asked  him  if  he  would  so  swear 
if  I  put  him  on  the  stand  but  we  w^ere  prevented  in 
the  first  trial  from  getting  our  witnesses  and  conse- 
quently he  was  never  subpoenaed  to  answer. 

Q.  When  was  this? 

A.  That  was  before  the  trial  of  Meredith  against 
Wallace  and  Thompson— it  was  prior  to  that  time, 
we  anticipated  using  him  as  a  witness. 

Q.  When  did  you  next  hear  of  the  Snook  claim  ? 

A.  When  this  enquiry  was  made  here,  about  the 
fall  of  1912,  or  early  in  the  spring,  but  nothing  defi- 
nite had  I  found  out  until  after  my  return. 

Q.  Mr.  Ellis  has  testified  here  that  he  received 
the  letter  introduced  in  evidence  and  made  answer 
on  the  same  sheets'?        A.  Yes. 

,Q.  And  it  is  admitted  that  the  contents  of  both  of 
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those  letters  are  correct — the  letters  were  so  trans- 
mitted, and  he  afterwards  went  to  Hope,  the  same 
season  if  I  remember  his  testimony,  to  see  Mr.  Snook, 
but  was  unable  to  see  him — you  heard  that  testi- 
mony?       A.  Yes. 

Q.  Did  Mr.  Ellis  talk  to  you  any  in  the  fall  of  1912 
about  the  Snook  claim  or  the  Karlson  claim? 

A.  I  think  there  was  a  conversation  in  reference 
to  a  rumor  of  a  suit  or  claim  being  filed  on  the  prop- 
erty and  I  wrote  to  the  recorder  in  reference  to 
whether  any  attachment  had  been  filed  or  suit  filed 
in  that  court,  or  attachment  filed  in  that  court  in  the 
commissioner's  office  in  Susitna. 

Q.  The  question  was,  did  you  and  Mr.  Ellis  talk 
about  these  Snook  and  Karlson  claims  when  he  came 
out  in  the  fall  of  1912?     [132] 

A.  I  think  it  was  mentioned,  yes. 

Q.  Did  he  tell  you  that  Arthur  Meloche  had  told 
him  about  the  notice  being  posted  on  the  cache 
house  ? 

A.  It  is  hard  to  remember  exactly  but  I  almost  feel 
as  if  Meloche  and  Ellis  were  both  at  my  office. 

Q.  And  you  talked  it  over?        A.  Yes,  sir. 

Q.  It  was  then  you  wrote  to  Lee  Van  Slyke  or 
whoever  happened  to  be  recorder  at  Susitna  ? 

A.  Yes,  after  that. 

Q.  Mr.  Ellis  has  testified  that  it  was  about  the  first 
of  October  he  was  out  here? 

A.  I  wouldn't  be  certain  without  getting  the  rec- 
ords as  to  the  dates. 

Q.  It  would  be  about  that  time  ?        A.  Yes,  sir. 
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Q.  Mr.  Ellis  stated  that  he  left  the  creek  up  there 
on  the  third  of  September  and  came  out  past  Hope 
and  was  here  about  the  first  of  October  for  a  few 
days— so  your  conversations  with  him  must  have 
been  about  that  time'? 

A.  It  was  fall  I  think  when  Ellis  was  here. 

Q.  And  you  wrote  to  Van  Slyke  about  that  time 
or  very  soon  afterwards  ?        A.  Probably. 

Q.  To  get  what  information  you  could  ? 

A.  Yes. 

Q.  When  did  you  receive  his  answer? 

A.  I  don't  remember. 

Q.  You  went  out  the  next  winter  ? 

A.  I  went  out  that  winter  probably,  in  January 
maybe. 

Q.  And  how  long  did  you  remain  out  ?     [133i] 

A.  I  think  I  came  back  here  somewhere  about  the 
fore  part  of  March. 

Q.  Do  you  remember  who  wrote  this  deed  from 
Cummings  to  Ellis,  dated  the  28th  of  February, 
1913? 

A.  It  was  written  by  Mr.  Sauter  probably  in  the 
office,  I  don't  know. 

Q.  You  didn't  go  to  British  Columbia? 

A.  No. 

Q.  I  see  that  Eri  Thompson  is  one  witness  and 
S.  O.  Morford  another  witness  to  the  signature  of 
Oummings — your  deed  was  drawn  up  and  you  signed 
it  in  Seattle  as  a  witness?        A.  On  its  return. 

Q.  From  your  knowledge  of  Cummings'  signa- 
ture ?        A.  Yes,  sir. 
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Q.  You  didn't  meet  Cummings  in  Seattle? 

A.  I  don't  remember  that  I  did. 

Q.  At  the  time  the  mone}^  was  paid  he  was  in 
British  Cokimbia,  at  the  same  place  Thompson  was  f 

A.  I  don't  know  where  either  one  was. 

Q.  Thompson  appears  to  have  signed  as  a  wit- 
ness— did  Thompson  have  anything  to  do  with  this 
deal? 

A.  Not  to  my  knowledge — the  money  went  direct 
to  Cummings. 

Q.  Now  this  deed  seems  to  have  been  dated  the 
28th  of  February  and  acknowledged  the  same  day 
before  some  notary  in  British  Columbia.  Do  you 
know^  what  date  it  was  returned  to  you  in  Seattle? 

A.  I  couldn't  tell  exactly  without  going  and  hunt- 
ing up  my  records,  when  I  was  in  Seattle ;  it  was  dur- 
ing the  time  I  was  outside  and  after  I  had  been  over 
in  the  Yakima  country. 

Q.  What  time  did  you  come  back  in  the  spring  of 
1913? 

A.  I  think  some  time  early  in  March  I  got  here. 

Q.  Did  you  bring  this  deed  with  you  when  you 
came?     [134] 

A.  No,  I  never  saw  it  until  it  w^as  returned  to 
me;  it  went  to  Mr.  Ellis  from  Mr.  Sauter's  office  in 
Seattle. 

Q.  You  didn't  have  it  filed?        A.  No. 

Q.  The  final  payment  was  made  by  Mr.  Ellis  to 
Cummings  about  March,  1913? 

A.  It  was  made  at  the  time  the  deed  was  delivered 
• — it  was  along  about  the  time  of  the  date  of  the  deed. 
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Q.  At  that  time  had  you  received  an  answer  from 
Van  Slyke  to  your  letter  enquiring  about  this  case  ? 

A.  I  think  it  is  barely  possible  I  did  but  more  than 
probable  I  got  the  letter  after  my  return— I  am  not 
certain. 

Q.  Before  you  went  out,  that  fall  of  1912,  you 
wrote  to  the  clerk  of  the  court,  I  believe  you  said, 
in  Valdez — is  that  correct? 

A.  Now  as  to  the  exact  date,  I  couldn't  say. 

Q.  It  w^as  before  you  went  out  you  wrote  him  I 

A.  I  w^ouldn't  say  as  to  that,  I  think  I  did;  my 
remembrance  of  it  is  that  I  first  wrote  to  Susitna 
and  found  that  there  was  no  attachment  or  suit 
there;  then  after  receipt  of  that,  it  may  have  been 
after  my  return  from  Seattle,  I  wrote  to  the  clerk  of 
the  court  and  in  the  final  outcome  of  it,  I  was  able 
to  get  two  copies  from  the  clerk  of  the  court  of  the 
suits  that  were  pending. 

Q.  You  didn't  know  then,  as  far  as  you  remember 
now,  when  you  went  outside  in  the  fall  of  1912,  that 
these  suits  w^re  actually  filed? 

A.  If  my  memory  serves  me  right,  I  didn't  know 
that;  the  record  of  those  letters  would  show;  it  is 
impossible  for  me  to  remember  these  dates  and  keep 
them  accurately  before  me. 

Q.  Here  is  what  is  apparently  a  copy  of  a  letter, 
very  likely  copy  of  a  letter  you  wrote  and  then  a 
letter  from  Mr.  Van  [135]  Slyke— do  you  recog- 
nize those  letters  ? 

A.  This  is  a  copy  of  the  letter  I  wrote  Mr.  Van 
Slyke  in  August,  August  19,  1913,  and  this  is  the 
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reply  that  I  received  from  Mr.  Van  Slyke  in  Sep- 
tember, 1913. 

Mr.  RITCHIE.— We  offer  these  two  letters  in  evi- 
dence and  ask  that  they  be  marked  Plaintiff's  Ex- 
hibit "H." 

They  are  admitted  without  objection,  marked 
Plaintiff's  Exhibit  "H,"  copies  attached  hereto  and 
made  a  part  hereof. 

Q.  Was  it  about  the  time  you  wrote  that  letter 
that  you  learned  about  these  cases  ? 

A.  That  was  the  rumor  and  that  was  the  effort 
I  was  making  to  find  out  about  the  suits. 

,Q.  You  know  now  that  those  cases  were  filed  in 
August,  1912  ?        A.  The  record  so  shows,  I  believe. 

Q.  Mr.  Ellis  testified  here  a  while  ago  that  he 
found  out  everything  he  could  after  Arthur  Meloche 
told  him  about  this  matter,  but  he  had  to  hurry  away 
and  left  it  in  your  hands — you  didn't  make  any 
special  effort  then  to  find  out  anything  further  about 
it  that  fall? 

A.  I  think  I  wrote  to  Susitna  Station  that  fall. 

Q.  Did  you  write  immediately  to  the  clerk  of  the 
court  at  Valdez  ? 

A.  I  don't  think  I  wrote  the  clerk  of  the  court  at 
Valdez  at  that  time, — I  don't  know^  as  I  did. 

Q.  You  are  a  pretty  good  lawyer — you  knew  that 
an  attachment  levied  on  real  estate  couldn't  be  any 
place  except  in  the  District  Court  ? 

A.  I  knew  an  attachment  was  required  to  be  filed 
in  the  Commissioner's  office,  if  an  attachment  was 
brought,  and  I  looked  there  for  the  attachment. 
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Q.  But  you  knew  also,  as  a  lawyer,  that  if  an  at- 
tachment was  levied  [136]  on  real  estate,  it  must 
necessarily  be  in  a  case  in  the  District  Court  ? 

A.  Yes. 

Q.  But  you  didn't  write  at  that  time  to  the 
clerk  of  the  court  to  ascertain  if  those  suits  were 
filed  there? 

A.  I  don't  believe  so,  I  don't  remember  that  I 
did;  the  suits  were  not  against  Mr.  Cummings. 

Q.  You  knew  that  an  attachment  would  be  good 
against  anyone  having  actual  knowledge? 

A.  Not  necessarily — the  suit  was  not  against  the 
parties  who  had  the  record  title. 

Q.  All  you  did  then  in  pursuance  of  Mr.  Ellis's 
instructions  in  the  fall  of  1912  was  to  write  to  Van 
Slyke  to  see  what  his  record  showed  ? 

A.  My  recollection  is  that  I  first  wrote  to  the  Com- 
missioner at  Susitna  to  enquire  if  there  was  any 
suit  pending  there  or  any  attachment  having  been 
filed  and  I  received  a  reply  that  no  attachment  had 
been  filed  against  any  of  the  property  and  later, 
following  that,  W'hether  before  or  after  I  came  back, 
I  made  enquiry  of  the  District  Court  and  then  as  I 
remember  it  w^as  the  first  time  I  learned  that  there 
were  tw^o  cases ;  there  had  been  a  rumor  of  one,  but 
I  learned  from  my  letters  from  the  clerk  of  the  court 
that  there  were  two  cases. 

Q.  How^  many  times  did  you  see  Mr.  Ellis  in 
Seattle  in  the  early  part  of  1913  ? 

A.  I  think  I  met  him  at  Mr.  Sauter's  office  when 
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I  went  down ;  shortly  after  I  went  down  and  if  I  am 
not  mistaken  just  one  afternoon  when  the  papers 
came  back  and  I  went  up  to  Mr.  Sauter's  office  to 
close  it. 

Q.  Did  you  discuss  these  possible  or  rumored  suits 
with  him  in     [1^7]     either  of  these  conversations? 

A.  I  told  Mr.  Ellis  that  there  was  nothing  against 
the  claim  except  the  possibility  of  a  judgment  in 
the  Court  of  Appeals;  that  judgment  was  actually 
rendered  against  Mr.  Cummings  before  the  date 
we  passed  the  deed,  but  I  didn't  learn  of  it  until  I 
returned  here  in  March  and  a  notice  of  the  case  hav- 
ing been  confirmed  in  the  Court  of  Appeals  was 
awaiting  me  on  my  return. 

Q.  And  you  didn't  tell  him  about  any  suits  in  the 
District  Court  because  you  knew  nothing  of  them 
at  that  time? 

A.  I  don't  think  I  had  any  knowledge  of  any;  I 
told  him  I  knew  of  nothing  against  the  claims  only 
this  one  suit — nothing  that  could  be  a  lien  or  claim 
against  it. 

Mr.  EITCHIE.— That  will  be  aU. 

Redirect. 
(By  Mr.  FINNEGAN.) 

Q.  I  will  ask  you  if  you  can  identify  these  instru- 
ments?    (Handing  witness  papers.) 

A.  Yes,  sir. 

Q.  What  do  they  purport  to  be  ? 

A.  One  is  a  copy  of  the  letter  I  wrote  to  the  clerk 
of  the  court  October  11,  1912  in  answer  to  one  re- 
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eeived  from  the  clerk  of  the  court  dated  October  8, 

1912. 

Mr.  FINNEGAN.— We  offer  these  letters  in  evi- 
dence. 

They  are  admitted  without  objection,  marked 
Defendant's  Exhibit  4  and  read  to  the  Court  by  Mr. 
Finnegan.  Copies  are  attached  hereto  and  made  a 
part  hereof. 

Q.  Do  you  remember  sending  such  a  letter  and  re- 
ceiving this  answer? 

A.  My  memory  is  recalled  to  it  by  seeing  the  copy. 
[138] 

Q.  Did  you  ever  receive  any  further  answer  from 
the  clerk  of  the  court  as  to  any  attachment  that  was 
levied  ? 

A.  Well,  I  don't  remember;  if  my  memory  serves 
me  right,  I  looked  at  the  records  in  Valdez  after 
I  came  back  from  Seattle  and  I  had  made  the  en- 
quiry from  Susitna  as  to  any  levy  of  attachment 
or  record  of  attachment  there  and  none  existed. 
I  pursued  the  matter  from  time  to  time  to  find  out 
and  I  think  talked  with  Mr.  Ritchie  about  the  publi- 
cation of  summons  and  I  thought  there  would  be  no 
attempt  to  push  any  suit  to  judgment  against  Wal- 
lace and  Thompson.  Then  I  afterwards  saw  the 
publication  of  the  notice  and  later  found  they  had 
taken  a  default  judgment  in  those  cases. 

(J.  You  were  not  interested  in  that  litigation  in 
any  way?        A.  Not  in  the  least. 

Q.  You  were  not  acting  for  Mr.  Thompson  or  Mr. 
Wallace,  the  defendants?        A.  Not  at  all. 
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(By  Mr.  RITCHIE.) 

Q.  It  appears  then  since  your  memory  has  been 
refreshed,  that  you  did  have  the  information  shown 
by  those  letters,  that  fall?        A.  Yes,  sir. 

Q.  Your  letter  marked  exhibit  4  reads — As  soon 
as  you  receive  return  of  attachment,  please  send  me 
a  copy  of  the  writ  and  return,  as  I  am  informed  an 
attachment  has  been  placed  upon  the  property  at 
Susitna — you  mean  by  that  of  course  the  Battle  Ax 
claim?        A.  It  was  in  reference  to  that. 

Q.  So  you  did  at  that  time  have  knowledge  of  the 
attempt  at  attachment  at  least?     [139] 

A.  The  rumor  of  an  attachment,  that  was  all,  and 
I  w^as  trying  to  find  out  whether  any  attachment  or 
papers  had  been  filed. 

Q.  Then  the  clerk  writes  to  you  that  there  has 
been  no  return  of  the  writ  of  attachment,  which 
necessarily  shows  that  one  had  been  issued? 

A.  Yes,  probably. 

Q.  You  spoke  of  the  publication  of  notice — wasn't 
that  about  the  fall  of  1912  that  this  publication  of 
summons  was  made? 

A.  I  think  not,  I  think  there  was  a  publication  of 
siunmons  later  than  that. 

Q.  You  think  there  was  none  published  at  that 
time? 

A.  No,  I  didn't  see  it  until  later  any  way — it 
might  have  been;  I  picked  it  up  in  an  older  paper; 
I  don't  know  of  any  publication  of  summons  and  I 
feel  confident  there  was  no  publication  of  summons 
came  to  me  until  later,  after  my  return  here. 
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Q.  You  made  some  statement  regarding  a  conver- 
sation with  me — I  will  ask  you  if  you  did  not  have 
a  conversation  with  me  at  the  same  time,  very  likely 
w^hen  you  came  back,  or  the  next  spring,  1913  about 
the  pendency  of  this  suit? 

A.  I  have  a  faint  recollection  of  talking  with  you 
about  it. 

Q.  As  you  came  through  Valdez  probably? 

A.  Possibly. 

Q.  Now  I  will  ask  you  if  the  conversation  was  not 
something  like  this — you  asked  me  what  we  were 
doing  about  those  suits  and  what  we  expected  to 
get  out  of  them  and  then  you  said — I  may  be  wTong 
about  this^ — I  will  ask  you  if  at  that  time  you  did 
not  state  that  we  had  lost  out  on  it  because  the  no- 
tices of  attachment  had  not  been  filed  in  Van  Slyke's 
office  at  Susitna.  You  made  that  statement  to  me 
at  that  time  or  possibly  later,  did  you  not?     [140] 

A.  It  may  have  been  at  some  time  when  we  dis- 
cussed it  later,  but  I  don't  remember  all  of  that  con- 
versation. 

Qi.  Don't  you  think  it  was  about  that  time? 

A.  I  think  it  was  some  time  after  that. 

Q.  At  that  time  you  had  ascertained,  however, 
that  the  writs  had  not  been  filed  by  Van  Slyke  but 
had  been  sent  to  the  clerk  of  the  court  instead? 
I  mean  the  notice  of  the  writ  ? 

A.  The  notice  of  the  writ  of  attachment  I  got 
after  I  came  back,  I  think,  from  below.  The  letter 
was  in  October— whether  I  received  any  notices  of 
the  return  until  after  I  came  back  in  the  spring  or 
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not,  I  couldn't  say.  They  were  not  on  file  ap- 
parently at  the  time  the  letters  were  written  and  I 
had  conferred  at  a  later  date  again  and  found  there 
was  no  levy  of  attachment  or  notice  of  attachment 
filed  in  the  commissioner's  office  in  Susitna,  even  a 
later  date  than  the  time  when  the  first  inquiry  was 
made. 

Q.  Now  you  and  Mr.  Ellis  both  knew  from  the 
first  of  October,  1912,  about  that  date,  that  there 
was  a  suit  pending  and  an  attempted  attachment  on 
the  Battle  Ax  claim  and  you  depended  upon  what 
you  thought  was  a  fatal,  technical  omission  in  the 
failure  of  Van  Slyke  to  record  this  notice  ? 

A.  No,  the  suit,  if  my  memory  serves  me  right,  the 
rumored  suit,  was  a  suit  against  Wallace  and 
Thompson,  Snook  against  Wallace  and  Thompson. 
The  claim  had  been  apparently  filed  or  a  suit  or 
some  proceedings  instituted. 

Q.  So  there  was  a  rumor  that  a  notice  had  been 
filed  on  the  claim  in  the  fall  of  1912. 

A.  Then  is  when  I  followed  it  with  my  enquiry — 
after  that  I  got  the  returns  by  letters  as  you 
have  seen  them  here.  I  had  no  idea  that  any  suit 
would  be  brought  by  Snook  against  Thompson 
[141]  and  Wallace  and  knew  nothing  of  the  other 
men  at  all  until  later,  and  relied  upon  the  statement 
made  by  Snook  to  me,  in  the  early  history  of  it. 

Q.  But  the  correspondence  between  yourself  and 
the  clerk  of  the  court  in  October,  1912,  shows  that 
you  had  knowledge  that  a  written  attachment  had 
been  issued  and  you  believed  an  attempt  had  been 
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made  to  levy  it  on  this  property? 

A.  I  thought  there  had  been  an  attachment  issued 
and  that  there  would  probably  be  a  return  of  it. 

Q.  So  you  had  that  much  notice  of  the  attempt 
to  attach  at  that  time? 

A.  Yes,  as  against  Thompson  and  Wallace,  had 
an  intimation  of  it. 

Q.  Yes,  against  them,  but  on  the  Battle  Ax  claim  ? 

A.  I  presume  I  thought  it  would  apply  to  that, 
if  anything. 

Witness  excused. 

TESTIMONY  CLOSED.     [142] 

I  do  hereby  certify  that  I  am  the  official  stenog- 
rapher of  the  court  for  the  Third  Judicial  Division 
of  Alaska;  that  as  such  I  reported  the  proceedings 
had  in  the  above-entitled  cause,  to  wit,  J.  L.  Reed 
vs.  Eri  Thompson  and  M.  A.  Ellis;  that  the  above 
and  foregoing  is  a  full,  true  and  correct  transcript 
of  the  evidence  introduced  at  said  trial. 

Dated  at  Valdez,  Alaska,  February  28, 1916. 

L.  HAMBURGER.     [143] 
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No.  S^9. 

J.  L.  REED, 

Plaintiff, 

vs. 
ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  GUM- 
MING'S, 

Defendants. 
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Order  Settling,  etc.,  Bill  of  Exceptions. 
CERTIFICATE  OF  TRIAL  JUDGE. 

The  undersigned,  the  Judge  of  the  above-named 
court  who  presided  at  the  trial  of  the  above-entitled 
cause,  hereby  certifies,  in  pursuance  of  the  forego- 
ing stipulation  of  the  parties,  and  in  accordance 
with  the  facts,  that  the  annexed  and  foregoing  bill 
of  exceptions  and  transcript  of  evidence  is  a  true 
and  complete  transcript  of  all  the  evidence  adduced 
or  offered  at  said  trial  and  of  all  proceedings  thereat. 

Witness  the  hand  of  said  Judge  and  the  seal  of 
said  court,  at  Valdez,  Alaska,  this  21  day  of  April, 
1916. 

FRED  M.  BROWN, 

District  Judge. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  Apr.  21,  1916. 
Arthur  Lang,  Clerk.  By  T.  P.  Geraghty,  Deputy. 
[144] 
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J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 
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Motion  and  Objections  to  the  Bill  of  Exceptions. 

The  plaintiff,  J.  L.  Reed,  interposes  objections 
to  the  Bill  of  Exceptions  contained  in  the  transcript 
of  record  on  appeal  herein,  upon  the  following 
grounds : 

FIRST.  That  said  defendant  M.  A.  Ellis  failed 
to  file  a  statement  of  his  exceptions  taken  during 
the  trial  to  the  ruling  of  the  Court  and  to  its  find- 
ings of  fact,  prepared  and  settled  as  in  an  action, 
with  the  clerk  of  this  court  within  ten  days  from 
the  date  of  the  entering  of  the  decree  in  this  cause, 
to  wdt,  on  the  first  day  of  December,  1915,  and  that 
no  further  time  therefor  was  allowed  by  the  Court. 

iSECON'D.  That  said  defendant  M.  A.  Ellis 
failed  to  file  a  motion  for  a  new  trial  herein  within 
three  days  after  the  findings  and  decree  herein,  to 
wit,  within  three  days  after  the  first  day  of  Decem- 
ber, 1915,  and  that  no  further  time  therefor  was  al- 
lowed by  the  Court. 

That  for  the  reasons  above  set  forth  said  objec- 
tions are  made  to  the  incorporation  of  any  or  all 
the  evidence  adduced  at  the  trial  of  this  cause  into 
the  Bill  of  Exceptions  and  upon  which  said  defend- 
ant M.  A.  Ellis'  assigmnent  of  errors  is  predicated, 
and  the  plaintiff  herein  now  moves  the  Court  for 
an  order  to  strike  the  same  from  the  Bill  of  Excep- 
tions and  Transcript  of  the  Record. 

J.  L.  REED  and 
E.  E.  RITCHIE, 
Attorneys  for  Plaintiff. 
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iService  accepted  April  21,  1916. 

J.  J.  FINNEGAN, 
Attorney  for  Defendant,  Ellis. 
Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division,  Apr.  21,  1916.     Arthur  Lang,  Clerk. 
By  T.  P.  Geraghty,  Deputy.     [145] 

In  the  District  Court  for  the  District  of  Alaska, 
Third  Division. 

S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

M.  A.  ELLIS,  ERI  THOMPSON  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Minute  Order  Overruling  Objections  to  Filing  Bill 
of  Exceptions. 

Now,  on  this  day,  the  hearing  on  the  objections  to 
the  filing  of  the  Bill  of  Exceptions  in  this  cause  hav- 
ing come  on  to  be  heard,  J.  L.  Reed,  appearing  as 
attorney  for  the  plaintiff  and  J.  J.  Finnegan  appear- 
ing as  attorney  for  defendants,  and  after  arguments 
had  and  the  Court  being  fully  advised  in  the  prem- 
ises,— 

IT  IS  ORDERED  that  said  objections  be  and  the 
same  are  hereby  overruled. 

February,  1916,  Term — April  21st — 55th  Court 
Day,  Friday. 

Entered  in  Court  Journal  No.  10',  page  89.     [146] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 
Bond  for  Costs  on  Appeal  of  Defendants. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  the  undersigned,  Eri  Thompson,  M.  A.  Ellis 
and  J.  M.  Cummings,  the  defendants  in  the  above- 
entitled  cause  in  the  above-named  court,  as  prin- 
cipals, by  S.  0.  Morford,  their  attorney  of  record  in 
said  cause,  and  the  National  Surety  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of 
New  York  and  authorized  to  transact  the  business 
of  surety  in  the  State  of  Washington  and  in  the  Ter- 
ritory of  Alaska,  as  surety,  are  held  and  firmly 
bound  unto  J.  L.  Reed,  the  plaintiff  in  said  cause, 
in  the  penal  sum  of  FIVE  HUNDRED  DOLLARS 
($500.00),  lawful  money  of  the  United  States  of 
America,  to  be  paid  to  said  obligee,  his  repre- 
sentatives or  assigns;  for  which  payment,  well  and 
truly  to  be  made,  the  undersigned  bind  themselves 
and  their  respective  heirs,  representatives  and  suc- 
cessors, jointly  and  severally,  firmly  by  these 
presents. 
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Sealed  with  our  seals  and  executed  this  19th  day 
of  May,  1916. 

The  condition  of  this  obligation  is  such,  that 
whereas  the  above  bounded  principal  obligors  have 
appealed  or  are  about  to  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decree  rendered  and  entered  in  the  above-en- 
titled cause  by  the  above-named  District  Court  for 
the  Territory  of  Alaska,  Third  Division,  under  date 
of  November  18th,  1915. 

Now,  therefore,  if  said  appellants  shall  prosecute 
their  said  appeal  to  effect,  and  if  they  fail  to 
make  their  plea  good,  shall  answer  all  costs,  then 
this  obligation  shall  be  void,  else  valid. 

M.  A.  ELLIS. 
By  S.  0.  MORFORD, 
His  Attorney  of  Record. 
[Seal]  NATIONAL  SURETY  COMPANY. 

By  G.  W.  ALLEN,    ^ 
Resident  Vice-President. 
Attest:  E.  P.  WELCH, 
Resident  Assistant  Secretary. 

[Endorsed]  :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  May  19,  1916.  Arthur 
Lang,  Clerk.     By  Robert  L.  Wever,  Deputy.     [147] 
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In  the  District  Court  for  the  District  of  Alaska, 
Third  Division. 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Citation  on  Appeal. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

The  President  of  the  United  States  of  America,  to 
the  Above-named  J.  L.  Reed,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  the  City 
and  County  of  San  Francisco,  State  of  California,  on 
the  18th  day  of  June,  1916,  pursuant  to  an  appeal 
filed  in  the  clerk's  office  of  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  wherein  M.  A. 
Ellis  is  appellant  and  you  are  appellee,  to  show 
cause,  if  any  there  be,  why  the  judgment  rendered 
and  entered  by  said  District  Court  in  the  above- 
entitled  cause,  on  the  18th  day  of  November,  1915, 
and  in  said  appeal  mentioned,  should  not  be  cor- 
rected, and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  DOUGLAS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
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United  States  of  America,  and  the  seal  of  said  Dis- 
trict Court,  this  19th  day  of  May,  1916,  and  of  the 
Independence  of  the  United  States  the  one  hundred 
and  fortieth. 

[Seal]  FRED  M.  BiROWN, 

District  Judge,  Territory  of  Alaska,  Third  Divi- 
sion. 

By  ARTHUR  LANG, 
Clerk  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division. 

By  Robert  L.  Wever, 

Deputy. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  May  19,  1916.  Arthur 
lang,  Clerk.     By  Robert  L.  Wever,  Deputy.     [148] 


Affidavit  of  Service. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Anthony  J.  Dimond,  being  first  duly  sworn,  says : 
That  on  the  23d  day  of  May,  1916,  at  Valdez,  Alaska, 
he  personally  served  J.  L.  Reed  with  a  copy  of  the 
within  Citation,  by  delivering  to  said  J.  L.  Reed  a 
true  copy  thereof. 

ANTHONY  J.  DIMOND. 

Subscribed  and  sworn  to  before  me  this  23d  day  of 
May,  1916. 

[Seal]  GEO.  J.  LOVE, 

Notary  Public  in  and  for  Alaska. 

Commission  expires  Nov.  25,  1918. 
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[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  May  23,  1916.  Arthur 
Lang,  Clerk.     By  T.  P.  Geraghty,  Deputy.     [149] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  S^9. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS,  and  J.  M.  CUM- 
MINGS, 

Defendants. 

Supersedeas  Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  M.  A.  Ellis,  a  defendant  in  the  above- 
entitled  action,  as  principal,  and  Hugh  Dougherty, 
of  Seward,  Alaska,  and  James  A.  Stewart,  of  Sew- 
ard, Alaska,  as  sureties;  are  held  and  firmly  bound 
unto  J.  L.  Reed,  the  plaintiff  in  said  action,  in  the 
penal  sum  of  Two  Thousand  DoUars  ($2,000.00), 
lawful  money  of  the  United  States  of  America,  to 
be  paid  to  said  obligee,  his  representatives  or 
assigns;  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  respective  heirs 
and  representatives,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  22d  day  of 
May,  1916. 

The  condition  of  this  obligation  is  such  that, 
whereas,  lately,  at  a  session  of  the  District  Court  for 
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the  Territory  of  Alaska,  Third  Division,  holden  at 
Seward,  in  said  division,  in  an  action  pending  in 
said  court  between  the  above-named  obligee  J.  L. 
Reed,  the  plaintiff  therein,  and  the  above-named 
principal  obhgor  M.  A.  Ellis,  the  defendant  therein, 
a  judgment  and  decree  was  made  and  entered  by 
said  Court  on  the  1st  day  of  December,  1915,  in  favor 
of  said  plaintiff  and  against  said  defendant,  and 
said  defendant  has  appealed  from  said  judgment 
and  decree  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  has  given  bond 
as  required  by  law  for  the  costs  of  said  appeal,  and 
has  served  upon  the  adverse  party  a  citation  duly 
issued  in  pursuance  of  said  appeal,  and  desires  now 
to  give  a  further  bond  to  supersede  [150]  said 
judgment  and  stay  the  execution  thereof  until  the 
determination  of  said  appeal,  as  provided  by  law — 
the  amount  of  which  supersedeas  bond  has  been 
fixed,  in  and  by  the  order  made  by  said  District 
Court  in  said  action  on  the  21st  day  of  April,  1916, 
allowing  said  appeal,  at  the  sum  of  $2,000.00; 

Now,  therefore,  the  condition  of  this  obligation 
is  such  that  if  said  principal  obhgor,  defendant  and 
appellant  as  aforesaid,  shall  prosecute  his  said  ap- 
peal to  effect,  and  if  he  fail  to  make  his  plea  good, 
shall  answer  all  damages  and  costs,  then  this  obli- 
gation shall  be  void;  else,  valid. 

M.  A.  ELLIS.  (Seal) 

HUGH  DOUGHERTY.     (Seal) 

J.  A.  STEWART.  (Seal) 

In  presence  of: 

J.  J.  FINNEGAN. 
S.  0.  MORFORD. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

Hugh  Dougherty  and  James  A.  Stewart,  being 
first  duly  sworn,  each  for  himself  deposes  and  says: 
That  he  is  one  of  the  persons  named  as  sureties  in 
and  who  executed  the  foregoing  bond  on  appeal; 
that  he  is  a  resident  within  the  Territory  of  Alaska, 
and  is  not  a  counsellor  or  attorney  at  law,  marshal, 
deputy  marshal,  commissioner,  clerk  of  any  court, 
or  other  officer  of  any  court;  and  that  he  is  worth 
Two  Thousand  Dollars  ($2,000.00)  the  amount  spe- 
cified in  said  bond  as  the  penal  sum  thereof,,  over 
and  above  all  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution. 

HUGH  DOUGHERTY. 

JAMES  A.  STEWART. 

Subscribed  and  sworn  to  before  me  this  22d  day 
of  May,  1916. 

[Seal]  J.  J.  FINNEGAN, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

Commission  expires  Aug.  19, 1917.     [151] 

[Endorsed]:  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division.  May  22,  1916. 
Arthur  Lang,  Clerk.     By  Robert  L.  Wever,  Deputy. 

The  above  bond  approved  this  27th  day  of  May, 
1916. 

[Seal  of  the  District  Court]  ARTHUR  LANG, 

Clerk  of  the  District  Court,  for   the   Territory   of 
Alaska,  Third  Division.     [152] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division, 

No.  S-49. 
J.  L.  REED, 

Plaintiff, 

vs. 

ERI  THOMPSON,  M.  A.  ELLIS,  and  J.  M.  OUM- 
MINGS, 

Defendants. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  make,  certify  and  transmit  forth- 
with to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  San  Francisco,  California, 
a  copy  of  the  record  in  the  above-entitled  cause,  as  a 
return  of  the  appeal  heretofore  taken  and  granted 
by  the  defendant,  M.  A.  Ellis,  to  review  the  judg- 
ment in  the  above-entitled  cause,  which  record  shall 
consist  of  the  following  filed  and  records,  to  wit: 

1.  Amended  Complaint. 

2.  Demurrer  to  Amended  Complaint. 

3.  Order  Overruling  Demurrer. 

4.  Answer. 

5.  Plaintiff's   Exhibits    "A,"    ''B,"   ''D,"    "E,'' 

**F,"''G"and"H." 

6.  Stipulation     Regarding     Plaintiff's     Exhibit 

7.  Copy  of  Lien  Notice  of  Karl  Karlson  in  S-21. 

8.  Copy  of  Judgment  in  Case  No.  233. 

9.  Copy  of  Judgment  in  Case  No.  S-9. 
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10.  Defendant's  Exhibits  1,  2,  3  and  4. 

11.  Opinion. 

12.  Findings  of  Fact  and  Conclusions  of  Law. 

13.  Judgment. 

14.  Order  Granting  90  Days  to  File  Exceptions. 

15.  Memorandum  of  Costs  and  Disbursements. 

16.  Motion  for  New  Trial. 

17.  Minute    Order    Overruling    Motion    for    New 

Trial. 

18.  Order  Overruling  Objections  to  Costs  and  Dis- 

bursements. 

19.  Order  Extending  Time  to  March  19th,  1916,  in 

Which  to  File  Bill  of  Exceptions.     [153] 

20.  Order  Extending  Time  to  April  15th,  1916,  in 

Which  to  File  Bill  of  Exceptions. 

21.  Order  Extending  Time  to  April  19th,  1916,  in 

Which  to  File  Bill  of  Exceptions. 

22.  Order  Extending  Time  to  April  21st,  1916,  in 

Which  to  File  Bill  of  Exceptions. 

23.  Petition  for  Appeal  and  Assignment  of  Errors. 

24.  Order  Relating  to  Assignment  of  Errors. 

25.  Order  Allowing  Appeal  and  Fixing  Bond. 

26.  Bill  of  Exceptions   and  Transcript   of   Testi- 

mony. 

27.  Certificate  of  Stenographer. 

28.  Certificate  of  Trial  Judge. 

29.  Motion  and  Objections  to  Bill  of  Exceptions. 
29a.  Order  Overuling  Objections  to  Bill  of  Excep- 
tions. 

30.  Bond  for  Costs  on  Appeal. 
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31.  Citation. 

32.  This  Praecipe. 

S.  0.  MORFORD, 

J.  J.  FINNEGAN, 
Attorneys  for  Defendant  Ellis. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  Third  Division.  May  19,  1916.  Arthur 
Lang,  Clerk.     By  Robert  L.  Wever,  Deputy.     [154] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  Arthur  Lang,  Clerk  of  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  do  hereby  that 
the  hereto  annexed  155  pages,  numbered  from  1  to 
155,  inclusive,  are  a  true  and  correct  transcript  of 
the  records  and  files  of  the  proceedings  in  the  above- 
entitled  cause,  as  the  same  appears  on  the  records 
and  files  in  my  office;  that  the  same  is  made  in  ac- 
cordance with  the  stipulation  of  counsel  for  the  par- 
ties, respectively. 

I  further  certify  that  the  foregoing  transcript  has 
been  prepared,  examined  and  certified  to  be  me  and 
the  cost  thereof,  amounting  to  $44.50,  was  paid  to 
me  by  S.  0.  Morf ord,  attorney  for  the  defendant  and 
plaintiff  in  error  herein. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  this  Court  at  Valdez, 
Alaska,  this  27  day  of  May,  A.  D.  1916. 

[Seal]  ARTHUR  LANG, 

Clerk  of  the  District  Court,    Territory   of   Alaska, 
Third  Division.     [155] 


[Endorsed]:  No.  2811.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  M.  A. 
Ellis,  Appellant,  vs.  J.  L.  Reed,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  United 
States  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 
Filed  June  9,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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IN  THE 


United  States 
Circuit  Court  of  Appeals 

FOR  THE 

NINTH  CIRCUIT 


M.  A.  ELLIS,    Appellant, 


vs. 


J.  L.  REED,        Appellee. 


Error  to  District  Couit 
of  Alaska,  Third  Divi- 
sion. Hon.  Fred  M. 
Brown,  Jnd^i^e. 


Brief  For  Appellant 


EDWA'RD  JUDD  (Did 
OTTO  E.  SAUTE R, 

Attorneys  for  Appellmit. 


620  NEW  YORK  BLOCK, 
SEATTLE 
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United  States 
Circuit  Court  of  Appeals 

FOR  THE 

NINTH  CIRCUIT 


M.  A.  ELLIS, 

Appellant, 

vs. 

J.L. 

REED, 

Appellee. 

Error  to  District  Court 
of  Alaska,  Third  Divi- 
sion. Hon.  Fred  M. 
Brown,  Judge. 


Brief  For  Appellant 


THE  FACTS. 


Oct.  25,  1909,  Eri  Thompson,  being  the  owner  of 
the  Battle  Axe  mining  claims,  on  Thunder  Creek,  in 
Cook  Inlet  mining  and  recording  District,  in  Alaska, 
conveyed  the  same  by  deed  to  J.  M.  Cummings,  the 
deed  covering  other  property  (a  saloon  and  certain 
buildings  in  Susitna)  not  involved  in  this  case.  On 
Dec.  7, 1911,  Cummings  sold  this  mining  claim  under 
an  optional  contract  to  Al  Harper,  who  in  turn  trans- 
ferred this  contract  to  M.  A.  Ellis,  four  days  later, 


on  Dec.  11,  1911.  This  contract  called  for  the  pay- 
ment of  $4,000  Jan.  15, 1912,  $3,000  July  15, 1912,  and 
$3,000  Sept.  1, 1912.  These  payments  were  duly  made 
by  Ellis  in  cash,  but  not  on  the  exact  dates  called  for, 
the  first  being  made  in  February,  1912,  the  second  in 
August  1912,  and  the  last  in  Feb.,  1913,  and  he  re- 
ceived a  deed  for  the  property  from  Cummings  on 
Feb.  28,  1913.  Ellis  is  then  before  this  court  as  a 
bona  fide  purchaser  for  full  value  of  this  property 
subject  only  to  such  liens  as  the  law  imposed  upon  the 
land  at  the  time  of  his  purchasing. 

At  the  time  of  Ellis'  purchase  a  decree  had  been 
entered  by  the  District  Court  declaring  a  certain 
judgment  a  lien  upon  this  property,  and  an  appeal 
therefrom  to  this  Circuit  Court  of  Appeals  was  pend- 
ing. On  April  25,  1910,  J.  L.  Reed  (the  same  person 
who  is  plaintiff  in  this  case)  had  recovered  a  judg- 
ment, upon  claims  assigned  to  him,  for  $1598.80  and 
costs  against  Eri  Thompson  and  Dave  Wallace,  on 
which  execution  was  issued  and  returned  Nulla  Bona, 
and  a  transcript  of  the  judgment  filed  in  the  office  of 
the  recorder  of  the  Cook  Inlet  District,  May  22, 1910, 
at  11 :10  p.  m.  the  last  act  making  it  a  lien,  under  the 
laws  of  Alaska,  on  all  realty  within  the  District.  On 
the  same  day  the  deed  first  above  described  from 
Thompson  to  Cummings  had  been  recorded  at  8 :30  p. 


111.  having  been  withheld  from  the  time  of  its  making, 
Oct.  25, 1909.  The  decree  of  the  District  Court  found 
the  deed  from  Thompson  to  Cummings  void  as  to  tlie 
creditors  of  Thompson,  and  declared  Reed's  judg- 
ment a  valid  lien  upon  the  property.  Ellis  had  the 
title  examined  by  his  attorney,  S.  O.  IVIorfoi'd,  wlio 
had  procured  an  abstract,  and  finding  this  defect  it 
was  protected  against  by  leaving  $2,500  of  the  first 
pa^Tnent  of  $4,000  in  Morford's  hands  to  discharge 
the  judgment  in  case  it  should  finally  be  sustained  as 
a  lien  upon  the  property.  Ellis  promptly  toolv  ])()s- 
session  of  the  mining  claim  and  began  to  work  it  and 
has  done  so  ever  since.  When  the  decree  was  affirm- 
ed by  this  court,  Morford  paid  the  judgment  out  of 
the  money  left  in  his  hands.  Such  is  the  title  of  Ellis 
as  an  innocent  purchaser  for  value,  and  he  is  entitled 
to  be  protected  to  the  fullest  extent. 

Now  let  us  look  at  the  facts  constituting  the  plain- 
tiff's claim.  In  August,  1912,  William  Snook  and 
Karl  Karlson  commenced  suits  against  Thompson 
and  Wallace  for  labor  performed  in  1907  on  the  Bat- 
tle Axe  mining  claim.  J.  L.  Reed  was  substituted  as 
plaintiff  in  the  Karlson  suit  and  recovered  judgment 
July  14,  1914  for  $882.30  and  costs,  and  on  the  same 
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day  Snook  recovered  judgment  for  $582.30  and  costs 
and  such  judgment  was  assigned  to  Reed.  These 
judgments  were  rendered,  in  fact  the  suits  were  start- 
ed long  after  Ellis  had  purchased  the  land,  and  was 
in  possession  of  the  same  and  working  it.  On  Sep- 
tember 22, 1912,  attachments  were  issued  in  these  two 
suits,  and  levied  upon  the  mining  claim  in  contro- 
versy by  the  posting  of  notices  of  levy  upon  the  land 
in  question.  In  reference  to  the  creation  of  liens 
upon  realty  by  the  levy  of  attachments,  the  Compiled 
Laws  of  Alaska,  Sec.  974,  provide  as  follows : 

"If  real  property  be  attached,  the  marshal  shall 
make  a  certificate  containing  the  title  of  the  cause, 
the  names  of  the  parties,  a  description  of  such  real 
property,  and  a  statement  that  the  same  has  been  at- 
tached at  the  action  of  the  plaintiff,  and  the  date 
thereof.  Within  ten  days  from  the  date  of  the  at- 
tachment, the  marshal  shall  deliver  such  certificate  to 
the  commissioner  as  ex-officio  recorder  of  the  record- 
ing district  in  which  said  real  property  is  situated, 
who  shall  file  the  same  in  his  office  and  record  it  in  a 
book  to  be  kept  for  that  purpose.  When  such  cer- 
tificate is  so  filed  for  record  the  lien  in  favor  of  the 
plaintiff  shall  attach  to  the  real  property  described 
in  the  certificate  from  the  date  of  the  attachment,  but 
if  filed  afterwards  it  shall  only  attach,  as  against 
third  persons,  from  the  date  of  such  subsequent  fil- 
ing." 

No  certificates  of  attachment  were  ever  filed  in  the 
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recorder's  office  of  the  District  in  whicli  the  land 
was  located,  and  so  the  attachments  never  became 
liens  upon  the  land. 

It  was  sought  to  charge  the  purchaser  Kllis  witli 
actual  notice  of  the  attachments,  but  the  proof  failed 
dismally  on  that  subject.  Ellis  did  not  know  what  was 
the  nature  of  the  suit,  subject  to  which  he  bought,  save 
that  it  was  to  assert  a  claim  for  wages.  In  1912,  long 
after  he  had  bought  the  land,  made  his  first  pa^mient 
of  $4,000,  and  was  in  possession  and  woi'king  the 
same,  one  of  the  claimants.  Snook,  wrote  Ellis  stat- 
ing he  had  a  claim  for  wages  and  asking  how  he  (El- 
lis) was  to  pay  for  the  land.  Ellis  wrote  to  him  telling 
him  the  facts  and  advising  him  to  bring  suit  to  protect 
himself.  A  man  who  was  on  the  land  after  the  attach- 
ments were  levied  told  Ellis  about  the  posting  of  some 
notice  but  could  not  tell  what  it  was  except  it  was 
some  kind  of  a  suit  against  Thompson  and  Wallace. 
Thereupon  Ellis  promptly  wrote  to  the  Recorder  who 
informed  him  that  nothing  had  been  filed  against  his 
land.  His  lawyer,  Morford,  was  also  informed  about 
it,  and  also  wrote  to  the  Recorder  and  received  the 
same  information.  On  such  evidence  the  court  held 
that  Ellis  had  actual  notice  of  the  claims  of  Snook 
and  Karlson,  and  that  they  became  charges  upon  the 


land  without  an}^  compliance  with  the  statute  regulat- 
ing the  lien  of  attachments. 


ASSIGNMENT  OF  ERRORS. 

I. 

The  Court  erred  in  entering  a  decree  holding  the 
deed  from  Thompson  to  Cummings  void  as  to  credit- 
ors. 

II. 

The  Court  erred  in  declaring  the  judgment  of 
Reed  upon  the  claims  of  Snook  and  Karlson  to  be 
liens  upon  the  land  involved  in  this  case. 

III. 

The  Court  erred  in  not  dismissing  the  action  at 
plaintiff's  cost. 

ARGUMENT. 

I. 

THE  PLAINTIFF    HAS    NO    STANDING    IN 
COURT  TO  BRING  THIS  SUIT. 

This  is  a  creditor's     biU     brought     by     Reed, 


the  holder  of  two  judgments  against  Thomp- 
son to  subject  to  the  lien  of  those  judgments 
certain  land  which  Thompson  had  conveyed  to 
one  Cummings,  and  Cummings  had  conve3'ed 
to  the  defendant  Ellis,  who  was  an  innocent 
purchaser  for  value,  and  took  immediate  ])os- 
session  of  the  land  upon  purchasing  the  same.  Reed 
can  not  claim  that  the  judgments  themselves  are  any 
charge  upon  the  land  because  the  judgments  were 
not  rendered  until  long  after  Ellis  had  fully  per- 
formed all  the  terms  of  his  contract  to  purchase  and 
received  a  deed  to  the  property  frow  Cummings, 
consequently  Reed  seeks  to  have  these  judginents 
declared  liens  upon  the  land  by  virtue  of  attach- 
ments issued  and  levied  upon  the  land  at  tlie  begin- 
ning of  the  suits  in  which  tlie  judgments  were  ob- 
tained. These  suits  were  not  begun  until  long  after 
Ellis  had  purchased  the  property,  paid  large  sums 
of  money  thereon,  and  taken  possession  tliereof. 
The  returns  of  the  officer  show  the  attachments  to 
have  been  levied  upon  the  land  by  posting  of  notices 
thereon,  but  no  certificates  of  such  levies  were  filed 
in  the  office  of  the  recorder  of  the  Mining  District 
as  required  by  the  statute  above  set  forth  to  make 
the  levies  of  such  attachments  liens  upon  the  land, 
and  notices  to  third  persons.    Liens  of  this  character 
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were  wholly  unknowu  to  the  common  law  and  can 
only  exist  by  virtue  of  a  strict  compliance  with  the 
statutes  creating  them.  It  is  an  elementary  prin- 
ciple of  law  that  where  such  liens  are  to  be  created 
in  a  certain  method  prescribed  by  statute  that  the 
provisions  of  the  statute  must  be  literally  followed 
and  otherwise  no  lien  can  come  into  existence  and 
attach  to  the  property.  This  is  the  rule  of  construc- 
tion always  applied,  even  where  the  language  of  the 
statute  only  prescribes  a  procedure  without  stating 
that  it  shall  be  the  sole  means  of  accomplishing  the 
result.  But  in  this  case  the  statute  expressly  nega- 
tives the  acquiring  of  a  lien  in  any  other  possible 
manner  by  stating  that  such  lien  "Shall  only  attach, 
as  against  third  persons,  from  the  date  of  such  sub- 
sequent filing."  The  very  law  which  creates  these 
liens  expressly  negatives  the  idea  of  the  Coiu't  sup- 
plying any  substitute  therefor.  The  Court's  hold- 
ing that  actual  knowledge  by  Ellis  of  the  rights  upon 
which  Reed  might  have  obtained  the  liens,  if  he  had 
followed  the  method  provided  by  statute,  excuses 
Reed  from  following  the  statutory  method  and  still 
gives  him  a  lien,  is  certainly  far  fetched.  It  is  not 
possible  to  find  any  authority  that  a  Court  of  Equity 
under  its  powers  can  create  a  ' '  Near  Lien "  as  a  sub- 
stitute for  a  "Real  Lien"  which  shall  have  equal 
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vitality.  Thorofore  Uvvd  by  viituo  of  liis  nttompts 
at  attachmonts  obtained  no  liens  njxm  the  j)i()])eitv 
nor  any  specific  interest  therein,  regardless  of  the 
fact  that  even  if  he  had,  it  would  have  been  subject 
to  the  previously  acquired  rights  of  Ellis,  an  inno- 
cent purchaser  for  value  without  notice.  As  Ellis 
never  came  in  contact  with  or  had  any  dealings  of  any 
nature  with  Reed  or  his  assignors  in  connection  with 
the  subject  matter  out  of  which  ai'ose  the  causes  of 
action  upon  which  the  judgments  were  based,  there 
w^as  absolutely  no  privit}^  between  them  and  no  facts 
existed  out  of  which  a  Court  of  Equity  could  create 
a  claim  against  the  land  belonging  to  Ellis  at  the 
time  the  suits  were  started.  The  judgments  are  not 
against  Ellis  but  against  the  grantor  of  Ellis's 
grantor.  The  plaintiff  Reed  has  therefore  no  claim 
of  any  kind  against  Ellis  personally,  nor  any  specific 
interest  in  the  land  in  question  which  he  can  en- 
force in  this  suit. 

II. 

THE  JUDGMENTS  DECLARED  IN  THIS  SUIT 

TO  BE  LIENS  UPON  THE  PROPERTY 

ARE  NULLITIES. 

At  the  time  of  the  bringing  of  the  suits  upon  the 
claims  of  Snook  and  Karlson,  now  o^^^led  by  Jlvvd, 
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the  defendants  to  tliose  actions,  Thompson  and  Wal- 
lace, were  both  outside  of  Alaska  and  no  personal 
service  of  process  upon  them  was  had  within  the  ter- 
ritory. Therefore,  as  judgments  in  personam 
against  Thompson  and  Wallace  they  are  absolute 
nullities.  As  actions  in  rem  these  judgments  are 
also  invalid.  The  rem  in  this  case  was  the  real  estate 
in  question.  The  Court  had  no  jurisdiction  to  bring 
in  the  defendants  constructively  by  publication  until 
it  had  obtained  jurisdiction  over  the  reyn  in  such 
manner  as  the  laws  of  Alaska  provided,  and  until 
that  was  done  the  proceedings  would  not  be  due  pro- 
cess of  law.  Now  the  statutes  of  Alaska  expressly 
provided  that  attachments  on  real  property  should 
be  levied  by  the  officer's  posting  notices  upon  the 
j)roperty  and  then  he  is  commanded  by  the  statute, 
which  we  have  quoted  at  lengih,  to  make  out  a  cer- 
tificate showing  the  levy  he  has  made,  and  within 
ten  days  deliver  the  same  to  the  recorder  to  be  filed. 
The  statute  provides  that  when  such  certificate  is 
filed  the  lien  of  the  attachment  shall  become  fastened 
on  the  land  from  date  of  issue  of  the  attachments 
and  that  in  case  such  certificate  is  filed  more  than 
ten  days  after  the  levy  it  shall  only  become  operative 
from  the  date  of  filing.  This  filing  of  the  certificate 
is  just  as  necessary  a  step  for  the  Coui't  to  impress 
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its  attachment  upon  the  laud  and  thus  bring  the  land 
befoie  it,  as  the  posting  of  the  notice.  The  marshal 
having  failed  to  file  any  such  certificate  never  took 
the  steps  necessary  to  bring  the  land  before  the  Court 
and  Avithin  its  control.  Therefore  no  rem  was  before 
the  Court,  jurisdiction  over  which  would  form  a 
proper  basis  for  constructive  service  upon  the  de- 
fendants so  as  to  bind  their  interest  in  the  land. 
These  judgments  therefore  were  absolute  nullities  as 
to  both  Thompson  and  Wallace.  And  if  they  were 
not  binding  upon  those  who  were  actually  parties, 
how  much  less  can  they  bind  the  interest  of  persons 
who,  like  Ellis,  were  not  even  nominally  made  par- 
ties to  the  suits.  Moreover,  the  legal  title  to  the  land 
had  for  more  than  two  years  been  out  of  Thompson, 
the  defendant  in  such  action,  and  in  one  J.  IM.  (^um- 
mings,  who  was  not  made  a  defendant  to  such  actions, 
and  during  the  latter  portion  of  that  time  the  same 
was  in  the  actual  possession  of  Ellis  as  a  pui'chaser, 
and  his  possession  was  notice  to  the  world  of  his 
rights. 
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III. 

NO  EVIDENCE  WAS  OFFERED  ON  WHICH 
TO  SET  ASIDE  THE  DEEDS  FROM  THOMP- 
SON TO  CUMMINGS,  AND  CUMMINGS  TO 
ELLIS. 

In  order  to  declare  the  judgments  in  question  a 
lien  upon  the  land  it  was  necessary  for  the  Court  be- 
low and  it  did  find  and  decree  that  the  deed  from 
Thompson  to  Cummings  was  made  in  fraud  of 
Thompson's  creditors,  and  that  Ellis  obtained  his 
contract  and  deed  with  notice  of  such  fraud.  Pass- 
ing by  for  the  moment  the  question  of  notice  to  Ellis, 
which  we  take  up  later,  we  insist  that  there  was  not 
one  scintilla  of  legcil  evidence  offered  in  this  case 
to  show  that  the  deed  from  Thompson  to  Cummings 
was  fraudulent.  Not  a  witness  testified  to  any  facts 
tending  to  show  such  fraud  nor  were  smj  documents 
of  any  kind  offered  to  establish  such  fact  except  the 
decree  in  the  case  of  Reed  vs.  Thompson  in  the  ac- 
tion where  the  District  Court  entered  a  decree,  after- 
wards affirmed  by  this  Court,  finding  the  deed  from 
Thompson  to  Cummings  voidable  by  creditors  and 
adjudicating  a  certain  judgment  to  be  a  lien  upon 
the  land.  When  this  decree  was  offered  in  evidence 
it  was  objected  to,  and  when  it  was  admitted  an  ex- 
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ccption  was  taken.  When  Ellis  was  about  to  become 
a  purchaser  of  the  property  in  question  he  was 
chargeable  with  notice  of  this  decree  declaring  this 
lien,  because  the  same  appeared  upon  the  recoi-ds, 
but  he  was  only  chargeable  with  knowledge  of  it  in 
so  far  as  the  relief  which  it  granted  affected  tlic  title 
to  the  land  he  was  buying.  How  it  Avas  obtained  he 
was  not  chargeable  with,  as  he  was  not  either  a  ])arty 
or  a  privy  to  the  action.  The  relief  granted  by  the 
Court  was  all  that  concerned  him  and  the  facts 
passed  upon  by  the  Court  in  arriving  at  conclusions 
in  no  manner  concerned  him.  Any  judginent  or  de- 
cree is  binding  only  on  those  who  are  before  the 
Court.  It  is  true  that  the  decree  in  this  case,  in  gen- 
eral language,  declared  the  deed  f  I'om  Thompson  and 
Cummings  void  as  against  the  creditors  of  Thomp- 
son, but  the  declarations  of  a  decree  oi*  judgment  are 
but  empty  language  as  against  all  save  those  who  are 
before  the  Coui't.  It  can  not  possibly  be  claimed  that 
Ellis  was  in  any  manner  a  party  to  oi-  boimd  by  this 
decree  so  that  the  same  would  be  res  judicata  as  to 
him  in  reference  to  any  fact  that  the  Court  decided 
or  passed  upon,  except  the  relief  it  granted  whicli 
would  affect  property  he  was  about  to  })urchasc. 
This  Court  in  its  opinion  in  that  case  states  that  the 
evidence  upon  which  the  decree  is  based  is  rather 
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dubious,  but  still  sufficient  so  that  the  Court  would 
not  disturb  the  finding  of  the  trial  judge.  There 
could  be  no  better  illustration  of  the  reason  for  the 
doctrine  of  res  judicata  than  this  case.  Had  Ellis 
been  present  at  the  trial  of  that  case  and  interested 
therein  the  result  might  have  been  entirely  differ- 
ent, but  he  never  had  his  day  in  Court  in  that  pro- 
ceeding, and  what  was  there  done  is  certainly  not 
binding  on  him  in  this  proceeding,  and  still  that  de- 
cree inte?^  aUos  is  the  only  evidence  offered  in  this 
case  against  Ellis  to  establish  fraud  in  the  making 
of  the  deed  by  Thompson  to  Cummings.  At  first 
glance,  as  Reed  appears  to  be  the  plaintiff  in  both 
cases,  it  might  appear  as  though  there  was  some  con- 
nection between  the  two,  but  in  each  case  he  was  the 
assignee  of  the  claims  of  other  persons  who  had  no 
connection  with  each  other.  If  this  Court  will  read 
the  opinion  of  the  trial  judge  in  this  case  it  will  see 
at  a  glance  that  the  whole  of  his  decision  is  based 
upon  the  erroneous  conception  that  there  was  some 
similarity  between  the  facts  in  the  case  where  the 
judgment  was  obtained  on  which  the  first  suit  was 
brought  to  set  aside  the  deed,  and  the  facts  in  the 
cases  in  which  the  judgments  were  rendered  on  which 
the  deed  was  set  aside  in  the  case  at  bar.  In  reality 
there  is  no  resemblance  whatever.     Thompson  and 
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Wallace  are  the  defendauts  named  in  both  cases. 
Reed  is  the  nominal  plaintiff  in  ])()th,  hut  he  is  the 
assignee  of  the  claims  of  different  persons,  wlio  had 
absolutely  no  connection  with  each  othei*.  In  tlie 
first  case  a  judgment  was  obtained  against  Thomp- 
son and  Wallace  based  upon  personal  service  of 
process  within  the  jurisdieti(m  of  the  (^)urt.  Ju  the 
second  case  no  actual  service  was  ever  had  upon  them, 
nor  was  the  constructive  service  against  them  \'alid 
because  the  rem  involved  in  the  action  had  not  been 
brought  before  the  Court  in  the  statutory  maimer. 
In  the  first  case  the  judgment  declared  to  he  ,i  lien 
upon  the  land  was  undisputedly  a  valid  lien  l)ecause 
it  was  a  final  judgment,  and  by  force  of  the  statute 
became  a  lien,  as  soon  as  filed  with  the  i-ecordei-, 
upon  property  in  the  district.  In  the  second  case 
there  is  no  lien  upon  the  land  in  question  because 
the  attachments  upon  which  it  was  supposed  to  })e 
predicated  were  never  made  liens  in  accordance  with 
the  provisions  of  the  statute.  In  the  first  case  it  was 
sought  to  have  the  deed  from  Thompson  to  Cum- 
mings  held  invalid  as  against  the  parties  to  the  in- 
strument. In  the  second  case  it  is  sought  to  have 
that  deed  and  the  other  deed  from  Cummings  to  Ellis 
held  invalid  as  against  an  innocent  purchaser  for 
value. 
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IV. 


ELLIS  HAD  NO  KNOWLEDGE  NOR  NOTICE 
OF  ANY  RIGHTS  OF  SNOOK  AND  KARL- 
SON  OR  THEIR  ASSIGNEE,  REED. 

As  we  have  above  shown,  Ellis  did  not  at  the  time 
of  his  purchase  have  any  legal  record  notice  of  the 
existence  of  any  right  of  Snook  and  Karlson,  whose 
claims  are  represented  by  the  judgments  which  Reed 
obtained  as  their  assignee,  and  which  have  in  the  case 
at  bar  been  declared  a  lien  upon  the  land.  The  Court 
below  held  that  he  had  actual  knowledge  of  such 
rights,  which  was  certainly  an  erroneous  finding.  If 
he  had  had  knowledge  it  would  not  in  any  manner 
have  affected  his  rights,  because  he  would  have  a 
personal  right  to  rely  upon  the  public  records  as  he 
found  them,  and  was  not  bound,  even  if  he  liad 
knowledge  thereof,  to  pay  any  attention  to  these 
men's  claim  for  wages,  and  thus  become  chargeable 
with  notice  of  suits  which  they  might  afterwards 
bring.  We  request  this  Court  to  read  the  testimony 
of  Ellis  and  his  attorney.  Judge  Morford,  in  full,  as 
it  appears  in  the  transcript,  and  the  Court  will  be- 
come satisfied  that  Ellis  never  had  any  knowledge 
of  any  claims  against  the  property  which  he  was  pur- 
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chasing,  and  that  even  when  he  afterwards  heard  of 
legal  proceedings  both  he  and  his  attorney  promptly 
exercised  the  highest  diligence  in  order  to  protect 
him  against  such  i)roceedings.  There  is  not  a  scin- 
tilla of  evidence  that  Ellis  knew  anything  about  or 
ever  heard  of  Snook  and  Karlson  and  their  claims 
at  the  time  he  bought  this  property,  paid  his  money 
upon  it  and  took  possession.  His  is  the  only  testi- 
mony upon  the  subject.  Any  Court  that  will  read 
his  eA^idence  will  believe  his  statements  absolutely, 
for  he  was  a  fair  and  frank  witness,  who  stated  with- 
out hesitation  just  what  he  knew,  however  mucli  it 
might  militate  against  him.  In  reference  to  the  de- 
cree of  Court  declaring  Reed's  first  jugdment  a  lien 
upon  the  land  he  states  that  he  only  knew  that  tliere 
were  some  claims  for  wages  which  it  was  claimed 
w^ere  chargeable  against  the  land  and  that  suffi- 
cient of  the  first  money  paid  by  him  was  deposited 
with  Judge  Morford  to  protect  against  such  claims. 
He  left  the  matter  to  his  attorney  and  knew  nothing 
of  the  personality  of  the  parties  nor  the  basis  of  their 
rights  except  that  they  were  claims  for  wages. 

After  he  had  bought  the  land  and  taken  posses- 
sion thereof  Snook  wrote  him  a  letter  and  told  him 
he  had  a  claim  for  wages  for  w^ork  done  upon  the 
land.    Ellis,  knowing  that  there  was  money  to  cover 
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similar  claims  but  knowing  nothing  of  the  details, 
wrote  and  told  Snook  about  the  matter  and  advised 
him  to  start  proceedings  to  protect  his  rights.    Ellis 
went  further  than  that,  and  in  a  frank,  honest  and 
generous  way,  he  told  Snook  how  he  was  obligated 
to  pay  for  the  land  and  gave  him  such  information 
that  if  Snook  had  been  diligent  he  could  have  begun 
action  promptly  and  got  his  money  by  garnishment. 
The  fact  is  that  the  claims  of  Snook  andKarlson  could 
both  have  been  collected  if  Reed  when  he  started  the 
suits  for  their  claims  had  garnished  the  balance  of 
the   unpaid   purchase   price    remaining   in    Ellis's 
hands,  but  Reed  as  a  lawyer  bungled  the  matter  and 
instead  of  going  after  the  cash  saw  fit  to  try  and 
make  a  levy  of  attachments  upon  the  land  in  suits 
against  Thompson,  when  he  well  knew  that  Thomp- 
son had  not  had  any  interest  in  the  land  for  some 
years.    The  money  in  Ellis's  hands  could  have  been 
easil}^  reached  but  as  long  as  steps  were  not  taken 
Ellis  had  to  apply  it  where  his  contract  called  for. 
Certainly  this  statement  of  Snook  to  Ellis  that  he 
had  a  claim  for  wages  for  work  done  on  the  prop- 
erty and  asking  Ellis  to  give  him  information  to  help 
him  collect  his  claim  did  not  throw  the  burden  of 
paying  that  claim  upon  Ellis  or  make  it  a  lien  ujDon 
the  land.    It  would  indeed  be  a  simple  matter  if  who- 
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ever  did  work  connected  with  certain  land  anM  ob- 
tain a  lien  upon  such  land  bv  goin^-  around  and  tell- 
ing a  man  who  had  purchased  it  that  sucli  a  claim 
existed;  and  still  it  is  bv  such  means  that  the  Conit 
below  charges  Ellis  with  knowledge  of  defective  at- 
tachments subsequently  sued  out  and  assumes  to 
make  that  knowledge  take  the  place  of  com])liance 
with  statutory  requirements.  Th(^  next  information 
received  by  Ellis  was  when  a  man  who  had  been  to 
the  land  told  him  that  there  were  notices  stuck  u]) 
on  the  land  showing  some  kind  of  a  law-suit  against 
Thompson  and  Wallace  but  not  informing  him  that 
they  were  attachment  notices  or  what  their  exact 
nature  was.  The  law  provided  that  if  attachments 
were  levied,  then  within  ten  days  after  such  attach- 
ments were  levied  certificates  of  levy  must  l)e  filed 
in  the  recorder's  office.  Ellis,  with  little  knowledge 
of  the  subject  except  that  the  i-ecorder's  office  was 
the  place  to  find  out  about  titles  of  laud,  wi-ote  to 
the  recorder  and  received  an  answer  that  there  was 
nothing  against  the  land  on  the  I'ecords,  and  in  doing 
this  he  showed  the  highest  degree  of  diligence.  He 
communicated  his  information  about  these  notices 
on  his  land  to  Judge  Morford,  and  this  gentleman 
also  wrote  to  the  recorder  and  received  the  same  in- 
formation.    Both  exercised  the  highest    degree    of 
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diligeuce  to    ascertain  if  there    was    aiiytliing   that 
would  injure  Ellis's  title  to  the  land,  while  Reed  in 
failing  to  have  the  marshal  file  certificates  of  levy 
was  guilty  of  the  grossest   negligence.     Two    years 
afterwards,  in  July,  1914,  Reed  procures  judgments 
on  the  Snook  and  Karlson  claims,  and  then  for  the 
first  time  by  the  starting  of  the  ease  at  bar  Ellis  is 
informed  of  what  the  Snook  and  Karlson  claims  are, 
that  they  had  obtained  judgment  on  them,  and  had 
made  a  defective  attempt  to  levy  upon  his  land,  but 
had  negligently  failed  to  complete  their  le^des,  so 
that  when  he  had  made  inquiry  he  could  not  find  out 
about  them.     The  evidence  in  this  case  shows    the 
grossest  kind  of  negligent  bungling  on  the  part  of 
Reed  in  conducting  his  case.    First,  with  the  knowl- 
edge he  had  he  should  have  garnished  the  last  pay- 
ment which  Ellis  would  have  had  to  make,  and  second, 
having  chosen  to  attach  he  should  have  seen  to  it  that 
the  attachments  were  legally  made. 

We  have  been  arguing  this  matter  upon  the 
theory  that  it  would  have  made  some  difference  if 
Ellis  had  had  knowledge  or  notice  of  these  claims  and 
proceedings.  But  we  wish  to  again  emphatically  in- 
sist that  even  if  he  had  it  could  not  have  affected 
him  as  a  previous  innocent  purchaser  for  value.  The 
Court  below  in  his  opinion  throws  upon  Ellis  the 
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duty  of  inquiry  to  find  out  about  claims  of  which 
there  is  no  trace  upon  the  records,  and  excuses  Reed 
for  the  grossest  negligence.  The  evidence  of  Ellis 
and  Morford  affirmatively  shows  that  they  did  not 
have  any  knowledge  or  notice  of  the  claims  of  Snook 
and  Karlson  or  their  assignee,  Reed. 


V. 


THE  TRIAL  COURT'S  HOLDINGS. 

In  effect  the  Court  below  has  held  the  following 
propositions : 

1.  That  a  statutory  lien  can  be  created  without 
complying  with  the  statute. 

2.  That  the  findings  of  a  decree  are  binding  on 
a  person  who  is  neither  a  party  nor  a  privy  to  the 
suit. 

3  That  a  person  by  writing  a  letter  to  one  who 
has  purchased  land  and  informing  the  purchaser 
that  he  has  an  unliquidated  claim  against  the  prev- 
ious owner,  can  acquire  a  lien  upon  the  land  to  secure 
his  claim. 

4  That  the  owner  of  land  who   examines   the 
records  where  by  law  elatas  against  land  should  be 
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shown  and  finds  none,  will  not  be  protected  by  sneli 
examination. 

5.  That  judgments  spread  upon  the  records  of  a 
court  which  show  that  neither  person  nor  property 
had  been  brought  before  the  court  by  legal  process 
are  nevertheless  valid  and  effective. 

6.  That  a  bona  fide  purchaser,  for  value,  and 
without  notice,  will  not  be  protected. 


CONCLUSION. 

We  have  not  cited  any  authorities  to  the  Court, 
because  all  the  propositions  of  law  that  we  have  in- 
voked are  elementary,  and  the  Judges  of  this  Court 
have  enunciated  them  so  often  that  it  would  be  im- 
pertinent to  assume  lack  of  familiarity  with  them. 
It  is  onlv  a  matter  of  their  application  to  the  facts 
shown  in  this  record.  We  insist  that  this  cause 
should  be  reversed  and  remanded  with  instructions 
to  dismiss  the  suit. 

Respectfully  submitted, 

EDWARD  JIJDD  and 
OTTO  E.  SAUTER, 

Attorneys  for  Appellant. 
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STATEMENT  OF    THE    CASE. 

This  is  an  appeal  from  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division.  The  i)rocee(l- 
ing  which  this  court  is  called  upon  to  review  was  an 
equitable  action  brought  by  the  appellee  against  the 
appellant  and  Eri  Thompson  and  d.  M.  ( 'uniniings.  In 
the  court  below  appellee  was  adjudged  to  have  a  valid 
lien  by  virtue  of  the  levy  of  attachments  in  Causes  S. 
20  and  S.  21  upon  a  certain  placer  mining  claim 
known  as  the  Battle  Axe,  located  on  Thunder  Creek, 
in  the  Cook  Tidet  Mining-  and  Hecordinn'  Precinct, 


Territory  of  Alaska;  that  said  lien  commences  and 
dates  from  the  22nd  day  of  September,  1912 ;  that  the 
purported  conveyance  dated  the  25th  day  of  October, 
1909,  executed  by  Eri  Thompson  to  J.  M.  Cummings 
was  made  with  intent  to  hinder,  delay  and  defraud 
the  creditors  of  said  Thompson  of  whom  appellee  is 
one,  and  to  it  set  aside  so  far  as  the  same  conflicts  with 
plaintiff's  lien  and  rights  and  is  inferior  thereto; 
that  the  con\'eyance  dated  the  28th  day  of  February. 
1913,  between  J.  M.  Cummings  and  M.  A.  Ellis  was 
accepted  by  the  grantee  with  notice  and  knowledge  of 
the  fraud  affecting  its  validity  and  with  notice  and 
knowledge  of  plaintiff's  liens  and  equities  by  virtue 
of  his  judgments,  attachments  and  levy  of  attach- 
ments in  said  causes,  and  that  plaintiff'  proceed  to  th(^ 
sale  of  said  property  under  execution. 

In  cause  S.  20,  entitled  Wm.  C.  Snook  vs.  Eri 
Thompson  and  Dave  Wallace,  co-partners,  plaintiff 
recovered  judgment  for  the  sum  of  $582.68  for  work 
and  labor  performed  as  a  placer  miner  on  the  Battle 
Axe  mining  claim  in  the  year  1907.  Said  judgment 
was  subsequenth^  assigned  to  appellee  J.  L.  Reed. 

In  cause  S.  21,  entitled  J.  L.  Reed  a^s.  Eri  Thomp- 
son and  Dave  Wallace,  co-partners,  plaintiff  recov- 
ered judgment  for  the  sum  of  $822.30  for  work  and 
labor  performed  by  plaintiff's  assignor  Kai'l 
Karlson  as  a  placer  miner  on  the  Battle  Axe  mining- 
claim  in  the  years  1906  and  1907. 

In  both  causes  writs  of  attachment  were  issued 
and  on  the  22nd  day  of  September,  1912,  levies  were 
made  upon  defendant's  interest  in  said  Battle  Axe 
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iTiiniiig  claim  and  the  rctuni  of  sci'Nicc  lilcd  in  tin- 
clerk's  office  of  the  district  court  on  Deceinher  >h'(\, 
1912,  and  thereafter  the  certificates  of  levy  wei-e  filed 
in  the  office  of  the  recoi-der  of  the  pi-ccinct  in  which 
said  claim  is  situated,  on  the  25th  da\-  of  duly,  lf)14. 

On  December  7,  1911,  said  defendant  Cuniinin^s 
j^ranted  an  option  to  ])ui'chase  said  l)attle  Axe  mining- 
claim  to  one  Al  Har])er  for  the  sum  of  $1(),()()()  to  he 
paid,  as  follows:  the  sum  of  $i,()()()  on  or  before  Janu- 
ary 15th,  1912;  the  sum  of  ^^S)i){)  on  or  before  July 
15th,  1912,  and  the  further  sum  of  p>.{){)i),  on  or  be- 
fore September  1st,  1912.  On  Decembei-  19th,  1911. 
said  Al  Harper  assigned  all  his  interest  in  and  to 
said  option  to  M.  A.  Kllis.  The  first  ])aym('nt  made 
by  Ellis  was  in  February,  1912,  of  the  sum  of  ^{,():)i). 
The  second  payment  of  $3,()()f)  was  made  in  August. 
1912.  The  final  payment  of  $3,0()()  was  made  in  Feb- 
ruary, 1913,  and  on  the  28th  day  of  Fcbi-uai-y,  191:;. 
Cummings  executed  a  deed  to  l^]Ilis  for  said  IJattic 
Axe  minin<>-  claim.  The  receipt  showing;-  the  first  i)ay- 
ment  of  $4,()()()  reciting  the  option  contract  and  its 
assignment  to  Ellis  was  duly  filed  for  record  in  the 
i-ecorder's  office  on  the  11th  day  of  March,  1912. 

On.  the  issue  of  ai)pellant's  knowledge  of  the  at- 
tachment levies  upon  the  ground  sought  to  be  charged 
by  this  suit  with  the  lien  of  appellee's  judgments  a))- 
pellant  testified  that  in  the  sununcr  of  1912,  before 
the  levies  and  many  months  before  deliNcry  of  the 
conveyance  from  Cummings  to  appellant,  he  received 
a  letter  from  Snook,  a  claimant,  who  latei-  i-eeovered 
judgment  in  one  of  the  attachment  actions,  which 
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(•()iit(>iiti()ii  is  correct,  under  the  authority  of  Daltou 
vs.  Hazelet,  182  Fed.  561-570,  "The  absence  of  a 
proper  ])ill  of  exceptions  leaves  the  case  open  for  con- 
sideration upon  the  pleadings,  findings  of  fact,  con- 
clusions of  law,  and  decree." 

Taking  up  the  assignments  of  error  in  ordei' 
counsel  for  appellee  urge  that  none  of  them  assigns 
leversible  error  even  on  appellant's  view  of  the  casc^ 
except  the  aATrments  of  error  in  the  hndings  of  fact. 

The  first  assignment  of  error  challenges  the  or- 
der of  the  court  overruling  the  demurrer  of  the  de- 
fendant Ellis  to  Plaintiff's  (appellee's)  amended 
complaint. 

Plaintiff  pleads  that  appellant's  predecessors  in 
interest,  or  pretended  interest,  Thompson  and  Cum- 
mings,  arranged  a  transfer  of  the  pi-operty  involved 
from  Thompson  to  Oummings  to  defraud  creditors; 
that  the  transfer  in  question  had  been  declared  void 
for  fraud  by  the  district  court  of  Alaska  and  by  this 
court;  that  appellant  had  full  knowledge  of  said 
fraud  and  of  the  litigati(m;  also  that  he  had  actual 
knowledge  of  appellee's  lien  on  the  property  by  virtue 
of  the  attachment  levies  before  he  received  his  deed 
for  the  property.  These  allegations  appear  to  coun- 
sel for  appellee  to  state  a  complete  cause  of  acti(m  so 
explicitly  that  argument  against  the  demurrer  is  su- 
})erfluous. 

Appellant's  motion  for  a  new  trial  in  the  district 
court,  denial  of  which  forms  the  basis  of  the  eighth 
assignment  of  error,  if  it  has  any  virtue,  also  appeaj's 


to  be  subject  to  tlie  fatal  objection  that  it  was  not  filed 
in  time.  The  decision  of  the  court  was  filed  Novem- 
ber 18,  1915.  The  judgment  was  tiled  December  1. 
1915 ;  the  motion  for  new  ti'ial  was  filed  l)ecem])er  20, 
1915.  The  Alaska  code  requires  a  motion  foi-  a  new 
trial  in  a  civil  ease  to  })e  filed  three  days  "after  the 
verdict  or  other  decision."  When  a  decision  is  given 
in  vacation  by  the  court  twenty  days  are  allowed  for 
filing  a  new  trial  but  this  decision  was  given  in  tei-m 
time. 

Appellant's  brief  misstates  facts  when  it  says 
(p.  4),  "These  judgments  were  i-endered,  in  fact  the 
suits  were  started  long  after  Ellis  had  ])urchase(l  the 
land,  and  was  in  possession  of  the  same  arid  working 
it." 

The  real  fact  is  that  the  actions  wei'e  started 
(August,  1912)  after  Ellis  had  taken  an  assignment 
of  an  option  to  purchase  given  to  Harper,  but  long- 
before  final  payment  of  the  purchase  i)riee  was  made. 
The  final  payment  of  $3()()()  was  made  and  deed  deli\- 
ered  February  28,  1913,  five  months  after  the  levies 
of  attachment  upon  the  land. 

Appellant's  assertion  on  page  10  of  iiis  l)riel'  that 
the  judgments  against  Thompson  and  Wallace  are 
invalid  even  as  judgments  in  rem  because  the  eertili- 
cates  of  levy  were  not  hied  within  ten  da\s  wholly 
misconceives  the  Alaska  law  of  attachment.  The  le\y 
is  complete  when  made  on  the  ground  as  i-ecjuired  In- 
law. The  certificate  is  only  to  give  notice  to  tiiii'd  pei-- 
sons. 
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The  coiitciition  of  appellant's  brief  that  he  is  not 
1)01111(1  by  the  attachment  is  fonnded  entirely  upon 
his  construction  of  the  meanin^i;-  of  that  part  of  Sec- 
tion 972,  Compiled  l^aws  of  Alaska,  which  reads 
"When  such  certificate  is  so  filed  for  record  thi'  lien 
in  favor  of  the  plaintiff*  shall  attach  to  the  real  prop- 
erty described  in  the  certificate  from  the  date  of  the 
attachment,  but  if  hied  afterwards,  it  shall  only  at- 
tach, as  against  third  jx'r.soiis,  from  the  date  of  such 
subsequent  filing/'  (^learly  within  the  contempla- 
tion of  this  statute  such  fJn'rd  persons  wcmld  not  in- 
clude the  defendants,  Thomps(m,  Wallace  and  Cum- 
minL»s,  and  we  contend  that  it  does  not  include  Ellis 
unless  he  is  a  purchaser  in  good  faith  and  for  a  valu- 
able coiisideraticm  without  notice  of  plaintiff's 
equities. 

The  statute  merely  provides  a  method  of  (jirhuj 
notice  of  the  attachment  lien  and  a  compliance  there- 
with is  no  part  of  the  levy. 

Vereneij  et  al.  vs.  Burton,  35  S.  E.  268. 

In  Trevis  et  al.  vs.  Topeka  Supply  Company,  22 
Pac.  991,  it  was  held  that  an  attachment  levy  on  real 
estate  is  const ructi re  notice  oid/j  to  such  persons  as 
may  acquire  subsequent  interests  in  the  attached 
realty  from  parties  or  })ri''ies  to  the  action. 

Applying  this  rule  to  the  present  case  the  levy 
of  attachment  on  the  22nd  dav  of  Seiitember,  1912, 
was  constructive  notice  to  Thompson  and  Wallace 
and  Cummings  and  both  actual  and  co)>striictire  no- 
tice to  Ellis  under  the  facts  and  circumstances  which 
developed  prior  to  the  consummation  of  his  purchase 
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on  the  28tli  of  Fobruai-y,  19i;i 

The  jurisdiction  of  the  trial  coiii-t  is  fully  ii[)lield 
by  the  authority  of  Bank  of  Colfax  vs.  Richardson, 
34  Or.  518. 

As  to  appellant's  second,  third,  foui'th,  fifth, 
sixth  and  seventh  assii^iiments  of  errors  we  believe 
that  the  theory  upon  which  these  assii^innents  are  i)re- 
dicated  is  the  same  in  each  instance  and  relates  to  the 
findings,  conclusions  and  judgment  of  the  trial  court 
holding  that  Ellis  had  actual  notice  and  kuowledge  of 
appellee's  liens,  equities  and  rights  under  and  by  vir- 
tue of  his  levies  of  attachments  in  (^auses  S.  20  and 
S.  21  made  on  the  22nd  day  of  September,  1912, 
thereby  making  Ellis'  title  derived  fi-oni  J.  M.  ('iu!i- 
mings  under  deed  dated  the  28th  day  of  February, 
1918,  recorded  on  the  28th  day  of  Mairh.  191:?,  sub- 
ject and  inferior  thereto. 

(xoing  back  of  the  grounds  set  forth  in  his  assign- 
ments of  error  appellant's  theoi-y  of  this  case  at  the 
trial  and  upon  this  appeal  is  based  upon  his  claim  of 
superior  equities  under  deed  dated  Fe])ruary  28,  191:5. 
and  recorded  March  28,  1913,  to  the  rights  and  equi- 
ties of  appellee  by  virtue  of  his  levies  of  attachmeiiL 
on  September  22nd,  1912,  because  the  deed  to  Ellis 
was  recorded  prior  to  the  recordiug  by  appellee  of  lii.s 
certilicates  of  levy  of  attachments.  In  setting  fortli 
this  c(mtention  appellant  avoids  the  doctrine  (»f  actual 
notice  and  rejects  all  facts  which  taken  either  sepa- 
rately or  collectively  would  be  sufficient  even  to  pnf 
him  upon  inquiry  as  to  appellee's  rights  and  ('(piities. 
The  learned  trial   judge  found  against  api»ellant"< 
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couteiitioii  as  to  actual  notice  (R.  iV^)  and  in  his  opin- 
ion after  revie\vin,<>'  tlie  testimony  eoneludes  (R.  70), 
"I  believe  the  knowledge  whieh  Ellis  is 
shown  by  his  own  testimony  to  have  had  is  such 
as  to  bring  him  within  the  first  named  class,  that 
of  'express  knowledge  or  notice." 
Compiled  Laws  of  Alaska,  Sec.  973,  provides: 

"From  the  date  of  the  attachment  nntil  it 
be  discharged  or  the  writ  executed,  the  plaintiff 
as  against  third  ])ersons  shall  be  deemed  a  par- 
chaser  in  good  faith  and  for  a  valuable  onsidcj*- 
ation  of  the  property,  real  or  personal,  attache  1, 
subject  to  the  conditions  prescribed  in  the  next 
section  as  to  real  proi)erty,"  etc. 
Compiled  Laws  of  Alaska,  Sec.  974.  ])rovides, 

"If  real  property  l)e  attached,  the  marshal 
shall  make  a  certificate  containing  the  title  of 
the  cause,  the  names  of  the  parties,  a  description 
of  such  real  property,  and  a  statement  that  tlu' 
same  has  been  attached  at  the  action  of  the  plaiii- 
tiff,  and  the  date  thereof.  Within  ten  days  from 
the  date  of  the  attachment,  the  mai'shal  shall  de- 
liver such  certificate  to  the  commissioner  as  ex- 
officio  recorder  of  the  recording  district  in  which 
such  real  property  is  situated,  who  shall  iile  the 
same  in  his  office  and  record  it  in  a  book  to  be  kept 
for  that  purpose.  When  such  certificate  is  so  filed 
for  record  the  lien  in  favor  of  the  ])laintiff  shal^ 
attach  to  the  real  property  described  in  the  cer- 
tificate from  the  date  of  the  attachment,  but  if 
filed  afterwards  it  shall  only  attach,  as  against 
third  persons,  from  the  date  of  such  subsequent 
filing"  etc. 

Under  Section  973,  which  is  the  same  as  Section 
302  B.  &  C.  Comp.  of  the  laws  of  Oregon  and  the  con- 
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stniction  placed  thci-con  by  the  siiprcinc  coiii-t  of  that 
state  appellee's  rights  under  his  levies  are  the  same  as 
though  he  had  i)urchased  the  IJattle  Axe  niiuin,L»: 
claim  and  had  not  recorded  his  deed  and  thercaftf^- 
Ellis  with  notice  and  knowledge  of  the  ])urchase  had 
also  purchased  the  same  mining  claim  and  by  reason 
of  being  the  first  to  ])lace  his  deed  of  i-ecoi-d  asserted 
title  and  superioi-  equities  to  the  former. 

In  Boehringer  vs.  rreighton,  10  Or.  42,  tlie  eonil 
says, 

"(\)unse]  for  i-espondents  suggested  at  tlu' 
hearing,  that  the  eft'ect  of  the  terms  of  this  stat- 
ute places  the  attaching  creditor  in  as  good  a  ])o- 
sition  as  that  of  a  bona  fide  ]nn*chaser  for  a  vahi- 
able  consideration,  notwithstanding  his  notice  <»f 
previous  uin-egistered  deeds  oi-  other  instru- 
ments. But  we  do  not  think  any  such  construc- 
tion can  be  tolerated,  ft  would  encourage  fi-aud 
and  uphold  injustice,  instead  of  enforcing  a  I'ule 
of  right  and  fair  dealing  among  men.  The  stat- 
ute was  evidently  designed  to  ])lace  him  njxm  an 
equal  foot'n^fi,  but  not  to  confer  upon  him  a  supe- 
rior advantage,  by  protecting  him  in  the  enjoy- 
ment of  the  fruits  of  fraud.  The  wording  of  the 
statute  does  not  demand  such  a  construction,  an  I 
we  can  discovei-  no  i-eason  or  analogv  to  sup])  nt 
it.'' 

If  an  attaching  ci-editor  stands  on  an  ef|ual  foot- 
ing with  and  is  deemed  a  ijurchasei-  in  good  faith  am! 
for  a  valuai)le  consideration  as  to  third  jxm'sous,  the 
same  reasons  and  arguments  api>ly  to  a  snl)se(|neni 
J3urchaser  with  notice  of  a  pre\'ions  unrecorded  cer- 
tificate of  levy  of  atta(dunent,  i.  e.  "it  would  eiicour- 
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age  fraud  and  uphold  injustice,  instead  of  enfoi'('iu,:i, 
a  rule  of  right  and  fair  dealing  among  men." 

The  same  doctrine  is  reaffirmed  in  Dimmick  vs. 
Rosenfeld,  34  Or.  101,  in  which  Justice  Bean  says, 

"It  is  claimed,  however,  that  by  virtue  of 
Section  150  of  the  statute  (Hill's  Ann.  Laws) 
which  is  made  applicable  to  levies  under  execu- 
tion by  Section  283,  the  defendants'  levy  entitles 
them  to  the  protecticm  accorded  to  bona  fide  ])U] - 
chasers  for  value.  But  these  sections  of  the  stat- 
ute were  sim])ly  designed  to  place  an  attaching  or 
execution  creditor  upon  e.ractli/  the  same  foot- 
i)i(j  as  purchasers  from  a  judgment  debtor,  and 
not  to  confer  u])()n  them  any  su])eri()r  advan- 
tages: citing  Rhodes  vs.  McGarri/,  19  Or.  222, 
Meier  vs.  Hess,  28  Or.  599;  and  also  affirmed  in 
Secnritii  Trust  Coinpauij  rs.  Loeu-euherf/,  38 
Or.  159. 

The  doctrine  Hnds  its  basis  and  is  stated  in 
Pomeroy's  Equity  Jurisprudence,  Vol  1  ())i»[ 
Ed.),  Sec.  430  in  the  operation  of  equity  upon  the 
conscience  of  a  party,  the  latter  pai't  of  this  sec 
tion  reads,  "Courts  of  equity  have  but  added  th(^ 
rule  that  if  the  subsequent  party,  who  thus  ob- 
tains the  legal  benefit  of  a  record,  has  notice,  his 
recorded  instrument  shall  be  sulpordinate  to  the 
prior  niu-ecorded  conveyance  of  which  he  was 
charged  with  notice.  In  giving  this  effect  to  a 
notice,  the  courts  of  equity  do  not  assume  to 
luillify  the  provisions  of  the  recording  act ;  they 
admit  that  a  subsequent  grantee  has,  by  means 
of  his  recod,  obtained  the  complete  legal  title, 
which  cannot  be  directly  set  aside  nor  disturbed ; 
but  they  say  that  the  notice  of  the  prior  convey- 
ance makes  it  unconscientious  for  him  to  hold 


1^ 


o 


and  enjoy  that  lo<»'al  title  for  his  own  iK'ncht,  and 
thev  impose  npon  his  conscience  the  ohligation  of 
holding  it  for  the  benefit  of  the  prior  nni'ecorded 
i^'rantee." 

In  State  of  Oi*e^"on  vs.  Cornelius,  5  Or.  Ml  the 
court  by  Prim  J.  says,  "The  only  effect  of  such  a  levy 
was  to  create  a  lien  u])on  the  real  property  in  favoj' 
of  the  party  sninii;  out  thc^  attachment,  from  the  tim." 
of  the  levy." 

In  4  Cyc.  638,  the  ride  is  stated  as  follows: 

"The  phraseoloL>y  of  some  statntes  re<;ard- 
ini^'  the  registration  of  titles  to  real  estate  i)laces 
an  attaching  creditor  on  a  par  with  a  pnrchaser, 
and  in  those  states  a  creditor  levying  an  atta(di- 
ment  withont  notice  of  a  prior  niu'ecorded  deed  is 
entitled  to  priority  over  the  grantee  nnder  the 
unrecorded  deed ;  but  unless  aided  by  statnte  the 
general  rnle  will  prevail,  and  the  creditor  will  })e, 
postponed  to  the  unrecorded  conveyance.''  (Sit- 
ing Oregon  cases  heretofore  referred  to. 

In  the  case  of  Raymond  vs.  Flavel,  27  Oi'.  lM9,  \k 

247,  the  conrt  says: 

'Vlt  is  asserted  that  Mii)on  proof  (»f  the 
equitable  title  of  plaintiff,  a  defendant  who  relies 
upon  the  defense  of  being  an  innocent  pnrchaser 
in  good  faith  nmst  set  uj)  the  union  of  flic  Icfja' 
title  tritit  a  sujx'rior  cquit/j  arising  from  the  pay- 
ment of  the  money  and  receiving  the  conveyance 
withont  notice,  and  with  a  clear  conscience.*' 
This  doctrine  seems  to  be  based  upon  good  au- 
thority." 
As  to  the  (piestions  of  the  bona  fides,  notice  and 

knowledge  on  the  i)ai-t  of  Ellis  at  the  tiiue  of  the  ae- 
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ceptaiicc  ))y  him  of  the  deed  from  (/ummiii<>s  on  tlio 

28th  day  of  Febniarv,  191)5,  of  a])pollee's  rights  and 

equities  by  virtue  of  his  levies  of  attachment  on  the 

22nd  day  of  September,  1912, 

In  Coolidge  vs.  Mcdaine,  11  Or.  :127,  the  eourt 
Waldo  J.  says, 

"These  eases  hold  that,  in  sueh  ease,  eon- 
struetive  notice  is  not  sufficient;  that  actual  no- 
tice is  necessary  to  make  the  grantee  a  party  to 
the  fraud.  Actual  notice  need  n(>t  be  established 
by  direct  proof.  The  fact  of  notice,  or  knowl- 
edge, may  be  inferred  from  circumstances.  Un- 
der this  view  of  the  law,  the  question  to  be  de- 
termined is,  did  the  grantee,  in  fact,  know  or  be- 
lieve that  the  grantor  intended  to  defraud  his 
creditors'?  On  the  sound  ijrinciple  and  particu- 
larly on  the  wording  of  the  statute,  the  doctrine 
of  these  cases  out  to  be  followed." 
In  Osgood  vs.  Osgood,  35  Or.  1,  on  p.  Ki  the  court 

says, 

"The  knowledge  of  Neustadter  Bros.'  touch- 
ing the  plaintiff's  equities  in  the  k)ts  makes  them 
guilty  of  bad  faith  in  the  attachments  there." 
(yases  cited.  "We  said  in  Raymond  vs.  Flavel, 
27  Or.  219,  'If  a  person  has  actual  knowledge  of 
latent  equities  and  purchases  notwithstanding, 
the  presumption  of  inula  fides  is  irresistible,  or 
rather,  he  takes  the  estate  laden  with  the  equities, 
and  stands  in  no  better  positicm  tlian  his  grantor. 
The  attempt  to  claim  as  an  iimocent  purchaser  is 
the  f]*aud  of  which  the  equitable  owner  may  com- 
plain. '" 
In  Jennings  vs.  Lentz,  50  Or.  483,  it  was  held, 

syllahi,  of  case, 
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1.  That  an  attac'hiii<>-  creditor,  in  order  to 
obtain  the  rights  of  a  bona  Ude  purchaser,  is 
bound  to  prove  that  he  in  fact  acquired  his  lien 
in  good  faith  and  without  notice  of  outstanding 
equities. 

2.  (rood  faith  is  an  honest  intention  to  ab- 
stain from  taking  any  unconscientious  advan- 
tage of  another,  even  through  the  forms  or  tech- 
nicalities of  law,  together  with  an  absence  of  all 
])elief  of  facts  which  would  render  the  transac- 
tion unconscientious.  A  want  of  that  caution  and 
diligence  which  an  honest  man  of  ordinary  pru- 
dence, is  accustomed  to  exercise  in  making  pur- 
chases is,  in  judguKMit  of  law,  a  want  of  good 
faith. 

o.  Whatever  is  sufficient  to  jjut  a  subse- 
quent purchaser  on  inqnij-y  must  be  considered 
legal  notice  to  him  of  the  facts  inquiry  would 
have  disclosed  hy  the  exercise  of  reas(mable  dili- 
gence." 

We  think  that  the  doctrine  of  the  case  of  Haines 
vs.  Connell,  48  Or.  472,  is  conclusive  of  the  law  of  this 
case,  and  if  Ellis  had  notice  and  knowledge  of  apjxd- 
lee's  equities  his  rights  are  secondary  thei-eto.  The 
question  involved  there  was,  whether  an  attaching 
creditor  had  i^otice  of  tiie  equities  of  a  grantee  under 
a  prior  unrecorded  deed  at  the  time  of  his  levy  of  at- 
tachment. The  court  below  was  revei-sed  tor  the  rea- 
son that  there  was  no  evidence  given  at  the  ti'ial  by 
eithei-  party  concerning  a  knowledge  or  want  of 
knowledge  of  plaintifL''s  ijiterest  in  the  pi-operty  bv 
the  attaching  creditor  at  the  time  of  the  attachment. 
The  principle  involved  is  identical  with  the  case  be- 
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fore  the  court.    The  eourt  says, 

"The  deed  from  Kane  to  the  plaintiff  had 
not  been  recorded  at  the  time  of  the  levy  of  the 
attachment  issued  in  the  action  of  Schoch  vs. 
Kane,  and  more  than  five  days  has  elapsed  since 
the  date  of  its  execution,  and,  therefore,  the  at- 
tachment, if  valid,  will  take  precedence  over  such 
deed  if  such  attachment  was  made  in  good  faith 
and  without  notice  of  plaintiff's  rights."  Cases 
cited. 

In  the  case  of  Thom])son  vs.  Reed,  202  Fed.  870, 
wherein  other  creditors  of  Thompson  brought  an  ac- 
tion in  equity  to  set  aside  the  deed  from  Thomas  to 
Cummings  dated  the  25th  day  of  October,  1909,  upon 
the  ground  of  fraud,  being  the  same  deed  through 
which  Ellis  is  now  asserting  title,  this  court  on  the 
8rd  day  of  February,  1913,  sustained  the  trial  couit 
and  held ;  in  the  following  language, 

"The  deed  from  Thompson  to  Cummings  be 
ing  void  for  fraud.  Reed's  judgment  became  a 
lien  upon  the  real  property  described  in  the  deed 
upon  the  recording  of  the  judgment  in  the  office 
of  the  recorder  of  the  district  in  which  the  prop- 
erty is  situate,  by  virtue  of  the  statute  of  Alaska 
(Section  260,  Pt.  4,  Carter's  Codes),  which  reads 
as  follows;  etc." 

The  claims  of  the  creditoi'S  of  Thompson  now  be- 
fore the  court  were  contemporaneous  with  and  of  a 
similar  character  to  those  litigated  in  cause  i-eported 
202  Fed.  870,  being  for  labor  and  work  performed  on 
the  Battle  Axe  mining  claim  in  1906  and  1907. 

The  assignments  of  error  seek  a  reversal  of  tlio 
court  below  up(m  the  determination  of  a  question  of 
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fact  respecting  which  subject  this  coui-f  in  Tobey  vs. 
Kilboiinie,  222  Fed.  760  held, 

"It  is  the  established  rule  that  the  fiudiu.i^s 
of  the  trial  court  in  a  suit  in  eqnitv  nnist  be  taken 
as  presumptively  correct,  and  that  unless  an  ob- 
vious error  has  intervened  in  the  operation  of 
the  law,  or  some  serious  or  impoi-faiit  mistake 
has  been  made  in  the  considerati(m  of  the  evi- 
dence the  findings  will  not  be  distiii-bed  ])y  the  ap- 
pellate court." 

Regardini>-  some  of  the  facts  offeix'd  in  evidcnc;^ 
at  the  trial  which  the  court  below  deemed  sufficient  to 
chari>e  Ellis  with  notice  and  knowledge  of  appellee's 
rights  and  equities  the  court's  attention  is  directed 
to  the  following: 

The  same  attorney,  8.  O.  Morfoi-d,  who  acted 
throughout  for  either  Thompson  or  Cummings  at  th(> 
trial  and  appeal  of  cause  entitled  Thomjjson  vs.  Keed, 
202  Fed.  870,  represented  Fllis  at  the  trial  of  this 
cause  and  testified  in  his  behalf. 

Karl  Karlson  one  of  the  claimants  flh'd  a  lien  on 
the  mining  ground  in  question  A])ril  29,  1907,  but  did 
not  bring  suit  within  six  months  thereafter  (K.  )>l). 
July  14,  1912,  Wm.  C.  Snook  wrote  Ellis  of  his  claim. 
August  10th  Ellis  answercnl  Snook's  letter  and  a  1- 
vised  him  to  sue  and  get  judgment  (K.  :>()  and  Mj. 
In  August,  1912,  both  Snook  and  Carlson  connnenced 
separate  actions  against  Thompson  and  Wallace,  co- 
partners, and  on  Septembei*  22,  1912,  caused  levies  of 
attachment  to  be  made  on  the  I'attle  Axe  mining 
claim  (R.  28,  29).  On  December  19,  1911,  Ellis  took 
an  assigmnent  from  Al  Harpei*  of  the  hitter's  o])tion 
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U>  purchase  the  Battle  Axe  mining  claim  (R.  42,  43 
and  44),  and  made  his  first  payment  of  $4000  in  Feb- 
ruary, 1912,  at  which  time  he  knew  of  the  pendencj' 
of  the  cause  of  Thompson  vs.  Reed  on  appeal 
(R.  144). 

Q.  When  did  you  make  your  second  pay- 
ment t 

A.  1  made  the  second  payment,  I  think  it 
was  the  second  of  August — it  was  before  1  came 
out ;  I  sent  out  gold  dust ;  made  it  at  the  Bank  of 
Seward  (R.  114  and  115). 

Q.  At  the  time  of  the  hnal  payment  did  you 
recelA'e  a  deed  to  the  property  ? 

A.     Yes,  sir. 

Q.  Was  it  at  that  time  you  made  the  paj^- 
ment  ? 

A.     Yes  sir  (R.  116). 

Q.     At  what  timef 

A.     I  think   it  'was  in   February,   1913,   I 
ain't  certain  about  that  date. 
Ellis  was  in  possession  of  the  mining  claim  in 
1912  and  left  for  Seward,  September  third,  1912  (R. 
122  and  123). 

"Q.  You  knew  that  some  kind  of  a  paper 
had  been  posted  on  the  cache  in  1912? 

A.     Yes  sir. 

Q.     About  what  month  was  that  i 

A.     That  was  in  October. 

Q.  Did  you  take  any  steps  to  ascertain  what 
that  paper  was? 

A.     Yes  sir. 

Q.     What  did  you  find  that  paper  to  be  f 

A.     They  told  me  that  it  was  a  suit  started 
by  Snook  against  Wallace  and  Thompson." 
Ellis  states  under  oath  that  he  had  no  knowledge 
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that  an  attachment  had  l)een  levied  on  the  IJattle  Axe 
elaim  when  he  came  to  Seward  in  Oet()])er,  191:2.  I^et 
ns  examine  the  Dvobabilities  of  that  statement  heiiiu,- 
trne. 

"A.  Al)sohitely  nothin*;'.  1  came  to  Jiid^v 
Morford  and  asked  him  if  he  knew  al)oiit  it,  and 
had  him  ca^l  Hp  the  office  at  Vd^dcz,  whih'  I  was 
here,  the  two  or  three  days  1  was  waitini>'  foi'  the 
boat  and  he  eoiddn't  find  out  anythin,i»-  for  me, 
what  the  papers  were  at  all  and  1  didn't  know 
nntil  I  heard  from  up  thei-e  that  it  was  a  suit 
started  against  Thompson  au-1  Wallace."  ( Ix. 
124). 

Tailing  u])  the  office  at  Valdez  from  Sewai'd  has 
reference  to  the  subject  of  Kxhibit   (K.  (^2)    Letter 

October  8,  1912,  Lakin  to  Morford. 

"In  compliance  with  your  tclcfjraiu  of  this 

date,  I  enclose  herewith  a  certitied  co])y  of  the 

complaint  in  cause  S.  20. 

As  there  has  been  no  return  of  the  Writ  of 

Attach )u cut,  I  am  una})le  to  send  (uu-tiHed  copy 

of  that  or  the  return." 

Defendant's  Exhibit  4,  Miud'ord  acknowledges 
receipt  of  the  copy  of  the  complaint  in  Snook  vs. 
Thompscm  suit,  and  adds,  "As  soon  as  nou  receive  re- 
turn of  attachment,  please  send  me  a  (•oi)y  of  the  \\v\i 
and  the  return,  r/.s  /  am  iiifoniinl  an  attach  men t  has 
hccii  placed  upon  the  ])ro})crtij  at  SasKna/'  (R.  <)1  K 

This  letter  Morford  identili(>s  is  his  i-ciiii-ect  ex- 
anunation  on  (R.  148  and  149). 

(/an  knowledge  l)e  more  direct  and  com])lete  than 
this?  Ellis  had  Morford  call  up  the  clerk's  office  at 
Valdez  and  in  compliance  therewith  Morford  requests 


20 

a  copy  of  the  complaint  and  states  that  he  had  been 
infoi'med  that  an  attachment  had  issned,  at  the  time 
Ellis  was  in  Seward  with  knowledge  of  a  suit  com- 
menced by  Snok  and  that  some  paper  had  been  posted 
n])on  the  Battle  Axe  mining  claim. 
S.  O.  Morford  testified  (R.  142). 

"Q.  The  question  was  did  you  and  Mr. 
Ellis  talk  about  these  Snook  and  Carlson  claims 
when  he  came  out  in  the  fall  of  1912  f 
A.  I  think  it  was  mentioned,  yes. 
Q.  Did  he  tell  you  that  Arthur  Meloche  had 
told  him  about  the  notice  being  posted  on  the 
cache  house? 

A.  It  is  hard  to  remember  exactly  but  I  al- 
most feel  as  if  Meloche  and  Ellis  were  both  at 
my  office. 

Q.     And  you  talked  it  over? 
A.     Yes  sir." 
The  opinion  of  the  trial  court  states  the  facts 
regarding  appellant's  knowledge  of  the  fraudulent 
character  of  the  deed  to  Cummings  as  follows  : 

"His  own  testimony  clearly  shows  that  he 
knew  of  the  action  pending  to  declare  said  deed 
from  Thompson  to  Cummings  void ;  that  he  paid 
over  a  considerable  portion  of  the  purchase  price 
owing  to  Cummings  to  a  trustee,  to  be  held  pend- 
ing the  final  determination  of  said  action,  and 
that  when  said  action  was  finally  determined 
adA^ersely  to  Cunnnings,  said  money  was  paid  to 
the  plaintiff  Reed  in  satisfaction  of  the  former 
judgment"  (R.  66). 

Further  on  the  same  page  the  court  in  its  opinion 
summarizes  the  admissions  of  appellant  of  corres- 
pondence with  Snook,  one   of   the   claimants   whose 
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claim  forms  part  of  the  l)asis  of  this  suit,  i'('i>ar(Iiiiii,- 

that  claim.    The  testimony  to  which  the  court  refers 

is  found  on  pa*;es  114-5-6  of  the  record. 

The  law  of  notice  so  fai'  as  it  affects  the  issue 

in  this  case  seems  to  plaintiff  to  he  clearly  defined  ajid 

settled.     The  following'  statement  seems  to  he  all-iii- 

clusi\'e  of  the  issue  here: 

"Notice,  in  its  le<^al  sense  may  be  dclined 
as  information  concernini>'  a  fact  actually  com- 
mnnicated  to  a  party  by  an  authorized  person, 
or  actually  derived  by  him,  which  information  is 
regarded  as  equivalent  in  its  legal  effects  to  full 
knowledge  of  the  fact,  and  to  which  the  law  at- 
tributes the  same  consequences  as  wou.ld  be  iui- 
puted  to  knowledge. 

"It  is  a  general  rule  that  whatever  |)uts  ;i 
party  on  inquiry  amounts  in  judgment  of  law  to 
notice,  provided  the  inquiry  becomes  a  duty,  aud 
would  lead  to  a  knowdedge  of  the  facets  by  J_lie 
exercise  of  ordinary  int(dligence  and  undei-stand- 
ing."  29  Cyc.  1113-4-5. 
Cases  laying  down  the  rule  just  quoted  are  so 

numerous  that  they  can  be  gathererl  at  random,  al! 

stating  the  pidnciple  in  similai*  language,  su(di  as  the 

following: 

"One  is  ])ound  by  actual  knowledge,  or  actu- 
al notice  of  such  facts  and  cii-cunistances  as  by 
the  exercise  of  due  diligence  would  lead  to  knowl- 
edge of  anothei-'s  title  to  land  ;  (»r  where  his  igno- 
rance is  the  result  of  gross  and  cul])able  negli- 
gence he  ise([ually  bound."  Sininious  Cvvck  (\n\\ 
Co.  vs.  Doran,  142  T.  S.  417. 

"Whei-e  one  is  put  on  warning,  and  makes 
IK.  iiupiii'y,  he  is    (diarged    constructivcdy    with 
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kii(>\vk'd,i;('  of  those  facts  which  a  reasonable  in- 
vestigation wonld  have  disch)sed  to  him."  Park- 
er vs,  Parker,  56  AtL  1094  (New  Jersey). 

"Where  one  has  knowk'dge  of  facts  suffi- 
cient to  excite  the  attention  of  a  person  of  ordi- 
nary prudence  and  i)ut  him  upon  further  in- 
quiry, he  is  required  to  make  such  inquiry  witli 
good  faith  and  with  diligence;  and,  in  the  ab- 
sence of  so  doing,  he  will  still  be  chargeable  with 
knowledge  of  the  particular  point  or  fact  which 
such  inquiry  would  have  revealed."  Webb  vs. 
John  Hancock  Mut.  Life  Ins.  Co.,  69  N.  K.  1006 
(Indiana). 

In  the  opinion  (►f  the  trial  court,  which  appears 
on  pp.  63-70  inclusive  of  the  record,  ample  authority 
is  cited,  not  necessary  to  repeat  here,  to  the  samo 
effect  as  the  foregoing.  The  court  found  that  th(» 
facts  of  this  case  clearly  charged  appellant  Ellis  with 
such  actual  knowledge  as  fastened  upon  him  imputed 
knowledge  of  the  ])eiiding  actions  and  attachments 
with  all  the  legal  respcmsibility  such  knowledge  en- 
tailed, as  well  as  of  the  previous  litigation  which  se- 
cured from  this  court,  affirming  the  district  court  of 
Alaska,  a  decision  holding  the  deed  from  Thcmipscm 
to  Cummings  to  have  been  fraudulent  and  void  as  to 
creditors.    The  opinion  says: 

''It  would  thus  seem  that  Ellis,  while  not 
chargeable  with  the  constructive  notice  provided 
for  in  Section  974,  that  is,  by  the  filing  of  the  cer- 
tificates of  the  attachment  in  the  recorder's  office, 
had  actual  knowledge  of  the  wdiole  affair — of  the 
attack  on  the  deed  from  Thomas  to  Cummings; 
the  suit  then  pending  on  appeal;  the  fact  that 
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Snook  had  a  claim  foi'  wa^es  ai>aiiist  Thompson 
for  work  on  said  ground  in  1907,  for  which  he 
himself  had  advised  Snook  to  bring  suit  and  get 
judgment;  and  such  notice  of  i)osting  on  the 
ground,  in  view  of  all  the  circumstances  in  this 
case,  was  not  only  sutYicient  to  put  him  on  in- 
quiry, but  brought  home  to  him  actual  notice  of 
plaintiff's  rights"  (R.  67-68). 
This  summary  appears  to  counsel  for  appellee 

to  state  the  vital  facts  of  the  case  and  to  justifv  the 

judgment. 

The  nintli  assignment  of  error  is  that  the  coui-t 

erred  in  overruling  defendant  Ellis'  objection  to  the 

allowance  of  attorney's  trial  fee  of  twenty  dollars. 
Compiled  Laws  of  Alaska,  Sec.  1341,  provides: 
"The  measure  and  mode  of  compensation  of 
attorneys  shall  be  left  to  the  agreement,  express- 
ed or  implied,  of  the  parties;  but  there  may  be 
allowed  to  the  prevailing  party  in  the  judgment 
certain  sums  by  way  of  indemnity  for  his  attoj-- 
ney  fees  in  maintaining  the   action    of   defense 

thereto,  which  allowances  are  termed  costs." 

Counsel  for  appellee  respectfully  submit  that  the 
record  discloses  no  reversible  error  and  that  the  juflg 
ment  of  the  district  court  of  Alaska  should  be  af- 
firmed. 

J.  L.  REED, 
JOHN    LYONS, 
E.   E.  RIT(^H]E, 

Attorn cfjs  for  A jtjx/lcc. 


